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s.*.K.  PilgaiDlliO   JUSTICE  0»eoM01 
mLlM&mD  Xilifc  Ol^IinlOi*  Oi'  THS   COUIsT, 

l^lttlutift  Isrottght  «ua  aetioc  •!  r«pX«vlo  tk^&ijnat  G.   i'ea> 
stvla*   4ein«£  Lutlness  as  PoJ%at«lii  i*u.rmif,   »rA  Jeim  i>o«,    to  r«. 
oeT«r  pos>s««»lan  ol'  a  '^hr-y&l«T  ^ttto&cobil*.      Ill*  Skuto^obllc  was 
taken  on   »  writ  and  4icllT«r«4  to   tktt  plalotiff*     M4  w.    ykain 
Mit«r«d  hl»  anpo^ratia*  and   oXaij&eii  that    m  wae   s»u«i4   ae  John  Dot. 
Penatftini  was  defaulted  i&fid  ther*  wa«  a  iury  trial  ra»ultir«g  in  a 
T«vi9ict  an*  ju<lf.iu«*4t   t»  I'aTor  ol"   thw  d«l'«edajfjt,   Shain.      His  4«kb- 
acat  «'*ra  a»a«»»e4  nit   ana  eant   and  a  writ  «3'  r^torno  waa  a,-V!ard«d 
and   plaintiff  aB^t^*^. 

Ilia  r««ord  dlaoloaaa  thsit  daffti>dafit  owtie^d  a  Cherrolet 
auteir.obil*  ar^d  was  daeiroua  of  iDuylng  a  C]aiT;^8Xar  automaliiXa  from 
V,  a.  Ulaurar  Auto  Ce^r.pany  ei*  fraaport,  Xlll&iiia.     On   July  27, 
1989,   a  eondltionaX   aaXea  »oQtra«t  waa   estnterad  Into  betv««n  tha 
partias  wharab^  tha  i^aairar  Attto  Ck».    aold   tha  dal'«ndarit  a  Ouryl^r 
aatoAobila  for  ^1276.41.   allowing  tii*  dafaadant  a  oredit  of  |43S 
for  tha  (anarroltt.   tat  A  at   tu*  timo  dafaadc^xit  paid  ISO  aaon,   i^a^Aaf 
a  balanoo    lu*  of  <|d21,.61.      I'hla  wi»o  payatola  in  IS  issoathly  iJartall- 
m^^to  of  alKtut  #49  oaolt.     i^ain  waa  unatXa  to  pay  tha  ^aurar  Auto 
Co.,   and  ho  »ippli»d  to  plaintiff  autotiOMlo  boriding  oo^p^ny  of 
Ckieoco   for  auffioiant  stonay   to    «»Tiat)la  ht»  •«   conauriastata  ttea 
tranaaotion,   -wd  on   tha  awe*  day  axaottt<»d  iiio  nota   far  the 
$881.61,   payabla   in  18  ttoathly   inatallmanto  of  t4S  aaoh.      Plaintiff 
bougiit   the  nota  ansS   oondltlonal    sal**   oortract  from  tha  ^jsaurer  Auto 
Co.,  paying  tii^rafor   1683.      Xh*  Chryalar  waa  daXivarad  tn   tiio  d«- 
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fendant  wad  h*  Bad«  pajnftttKt*  fron  ilffl<i   to    lima  but  f«v  of  than 
w«r«  ««d*  «h«n  du«.      Xh«   t«t*X   anouat  p«ild  by  plaintil'l'  waa   $J!7.s.2a,. 
li«t  haTiiii,  p&iA   th«  Jaauory,    1950,   ixi«talla«nt«    a  «oll«tttor  called 
•n  hiu  and  nle   t«atl»9ny  la   to   Ui«  «fl*«at   that  h«  damandad  tha 
January  inatallisaat  and   H5  f««^a  lor  eoXl«etion  enargaa;    that  da- 
fandant  «aa  unabla  to  aiaka   tha  9flkym«r.t:    tuat   the  dalendant  told  him 
h%  kapt  tha  Chryalar  autasi^obila  at  a  garaga  aofi  tbat   th«  aol1i«ator 
0all<»d   %t   th#  (raraga  and   f  und   tuat  dafandant  ovad   tha  ^araga 
llOS.lR  fat  ka«9ing  tha  oar  and  furniahinc  gaaoiloa   and  $BQ  for 
ra)»aira  on  tha  autot^ablla  on  aecount  of  daix^agaa  dona  to   it. 

/abruary  13,  19 3C,,   plaltttifl'  inatltated  the   rcpl<9Vlti   aalt. 

The   taatlmony  of   the  daf'ezsdant  vaa   to    the  i$ff«ot   that   the 
Jiaurar  Auta  Co*«   in  makiog  tha  deal,    mgread  to   ello>?  aiiii  4550  for 
hlM  Chavrolat,  praatla&lly  iluo  m»r«i  tuau  h«  wae  e.i^'^ef^  credit  fur 
ic  tha  oo»(Utioiiftl   i»%laf  eoniraat;    th«t  ha  metat  a  nic<^t  watoiuiian 
vhe  worked  at  tha  aa^e  plaaa  at  vhlaih  the  del ^tiidaiit  vaa  doing  »^i9 
work,  with   the  January  iiiatAllK.e£;t,   to  pluii^tiff 'a  pl^isa  of  bual» 
Bess  and   tuat   the  nli^Jiit  watehiMMn  tendered   the  as^oimt   -iuc,   approxi- 
■lately  445;    that  the  ycune    .ady  In   ebarge  refueod   to   aoce||»t   tne  money 
lieeauaa  wiit  did  not  know  the  <»an  Kiaklnts  the  tender  ^und  aaic)  that 
Aialn  eheold  have  produoad  hit  book,     ^a  waterman  eorroberated  tue 
Aafendant  and   testified   that  defendant  ha4  givei.  him   tha  neaey  and 
that  he  had  gone  to  iplaintiff 'a  plaae  of  luaineaa  and  they   refused 
te  aaeefit  the  money  f9T   the   reuaon  above   at«it«4t.     Plaintiff  offered 
eridenea  to   tha  eff»ct   that  no   euoh   tender  had  been  Kiade.      The  de* 
fendant   further  t«^etlfled   that  when   the  eolleetor  called  en  hlis  for 
the  January  Inatallaeient  he  tendered  the  a»oufit  of  the  installBient, 
«hie»  tha  oolleoter   refuaed   to   aoeept,   deuanding  1^80  additional  aa 
a  aelleetion  oharga;    that  defendant  was  about  to  ^et   the  4ZQ  when  it 
vaa  agre«ed  that  defendant  need  net  do   eo   at   th»t  %im9  but   that  de- 
fendant would  nail   the  money  to    the  i^laiatlff  wit  iin  a  day  or  two. 
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!•  aeany  «a«  uTtArvardt  paid  plaintiff. 

AM   n tinted,   th«   ftult  waci  broueht  ?tlaruury  13,   1990,  but  vvas 
a«t   trl«<l  ujatll  Otttob*r   5o,   1931.      fii«  last  of  th«  la  Moctlxly  in- 
stall««nts  Au«  un<!«r  the  not*  »nd   eontraot  would   bioom*  du« 
JwQu«r7«  19  31,    so   thmt   »I1  of  tJti*   ln»tallia«nt8  w«r«  long  ovcrdu* 
•t  tb«   time  of  tht  triiQ. 

Xht  <l^f«ndant   also  Ra.rn  t^stlniooy  to  the   sffsat  that  «t 
ills  time  hs   sl^tiisd  tk«   ooaditloBal    r^ab   contract  he  aaXl&ii    at  ten- 
tisn  to  th9  teuiX  that   th«r«  shoald  Havs  bsen    Ji  additlaual   IXOO 
allswsd  hlsu   for  the  ChSYrol«t  autoi&eLiXs;    that  pi aiu tiff's  repre- 
■SKtatWs   said  tiis  matt*r  wauld  b«  correstsd  l»t«r  but  eould  not 
bs  d»n«  tiisfi  b«eAU«9  ths  Bnatttr  nust  be  elos«4  at  ones. 

Is  thiak  tat  ▼•rdlct   and   judguisnt     l«  contrary  to   tiie  «Ti- 
d«nea  and   eontrary  t«   t*i«  law.     Ss«.   8S  of  fae  Kepl«Tin  act,   chap. 
119,  pravidss   that  ir  th«  -silaintlff  in  an  action  of  replsvlw   la 
nst  «)atltl«d  to   tta«  possession  of  tU«  propsjrty  4ud(i;ss6nt   should  b* 
fiivsn  for   th«  return  of  th*   property  ts>   tk«  dofendiawt  and  dafoagss 
for  th«  us*  of  it  froa  th«    •Amti  it  was  tajcsm  until  its  rstum 
"tuil*ss  th*  plaintiff   shall,    In   th«  msantiig*,   hmvm  b«coi»s   •ntltled 
to   p©ss<»*«ioR   of  til*  property,  wh®n  judgja^nt  sitiy  bft  f!s.iv«n  against 
liiai  for  costs  and   sucti  daeaagss  as   th*  dofoKdaxit   shall  hsiTs   sustaia«d.' 

All   th*   svidano*  ahovs   that  at   the   ti^-.t  of  the  trial  th*r* 
w«r«  13  lastalXaeiits  du«  and  unpaid  and  thcr*for«  d«f«u:>daiit  was  not 
•ntitlod  t*  haT<?  a  writ  of  rotoragt  ]:j,:aLlgK49|   awarded.      CoaMR.    Cjre^^.^ 
Trust  T.  httok.   261  111.   App.   43fi;   CAa,s*  >>ro«.   i-'iar>Q   wo.  y.  .wooners. 
l%2  111,   4{jp.   4ia;   kUu9l  Motor  >.9.  t^   Ijooauor,  19a  ili.   App.   43. 

in  the  B*gjg   oas*,  whlci:i  was  a  renlairln   suit  Involving  a& 
autoBsbil*,    th*  court,   after  referring  to   seo.    22  of  th*  H^plevln 
act,   eiiid  (p.    440):      '♦Api^ellsuat  (plaintiff)   off»r*d  to  prove  that 
«pp*ll«*  neir*r  made  acy  payttents  on  the  note  and   tha,t  at   the  time 
of  the    trial,   July  2S,   19M*,   there  were  11    installments  due  and 
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unpaid   th«r«on.      Uudttr   the   n motion  of  th«   otAiut*  aboT*  quotod 
(■«3c.   22)   it  v&s  trror   I'or   tiie  tri»l   oourt  not  to  adAit   tnie  ctri* 
4«ne«  a&d   liaa   the   rit^nta  of  ih%  prvpert^   ia  a4>p<?>ll<ic  aa  ^pellant 
hmi  a  elear  right   to    the  pof^sessicn  oi'  th«  ear  bvofiuse  oi'   the   dn* 
fault  in  tha  paynent  ttii<ior  lixt  coatraot  and  note," 

And  la   the  Coioiare  casa  (162  111.   iVpp.   41^)    It  nas  uald 
(9.   4S3):      'At   tba  tizEte  of  the  trial   tao  «ntire  dobt   for  voloh  th« 
wmri^a^ft  vas  givac  had  aaturad  aad  was  vholly  unpaid,   sj^oept   for 
iha   suft  of  i^22,   whiou  had  Iseoocia  duo  from  dof  t»ndan%   in   error  to 
plaiiitiff  ijs  orrer  for  ootdstlftsiona  «arn«d   in   another  tr^uisaction,   ** 
S«f«n>}ar<t   in  arror  vratt,   thorol'oro,    at   th«    time   of  tiie  trial,   a»titltd 
to  tha  i9o«»o«»lon  of  tha  aartga^ed  property  by  the   terms  of  tht  r^ort- 
Cago.     Upon  tha  r«cord  as  U«T9  pre»«nt«d  the  jude^ii^itt  of  %h%  iiuperior 
««ttrt   should  hare  baaa  a^saiast  defendant   in  9TTor  for  eoata,  but 
without  an  ordtr  for  the  return  of   the  property,* 

Sa,  In  the  instant  ease,   if  plaiintlff  vaa  not   eatitlsd  to 
ftateeteion  of  the  auti^i^toblle  at    the   tU:i(}   the  ^uiu  '<fme  brought,    the 
writ  of  retora^  htbgfldp   ahould  not  have  be«i  awarded  beeauae  13  of 
the  installaents  were    lue  -in J   unpaid  at  the  tise  the  ease  wae  tried. 
INit  wa  are  also  of  the  opinion   that  under   the  teriiis  of  tha  oonditlonal 
•ales  oontraet,   plaintiff  was  «tii titled  to  poseeeelor>  of  the  oax  fit 
the  tiae  tha  suit  was  brou«;ht.      Xhe  eontraet  provided  that   the   title 
•f  the  property  should    r«;.ain  in   the   a«ller  or  his  asei^eo  until 
the  whole  priee  was  paid.      The  unfilsputed  a-vid«nee   is  that  the  de- 
fendant was  in  default    in   the  payment  ef  the  January  iBstalliXi<»nt.     Wa 
think  little  eredenee  ean  be  i<:iveii   the  teBtiaoay  offered  by  defend- 
ant  to   the  off  eat  that  he  had  t'^lee  tenlered  the  paysient  of   this  in- 
•tallAont.     Iior  do  we  think   the  deferidaat  is  in  a  position  to   eont«id 
that  he  should  have  be«B  givea  a  eredit  of  ^lOC  Kore  on  the   eontraet 
for  his  Chevrolet  auto^sebile.     Voile  there  is   s6^«  evidenoe   that 
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plaintiff**  AK«mt,   in   •ubialttiDg   th«    coiitr«ot   t'    <ltf«ndant   for 
•  Ignmtur*,   <»n'i«aTor«d   to  conoaal   th«  terms  of  %ik»  ton%rm%%,   tn.t« 
tTi4*B«t  v«   thliiJc  ha>  littl«  ]>robattv«   lorot. 

Wt  ar«i  furtJb«r  of  tho  opinion  tliat    %ti«  court   trrod  in  in- 
•truotin<c   tlio  jary,   at   tbo  roqueot  of  tho  d«f«n<taiit,   in  ref«rena* 
to  the  D^ooonity  of  plaintiff  ssUiing  a  doi&and  for   tho  canryolor 
autopiobilo  ^efor«   iht  suit  was  1»rou^^t*      XUo   oTii<7iiOO  all   shows 
that   tko  defondant,    in  his  pleadings  and  on   tho  trial,  vras  oontend- 
lag  that  he  was  ontitlod  to  rotain  tho  .%atob.obilo.     Ho  at  no  ti»« 
orineod  einy  dieposition   inrlieating  that  ho  would  havo   oarroiidorod  tho 
•«r   in   ease   %  deooand  had  b««i  nado. 

The   roeord   si^vo   that  'a  desBoed  would  hay»  boor.  uni»-vail  ing, 
•nd   in  thooo   oiroumotanoot  no  dOEiaii'l   is  r«quir«d,     i*at...  i^ond  ^ 
Ifrrootwaot  Co,  y.    ZmkoM.  3»t.  lil.   App.   6US;  MS-Ai^ASiil^-iMSXJifij-. 
▼  .   Popp,    Co. .    291    111,    248j    Johnson  t.   Mqwo.    2  uilai,    342;    CrAoa  v. 
Iroger.   22  ill,   74;   Baarnos  aealo  Go.  v.   Kos».   257  111,   iWpp,   92; 
34  Cyo,   p^, 1404-5;    54  Corpus  Juris,   p.    452,    ..»ec.    75  G«76;   Cobbey  on 
RoploYln,   S000.447,   44Q,   450   and  451;    Thoatpgon  v.   Xhoaason.   11  -o. 
DfthotA,   2C8;   Wells  on  KeplOTin,   soe.    375, 

In  tho  aaicQS  oaso  (23C   111,   App,    603)    in  diacuesing  the 
question  of  the  ncoessity  of  a  doi^and  in   a  replevin   action,  «o 
said   (p.   612):      *In  an  action  of  roplovln  or   troTor,  no  dOKsyad  is 
nocossary  Itofore  brineing  suit  wh«ro  the  evidence  diaclosos  that 
ittOh  a  doa&aad  would  hare  boon  unavaillni^,      Xhp  object  of  a  doaiand 
Is  to  afford   tho  defendant  an  opportunity   to  roetore   tho  property 
to   the  one  entitled   to     ossossion  wltuout  beinis  put   to  the  expesso 
and  annoyeinof  of  litig&ttion.      But  wh«tr«  it   appears  that  the  defend- 
ant  either  before   the  aotion  was    instituted  or  upon  the   trial   con- 
tests tho  plaintiff's  right  upon  the  Borito,    or  wh<»re   it  appears 
that  a  demand  would  h)%ve  been  of  no   avail,    then  none   ic  required, 
for  the  law  newer  roQuireo  th«   doing  of  &  useless  ti:.ing.  *     Citing  a 
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la  Ui«  ?«na.    aas*  (291   111.   24^)    tix«  ttourt  s«ii£  (p,   25G) : 
"Wlxlln  d«n«a4  is  usually  aftssassry  w/^er*  tiat  dax'ttud^uat  oouts  into 
pssssssloB  ol  tlu»  ijoods  ri|>:^tl*ull3r,   y«t  wh«r«   ths  eirounstaness 
ah*w  that  danand  would  tea  unavailing  suoii  dta&au/l   is  not  c«tt«ssary. 
OraPM  T.   fcrogw,   2;^   Hi.    74;    Joan  son   v.   nowa.    2  uilia,    343." 

In  M  Qym»  t  p.    14U4,    th«   qu«^atiou  of  a  ddi^ond   la   ^Isaudsad 
an-'i   It   Is  hAld   that  in   vsrtalii  oasas  a  dsuaiid   is  uacasaary  t«/or« 
suit.      «\Rd   ooatlnuinK  on    tl>«  n«txt  pagt   it   la   ^alU,    *)}ut   it   also 
fellovs   that   ainoi^   tuts  ie   Uia  etoj«ot  of  tii'f  deuand  dai'sauaat  can 
nat  ol»^1est   that  no   ^leaaad  »as  aada   li*  h«  subs^qaeiatly  aaxitssts  th« 
action  on  tha  raarits,   elai^^ing  titls  Iju  aia&ali ,   or  «h<»r«t  it  etiiier- 
visa  aps>9ajra   that  &  danand  i£  £i^a   ftould  haT«  b«s£i  u&i4Tallinjs.  ** 

iknd  ia   94  corpus  Juris,  p,   4bk,   saa.    75g,    it  is  said:      *&o 
dSJ!uaii4  is  neosssary  w£i«re  it  appsars  troj.  the  facta  aod  clxuui»£i''^)ots 
of  ths  oasa  that  a  denani  il  ja%ds  would  iia'v«  be«f«  iutlXe  and  anao 
vaillBC*   «u;d   this  I'aot  may  s,ppaar   eiuisr   I'ro     ut^  acts  or  decl&ra- 
tioAS  of  defendant   ix*  raj^ard   ta    th«  ]»repsrty  befora  th«  aetiou  is 
iBstitut«d,  or  from  tha  position   taJcen  by  hl^..  upozi   th&   trial,   as 
ahors  hs   .-io«»8  ttot  roly  upon  tho  want  oi'  a  4si&aj:4d  as  &  t^oljjuieal  de- 
faass  but   cont«st«!   th«   lit^iu   of  olaliutiff  apo24  tha  &erlta,    clalHlng 
a  superior   right  or  titls  in  aimsalf.'*     And  iu  a  nots   to    Uiis  asc- 
tian  it   is   said:      *£iuch  a  poaitiox^k  is   iii,(^d&»iaf^«at  situ  a^y  suppo- 
sition  that   tho  |»ro9«rty  would  have  heajn  surrendsre<1   if  a  d««UKnd 
thorofor  had  boon  aads."     And  ia  s<2S,   7d,    folj^owing,   th£>  autrier 
says:      *Wh*rs  in  rspleTia  dofsxidact  olaima   tiilc  tu   ths  ^roparty 
and  tho  right  of  poss^salon   iaeidoiat   Ui@roto,  no  dsnand  by  plain* 
tiff  is  nooaosary,^**        ^o   if  9B  tiao  trial   dsfondant   oouteats  tho 
easo  on   the  j»arits,   baalag  iais  defense  exi    title  itx  i^isaeelf  imA    ths 
right  of  pcasesoioe     ineldeut   thereto,  or  titlts  in  a  third  person, 
no  de»u^a  ia  necessary;   nor  in    suoh  ease  can  def^dant  defeat  the 
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-mmu  h^M  «ii J fi't  m^d  •irAul  ai^JU,. 


»0tion  (Hi  xhe  ground  timt  bo   ^fmiwd  waa  In  t'-^et  iuad«,    y^itlaiaug^  th« 
•«••  la  on«  «^n«r«  »  dflotiuad   aiftouXd  hate  b««n  nad»,    ainica  dai^endMnt 'a 
Ipoaitlon  on   tiia  trial  la  iaeonsistent  with  any  aanpaaltion   Uiat  ha 
vauld  J^Ava  raatorad  tha  |Brop#rty  if  a  deiRattd  iSAd  bean  aada. " 

la  iiaa.   447,  Cabbay  on  Heplevin,   It  ia  statad:      "'i'ha  deeia* 
iana  upon   tha  eiuaatlea  vhifti  a  dasituid  la  nee<»aaary  are  n«itk«r  uni* 
fara  aar  eiitiraly  raaonollable. "     ^>nd  (iae*   443:      "xhe   rula  wnioh  ra* 
HUiraa  d«a«nd  la  a  taehniaal  one.     th«  r«aaon  el'  it   is  Uiat   tk«  law 
yraaunaa  tl&at   tha  purty  in  poaaaasion  oi    praperty  act  his  own  will 
reapaat  the   rli^ita  oi'  the  tru^  o^mf»r  when  inieriaad  oa    tliaa,    .otd 
that  upon  d«ja;Nnd  l^'sini^  amda  lie  rill   eurreadar  witMeut   «ult.     But 
wbara  A«i'mi<iuu%  pl«ada  ownarahip  In  hiJi^mmXf  ae  cturmot  tiei'eat  tt  r«- 
••irary  undar   %h«  pratansa  tiiat  he  would  have   surrendered   tke  propd 
•rty   if  d«iaand  •.»d  toaan  jaad«,    *«*  *h«?re   the  dei'ftjfi^sirit   in   r«<il©TiB 
vith  the  i^ee^^ral   lasua  i>laad«  pr^p^rty  in  lalMsalf,    it   is  net  nfsoea- 
•ar:y    to  preva  dcietaad  previoua   to   the   S'^ln^  out  on'   th<?  v^rlx."     And 
•ao,   4&o:      *V/her«?  |^lair(tiff 'a  rlj^i-.t  1«  oont#«t«d  toy  defendaiit  on  a 
elalK  of  a  Buperior  right,   the  daf'»nn«r}t  ewinat  sat  up  a  wisAt  af 
Aanacd  aa  a  reason   for  }\la  failurei  to   Rurren'tar.      mle  claim  of 
•vaaraihif  )ty  dafendant  in  lAoon  at  strait  ^it.   th^   th<aory   Umt  ha  wiiriit 
haTa  aurr«sd«r«(d   them  on  demand,    and  ntuovan  ta«  nac«»aeity  far  d@* 
»aa4  if  one  hud  bean  n«o<»a9ary.  "     And  ilea.    451:      **«*If  defendant 
4«atra     to   rely  upo«t  tha  oaiasion  to  maks  dei't^nd,  he  ahatad  al^iow  a 
villingneas   to   aurrendar  apon  proper  demand  £iada. " 

Wa  do  not  vant   to   he  unieratood  aa   approving  of  ail    the 
things  'ione  by  pluintiif  in    thia  oaaa,    auo  .  aa  auing,  tha  defendant, 
Ittiaia,   aa  Jehu  i>oe.     i'laintlff  knav  lii^ialn'a  name  arid  Jhe  ehoald  have 
liaaist  Bued  In  his   rl^t  nsma.      Iher«>  are  other  matters  of  a  ai£<ilar 
e^'iarHietar  w  Iph  ««  da  aat  eentioa  h^sre  baaauae   ^h«y  «re  net  of 
aontrolllng  l&portarioa. 


«f#il^a«)»i»  A^iiini    44Nk«t«  ii»*4   nmc(  ^JU^^  ^  «  4rtfilt<t  tAi^   ai  •««» 

mml  *ift4   '««»<(  ^i'  ^i   ic    ..  ^    • '.  i  l»«uMift  ■•Yltn* 

lij»  on*  aid  ^ofi  Vitt9<»i«    10  asU«i;»u^4v,  a^  -^n.'^;;^  ^A#  tmtU  •^mtfutx^ 

••I  •  9m»'9ml»  twxivie^  oft  'i£99*i»  Ai  KiU<n%f^stW9  lM^*i;<  tflwt'uif^wik  vuntr 
m  mm  ^mc/^^Is*  tif  Jb«>«»3»e^  «l  ^ai«la  •*Vtii»l4i:4  ««*ifi'*      )^*   •••• 

a  «DM(B  lUitfiMMt  »4i  ,M»j»a>  *^4i  ti  nyttntliMO  •<?.#  s»«w  ^i«T   «^     •rlM^lt 
**.•*««  koMMifc  ««««rrt  awiii  '%m)M»>x%hi%  ^i  e»ft£Qialiii« 

/>«  A*  ;t»iMi  ,»«4Mi  «i4Jf  ikk  y%UmUkUi.  x/t  »49^  •&aXJl;> 

•T«£  Mtr«t^  ua  ban  MM9«  ii*«Am«»  wbiU  11ti>«UX^     .•«&  niiaV  m  ^bIaM 

at»^dr4>M   S^jri^Td  •I*  ftt^ifr      .MUr4  ti%|9  «Ali  «l  *IMW    s»m^ 


Tlio  v«yllct  .ruj4  S^'hm*^^t  hosing  nngcxinnt  th«  {aimlf«»t  w«lg  it 
of  the  eviJono*  txaA  tkiiAinnt  the   Xmr,   tJae  ju.1ii;a©nt  o:"  the  iiU3«:ri©r 
oourt  0f  Cook  oounty  la  r«V3ti*aad  and  tli«  e»un»   rm^imtitt'i, 

Btturtly,    T, ,   ooncur*. 


it^ii 


■■•^      ^fi^liMiT    t^t^3 


'f^K      •»,.-" 


3B73S  KK.    JU8TICS  MaTOIBTT  PiSSSJk'XIilG. 

I   aQt«rr  mj  di«8«nt  frou  th«  Jud^^omt  of  th<»   oourt.      I   think 
in  an  aetlon  sueh  as  tlie  •▼id<*Jic«  her*  disolooaa  proof  of  «  dmauid 
for  pesi«tslon,  or  oquivaloat  proof  of  dotentlon,   1«  a  oon'litlon 
prtoodont,   9n<i  that  without   oueti  proof  plaintiff  failed  to  diooloeo 
a  oauso  of  action*      ^lle  language  to   th«   ooiitrary   a.pp«ars  in   eoiae 
of   the  opinions  of  th«  Appellat*  court,   X   do  not  under otand  tnat   the 
Suprcmte  court  of  tbio  State  hao  ever  departed  froiit  the  rule  an- 
nounoed   In  iiawilten  y.   Singer  kfe:.   Go..   94  111.   370.      In  iL<?Iler  y^ 
Rfl>ln«oB  Co. .   163  111.   45B,   tlrit  'Dri«f»  whleh  are  printed  ae  a  pre- 
face to   the  opinion  shew  that   this  qu«etion  reoelTOd  thorough  con- 
sideration.    Thti  eourt  th«re  said: 

'The   etlpul-^tion  of  parties   eao^s   that  a  d«u<ai:id   ic<   this    case 
was  tuade  after   the   suit  yst^u  begun   (Uid    the  writ   isi3u<»d,   but  not   be- 
fore,   ^Md   that    the   demaiid!  xaade  was   relaaed.      Xhat   such  a  dcnaand   and 
refusal   did  net  prove  a  wrongful  detention  at   the   tis^e  of  bringing 
the   suit  is  ad.'^iltted.        It   ia   said,  however,    Lhat  th<*  fnet    that   th© 
defendant  refused  to   eurren  )er  the  property  after  the  >-rit  was   is- 
sued is  evidence   ttrtndiinf;  to  prove   that   a  dle;x\and  b«fcre   the  suit  was 
¥rett|[ht  woull  h%ve  been  unavailing.      This   pumltion  we  regard  as  un- 
tenable,     i'he   def ei-^daiit  a^id   a  perfect   rii^rit   tc   rely  upoii   the  defense 
that  no  T^Topnr  deosand  of  hijsi  had  been  siade,      Vhrm  he  refused  to  re- 
lease hie  levy  he  had   that   eosipiete  rlefenne   to   the   action,      io    say 
that  his  refusal,    then,   is  evidence   tnat  he  would  auve  done  so   be- 
fore  the   suit  T?as  broUj^^ht   if  he  had  been  put   tr.<  hiet    »l action   to 
five  up   the  property  or  take  the   risk  of  litigation   ou   the   risiht  of 
property  alone,    is,  we    mini:.   Illogical,    ^id  if    ^-stabiiehed  ae   a 
rule  of  law  would  practically    Uspense  wlti;   a  de&ani   before   suit   in 
•very  case. " 

lliat  opinion   eites  Joiinson  v.   Mow.   2  Ollts.    2^42,   as  an  esuu&ple  of  a 

waiver  of  demand  wn»ye  the  proof  sliowed    that  defendants  had  given 

•xpress  orders  to  their  servants  not  to  deliver  the  property  (a 

horse  and  bridle)    to   the  rvlalntiff  ovmer,      it  was  held  tnat   this 

proof  tended  to   show  «  detention  of  the  property  and  the  court   said 

a  d«!Kand  and   refusal  was  net  the  only  evideno*  tending  to  cetablish 

•ush   a  fact,      Ts   th®   sai»e    effect   is  Qrem*..  v.   Krot^-^r.    22   111.    74, 

where  an  instruction   that  plaii.tlff  was  not   entitled   to  recover 

unless   *he  proves  a  legal  desiaad  of  the  deferidlsucit  «*<   or  eireutt stances 

showing  an  unlawful  detention,*  was  held  proper. 


,>  ruiiitJi  ni     .Off  .1X1  Mr  ..t?  ii^i  HlffH   iT  itntwP  "^  *•' 
HTI^  •  M  tt»i>uia  9%m  xtniaw  utnl-Kf  MitJ    ,«i»   .XXI  €91  ••Jj2jtt£- 

•mM  iiiM^tnoiit  tfvl999X  m»iim»uf>  9itii   tAdi  irtcbi  «oiai4«  •Kt 

:ftX««  tisift^   l^uo*  AiA      .ooiiM-Sfii^l* 
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•«ll9  ooinlffv  #ttifT 

•  X/St  i«iia  hX»4(  •«»  SI  ,t9aw9  't'tUnlmlr  mdi  •$  {•Ihltt  Ami  ••'x«jf 
bUti  tWM  •At  bikm  xitmn^tq  •Ai  lo  aol<ii»^*k  «  »«ite  •f  Ml>a»t  'X^9ft% 
aAll4AJf99  o#  ^MJ:ha«4  •oa»fciv9  xlao  9At  #oa  im»  ju«jut*ii  hmm  hmmmtb  m 

Uiim  io*  CAW  1114 utaX^  ««iU  aoitstf<zi«al  wi  nwitv 
•«M»fl4i«t»j«'«ia  a«  "^  4a»fca»'t«b  •««  'i«  htmjmh  i»u*l  »  MiV«T<|  ^if*  •••lam 

,«»««rtq  Mad  uv  *«a9XJn*l»fr  itTiwrnlsu  am  yalv^jfa 


ifl  ^•^  &  ^h>p«»lX   CO.    Y.   Pim»ylYaql»  Co..    291   111.    24a, 
■t  dairy  coi&pany  brought  a  r«plATln   suit   to  reoorer  ailk  bottles 
doliTorod  by  ••rtain  Junk  ti«ai«r«  to  dtfondant,   a  eomiK4iB  oarrior. 
Thoro  wa«  OTldonoo  t«Qdlng   to   ano'v  tbat  th«  bottlo*  liad  tht  n«ai« 
•f  Ul«  dairy   oonpaay  markod  on  thoia  and   that  tho  original  taking  of 
tho  proii>#rty  by  th«  ^arty  frim  whom  dofondant  rooeivod   thos  waa 
vronKful.      In   suoh  eaao,  of   course,    th«r«  was  no  neenseity  of 
proof  of  dcwand  in  ordor  to   show  dotontion.     There  «ao,  however, 
•ove  eTldenea  of  a  A«iciUiA,    nni   the  opinion  of  the  i:Supreae  court 
•  tatea   that   even  if  dje^aand  aa  niado  waa   ineufficir'nt ,    it  was  suffi* 
cleat  to  show  that  a  deoand,   if  one  had  been  made,  would  hnve  been 
unaY&illnti,,    and  oitea  Jpl^mson  y.  fiowf^^    S  ailm.    342,    hr6  Crana  y. 

Sueh  a  ease  ^easily  distinguishable  fr<xu  th@   ii£»tant  one) 
should  certainly  not  be  construed  as  OYorrulln^  well   considered 
cases  or  as  autaerity  for  the  pror>csitlon  now  urged  that   if  a 
defendant  defends  en   the  merite  h«  is  precluded  froio  insisting  on 
the  necessity  of  a  demand  by  the  plaintiff  wh<sr<r  the  defendant  holds 
yoesessien  under  a  eonlitional   nftXf.B  contract. 

I   do  not  understand  that    nuch  a  rule  h^s  ever  bean  apnroYC^ 
by  the  Supreme  court  of  t  is  Btate.      That  it   ie   ^uinst  the  wei(^t 
of  the  authority*   see  the  annotation   to  Lundberg  y.   Swjtaey.  146 
Vash.    416;    36 "l  iPenn,    178;    99   A.L.H.    131-134,   where   the   autaoritie* 
are  collected,   -and   also   the  not<»  to   Slnnett  y.   feipek,   165  i:>.   Y, 
444,    S9   iv.    it.    265;    30   ^.  a.R,    75.^.      1   &iu  constrained  to    state  this 
dissent  because  I   ^  persuaded  that   such  a  rule,   aa   stated  in  the 
majority  opinion,  may  easily  be  used  for  purposes  of  oppression  in 
this  class  of  cas«s. 


»«ir  «tiiu  l^Ti»«iia  im^m'fh  tu^i*  ;)u>s'i   %«<'«»0'     ^'      -   x*'y*99i<i  bjU 

ntV-tf    i«»4»4i   j.iJ-U*    t«lHUai  fl#1Hi(    iMtCl   »  ■  ■  fi&&f>V   «    7»-.  ■  J     T^S^itt 

%iiir  ni  hatf^iTf  iu»  ,»Xi/T  a  it»<;«  ^<«4U  Imluiiiiistof  ««^  X  ••iMMtt^tt  ia9«flb 

4i    ««i«M'Slr4|«     1*  •«««^IM|    ««1    |»IKIJ»    •<;    tXiM«    V^^"    •aoXllX49    ^IXlMlt^ 
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ApjOellRKt,  )  I  / 

}      pJp%hL  mm  oxRouiT  coui 

Ti.  )  / 

)  Of  (|dok  coukty, 

10L1,I1;  M2AHK,,  ) 

26fcJ  i.A.  o95 

Ma.    JUSTICE  ii«SURigLT  mLIVXIt^  TBI  OJ^IIiXOK  OF  THK  COUI^t. 

By  tills  app«$al   cor  pi  An^nat  aeka  tke  roToraal  ef  mi  order 
•f  tii«  Circuit   oourt   rinding  nl»  In  oont«.fi|>t   for   failure   to  pay 
•Ilinony  and  or<t«rlrig  hija  cojaailttet!  to    th*  Cook  county  jail.     H« 
alX«'(i.cs   th&t  h«  wi4«  a  iliuffleleztt  •homing  of  hln  ln;jiblltt:-  to  pay 
•Bd  h«no«  siieul!  not  b«  h«lS  in   oontftmpt. 

tls.«  ordftr  f«r  alimony  was   «nt!»re4  June  3,   19 '^9,  ordoring 
ooffipltlnaiit   to  pay  !l'30  a  w««1e  and  tiftO   for  t^raporary  solleltor^s 
f»««.      June  17,  1930,    a  dearae  '"'ara   Rntere't  giving  eomplainsmt  a 
4 Ivor 0*  OB   th«  ground  of  •xtr«KO  said  repeated   cruelty  of  tJi©  fl^- 
f«n4ant,     tk«  deertii  also  found  that   coxciplainant     as  in   arr«sstre 
ae  to  t«a]iorary  allcHiny  In  the  amount  of  1375.      June  28,  1930, 
defendant  filed  a  jpetitlon  allag;lng  ttiat  oltliougii  she  ku4  enii^agad 
•ounsel   in  ber  teaalf  ehe  had  r«o«iTed  no  notion  of  hearing  of  the 
dlvorea  proceeding,    and  a»k«^d  thnt  th«  decree  be  oet  aside.     On 
KoTe!Bl>er  7,  193C,   the  chiuieellor  ordered  the  decree  yacated  and 
the  eause  vas  set   fer  trl'jil.      Complainant  prayed  an  appeal   fro« 
thle  order,  which  appiaTcntly  «a«  not  perf eetcd. 

May  23,  X931,   defendant  filed  a  petition  setting  forth 
tkMt  >y  the  order  of  court  she  was  granted  custody  of  the   three 
minor   ohlldrtoi  of  the  partlea  and   uiat  oomplainont  was  ord&red   to 
pay  her  the  sua  of  «^20  a  w«ek   for    th«ir  support  and  Maintenance, 
l^ut   that   co»pl»lnHnt  was  in  arrctars  In  the   aust  of  1925;    that  in 
Kovemfc<*r,   1930,   eoiiipl ainant  left    the  iuriBdiotioi<  ©f  tale  eourt, 
MBd  to   the  kno«rledg«  of  petitioner  Jid  not  retuxti  urrtil  j^ay  23, 


O   \j    O      **A*  Ji 


T»> 


j"-    ^919  tn^    ^ffW  XfMT 


/t 


4 


{^'9   Tenia 

,  tit/a*/  .  iWaJUdq.-JOC      ,  .T'rffTTdTO* 


1931.      3ti«  dsked  ih»t   an  att«eha«nt   ia»u«  requiringthtt  aeaiilMlntuit 
to  show  o*ttii«  why  h«  ■leuld  not  b*  ^ound  in  cont«<»pt.      JChe  eonplain* 
aut  th«r«uipoB  fiXffd  a  Terlfiod   &nit««r  tuid   the  m»tt«r  etsne  ab   to  be 
h*ar4  by   th«   ohaao«lior  upon   tii«  petition,    an«v«r  tunA   taffidaTlt 
and  •▼ld«ne«  Introduevd  by  botk  p».rtl««.      'iho  eourt   found  that  th«T« 
vat  fast   iu«>   to  d«f«rii>^«nt  for  un9ai<4   %limoaj  and   for   th«  malnt*- 
nane«  and  aupi^art  ef  ih«   cliildren  th*  vusa  of  ^915;    that  eojcplain* 
ant  was  abX#  to  ^ay   the  «am<»  but  wilfully  fall«d  «&d  rafuaed  to  do 
80 •    that  hf>  was   ^11  ty  of  eoRt«eaLi»t  «n<^  h»  was  ordered    ooaa&lttod   to 
thft  eoiiuRon  jail   of  Cook   eounty  until  h«  should  psty  the   oftid   «um  of 
$919,   or  until   r«lea«od  by  -fue  proo«»9  of  law, 

Coatol^lnaRt  by  hie  answer  allftg«<S    that  h«  ooerftt«d  a  refrflesh- 
sont   atand  in   South  HaT«c ,  Michigan,   «1uriBg  the   sumaer  montha  and 
that   tor  a   tima  he  mad*  tho  f^ayftnntB  called   for  by    the  ordor  of 
oourt;   that  aftor  th«  oloaing  of  tho  ttuametr  o«!a«oB  of  1930  h«  waa 
ttsable  to  oe»ply  witu  tho  ord«r  of   tho   court   aoi   fell   in   %rreara 
in   tho  payaenta  of  tho  alimony:    that  in   Fobruary,   1<^31,  h«  obtainttd 
a  pooltlon  at  Palm  Boaoh,   Vlerlda,   roeeiirlng       oot»]o«naation  of  $25 
a  woeJc;    that  out  of  thie  he  m»4o  oortain  payn.enta   to   def^^dar^t   on 
aeeount  of  alleiony;    that  ho  rotum«$d  to   Otloaifo  in  May,  1931,  when 
ho  wao  a^rred  with  tho  writ  of  attaohnent.      iiie  arj«wor  allea©d   that 
dofoRdant  waa  teaming  ^10  a  w««ii;    that   sh«  r»e«siv«»d  »ion«?y  freia   their 
oon   for  tho  uao  of  hi  a  rtiom   stftd    that   tho  father  of  eent>lainact   piaii 
hor  fnr  hie  bfjard  and  roosi.      Coraplainant  toatlfiad   that  he  did  not 
havo  atoady  OKployw^nt   frers  ootober,   1930,  until  fobruary,  1931, 
and   said   that  he  waa  willing  to  pay  so  nueh  ae  ho   eoul'5  to  dof^ndaot. 

Dofendant    teatlfi«»d   that   oho  had  not   receive^d   .my  n^oney 
trtm  WHTit^lainant   clnco   3o'^touber.    193t>:    that   she  llrod  on   charity 
and  fr©'?'  food  reeeired   frets:  tho   aehool;    that  aho  had  borrowed  Kionoy 
frees  a  i-ra.    Tawona  to   the  extant  of  #39,   and  froTn  km.  Bora    n«7; 
that  ahe  owoo  these  aaiounta  to   those  weaon;    that   she  went  rith 


n ; :   i '       *  V  ■ 


xi  9in»*  '^^  »*fJ 
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t»Ci$    h«JK»l.U    IVV" 
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eoiri?>l«lnttnt   I'or  iiiany  y«»rft   to   the  resort   In   i>outh  iia-vAn  vhnre  h« 
haA   a   »tand,    and    that   they  «aT«4   api»roxlj:ti&t<»ly   ^2, (.00   to     $2, 500  a 
■•aaon;    that   th«  buniness  last  B«a«on  (1930)  wan  alMiut  th^  nsmm  a« 
it  had  baen  haretofora;    that  eonpXalnant   siripleyad  qult«  a  nunbifir 
ef  people;    that  she  had  laforts^at ion  that  hie  earnings  in  Klorlda 
w«r«  a'beut   $75  a  veek;    that  hie  «amiii£e  oi'  the  last  scavion  at 
S«ttth  HaTan  ha4  bean  $2,00C  to  13,500  net,    $U'ter  paying  all   f*x> 
peoaee;    th^^t  h*  wae  liTlnt:  vith  another  woman  at  this   tiis.©   -iutjij 
had  talc  an   the  oth?r  wor.an  'with  bim  to  South  fiavcn  wh«n  he  { oee 
there;    that   she  wa«   th«  cause  of  Ui»  breaking  up   of   th«»ir  boa«; 
that  eein|»l»Lln-uit  hae  an  e:i^«n!3iYe  automobile  Trhicr.  is  not  g;ot«; 
than  «ix  montha  cid. 

Xre,    Taveno   tcevifi*;d   tiiat   ;^hfe  vas  well    iAOv^uainted  with 
both  ernplainant   jgad  defeiidarit;    that  dsfetdarji  was  indtbted  to 
her  it.  the  euis  of  |86;    thet  shortly  prior  to  compiainttfit 'b  «i«- 
parture  to  j?lorida  h*>  had   stiE^lod   to   thtu  t^itnesK   t?i«.t   ii'  th^"'  v»^il>, 
the  dtfardar  I,    "Itnew  of  hie  flranclal  worth  tH»t   -jae  wottld  huve  a 
fit;*  that  Y-^  fe&d  pl<?r»ty  of  men^-y,    and  th»»t  he  lurther  stated  that 
he  wae  "livlnt.  the  life  of  Reilly*  an-i  thai  h«  ws»  i^alng  to  j3uvk<R 
Kre.   Bexark,    th«>  def«nf?art,    "flijiht   fer   eyer;^-   csnt   8h«  eve^r  re- 
6«iw«^   frcr.  hlB,*     Ihff  witness  also   said  that  she  knmv  ef  her  otna 
kn©wl#dge   that   the  moneys  «he  had  lc;^ed  to  d«f«ndan*;  were  used  to 
Iiureha,oe  food  for  the  three  minor  chll^^rroa;    that   oo«pI<AiniUil  had 
al«aye  eiRde  "a  8t>lendid  llring  for   the  fawully*   tir.d  h^  heasted   Uiat 
he  was  having  "a  grand  tld  tiae  rith  women  new.*     A^re,   iiere  tosti- 
fled   that  she  knew  both  ef  th*  parties  sand  had  adYarjoed  to  def evid- 
ent $197,   and  knew  that  this  ©oney  was  used  for  purcufesinfe  feed 
and  clothing  for  the  threw  ainor   children   ;uid  food  for  the  defend- 
ant. 

Vt  oannot   say  that  the   ehaneellor,    io  view  of  this  eTidence, 
was  not  Ju8tifi*-d   in   fipii!ing  that   the  eoBiplaisant  wilfully  refuised 


?,»1  vtmitm  «M*B  iO»«8  al   fl^oi   ^  «  Ui4X  t'*** 

%  .  •'^ri*'  o&vsV  tff  itfliV  «Mrw  !«►«.♦«  «;iy    miAi  fe*'< 

'>l«Ai><f  i«»A  l^»M    V|I  -alvli   ftitft!^ 

tB*  JbAif  l»dt»    «i%iJ'l  l4   *><l8    t*Rt 


te  pay  ftlinony  althouf^h  abl«  to   io   ao.      X)i«  «vid[»no«   aUowt  tnat 
Cf>ni^lsin<«nt  w««   sinending  hl«  noufty  en  p^raona  oth«r  tixan  his  wll*« 
imd   a))ll<ir«n.      Coaplaln^nt  *•  firat  duty  vaa   to  ooAply  with  th« 
9TA«r  of   court  with  reg^^rd   to  aup^ertlng  the««     Ho  oanxiot  ayold 
thia  duty  ¥y  moroly  aaa«rting  thAt  ho  la  uaablfi   to  i>ay. 

ComplainaLnt   aaya   it  w»a    tho  4uty  ol"   the  dofond&nt   to 
f>r«aorTO   tho  orideaco  by  eortilic«to  or  IftlXl  of  exooptlono. 
What^MTor  may  fco   th«  rulo  in  a  proo««dlnft  of  tUia  aort,   tho 
rACor4   Ineludoa  •  oortifloot«  of  <iTldeneo  duly  alj^ed  "by  the 
trial   Ju*1t<;e,     According  to  tho  brief  of  o©»pl&ln«Bt  he  filed 
It  AS  he  waa   •deeircua  of  having  thla  Matter  reviewed,**     it  la 
linmaterlal  which  of  the  pstrtlea   filed  the   eertifleate  of  orldenoo, 

Ko  ^ood  reaecn  ftiDptare  f»r  dlaagreelng  wltii   tho  eonelualoa 
of  tho  ohaneellor,   and  tho  order  appealed  from  la  affirmed* 

AFFIimiS. 

0*Ceoner,   P.   J.,   and  Matohett,   J.,   cooeur. 
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26  6  l.A.  o95^ 


MR.    JU5TICB  Mo3UIviil..y  imUVI-iBlC   XlOfi  Ofl&IOi!  OF  THK  COITHT. 

D^fwj-^iWit  iDy   thin  writ   ol    error  «e«ke   the  revera*!  ol*  a 
jttdfipBttnt  on  r«rdlet  for  $69),    ent^^rad  upon   th«  triisil  of  a  tort 
action,      f'lalntlff   1»  «  tenant  of  th«  ittfend^nt  »t   9706  Houttoa 
airftnu«,   Chioai^o,   and   alleged  in  h«»r  8tat<went  of  olaia  that  on   tht 
•Y«ning  of  |)«ooa1»«r  34,   1937,  whllo  she  vat  wearing  dcim   th<»  etrilr** 
vay  on   t}i«  prcttiset  one  of  tiie   et<sps  l>roko,   throwing  her  to   tlio 
groan<l,    from  viiloh  aho   suffsrod  Injuiilde. 

Iha  |»r«Eeio«s  in  quettion   consist   of  a  ilat  Isull  ling  in 
frnnt  and  a  hou09  In   tho  rear,   both  Vulldings  occupied  toy  tenants 
of  the  defendant ,      Plaintiff  wa»  a  tenant   la   the  rear  houee;    there 
vaa  a  paasage  way  running  fre&i  the  front  of  the  lot  alongside  of 
the   front  l?vjll<11ng  to   the  rear;    the  hfiok  oart  of  the  lot  on  whloh 
the  houae   stan^la   le   considerably  lower  th^w    the  front  ^art,    and 
frori   thia  side  paaeage  at   about  opposite   the   rfKar  of  the  front 
house   la  a  i*talrway  of  about   ten   step*  geln^  down   to   the  lower 
lewel  of  the  back  yard. 

The  Jury  could  properly  believe   that   this   ftuirway  waa 
uae<!    in   c&miuon  by   the  t«»ai'ita  of  both  bulldlnga  and  waa  under  the 
control   of  the  landlord,    the  def infant;    that   the  fourth  step  froa 
the   top  liad  been  broken  and  tht*  bettooi  etep  waa  alao  broken;    the 
banister  waa  also  loose;    this   oondltion  had  existed   for  ecme  tlJie 
and  repeated  oomplalnts  had  been  aade    to    the  landlori   to  r«*pair 
theae   steps,   which  he  proEiised   to   do;    that  a  few  days  before  the 
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aocidftnt   tht  huabtund  of  ^a&int.iff  told    the  landlord   that  th«  ateps 
must  bn  fix«d  or  h«  would  have   to  »«▼•;    ths  landlord  pror.iiitid   to 
fix  th«B   an4    «pp»r«ntl7  did   atter^pt   to   do    so,    although,    aa   the 
results  ahow,   not   nuoceoefully.      On  tha  ni^t  of  tli«  aeoident  pIhIn 
tiff,  iK'ho  h^d  b««n  In    thm  front  houaa,  waa  ratumlnn  hena  to  tha 
hous*  in   tha  rear,   going  down   thw  et«pa:   when  aha  reached   tha 
fourth  etap  it  broka,   throwing  h«r  againat    tha  banlstar,   which 
also  broke,    aod  plaintiff  fell   forcibly  to   the  ground,   reeei-vlng 
a  broken  aria  and  other  injuriea. 

K  landlord  who  rente  different  parte  of  his  builiing  to 
Tarioue   tenants,   reserving  passageways   ^md   stairways   for   the 
eottJBon  use  of  his  tenants,    is  under  an   implied  duty  to  keep   @ueh 
plaeet   in  a  reasonably   safe   condition   and   is  liable   for  injuries 
ta  persons  lawfully  in   the  building,    resulting  frois  failure  to 
perform  that   duty.     >tu»ller  ▼.   Phelps .    2S2  ill.    6,V  ,    a/id  many 
other  eaar^s.      The  jury  onuld  properly  find  that   the  failure  of 
defendant   to  keep  tiis   etalrway  in   repair  v»a  neglit^ence   I'or  which 
ha  is  liable. 

■Hia  jury  eould   lilso   properly   rind   that  he  stiould  be  h^ld 
liable  by  reaacn  of  hi  a  agreer^ent  te  aaka  tha   etalrways   safe  aa  a 
eondition  of  the  plaintiff  axH  her  ausbfuad  rer.^ainiag  aa  tananta. 

Tha  question  whether  plaintiff  waa  guilty  of  contributory 
nagligance  waa  properly   submitted   to   the  jury  lor  d^'terKdnation. 
Plaintiff  testified   that    she  had  used  the   etairwaya   iive  or   six 
tiaaa  before   she  waa   injured,      it   is   diiTioult    to   see  «hat  plain- 
tiff Kifvht  have  done   to  hawe  aTolded    tne   »cctdent,      iiiie   aYidently 
relied  upon   the  proviso   to   repair  and   the  attaapt  by  the  landlord 
to  m^e   these   stairs   safe.      Defendant  arguaa    th;«t   it  was   oontribu> 
tary  oe^lii^enee   to  use  the  stairway   at  all   and  that  plaintiff 
al^uld  hare  reached  her  none  by  going   throuijh  the  ollwyway,    thus 
avoiding  the   stairway.      Xh*  Jury   could  properly   llnd  that  plaintiff 


9}  %alt  ltt44  ftiA   to  a^^Tii^  fsi9t»Viit  (Html  miv  b%9lbnit  ^ 

liX*if  ^4   bXvoitt  •<(  ^«/U    bolt   xXitt^oYc  fvc'O  x^ift  •4' 

Xl«    to  •Til    «^«WYl4i^«   Aiii   M«u  Ka<{  •/!•    ^Afit    b«i*tl#««»^   lll^RltfXir 

•aX«Xq  ^j»ii»  »«>a   o«    IXMftillilt  •!  #1      .frurcutni^  9Mm  mfi»   §x0t%i(  ummlt 

Xlitt^iir'i  »ii<:      .4imbiJ»9M  9ttS  bwbioWM  »ir«it  oi  9flo^  ♦▼«iil  tifjiiis  tll# 

kflbtmi  •m  x^  i^»•$$m  9tii   turn  tl«q#Y   as  pmlakoxt^  t.sLj   aai^u  h9>ll9X 

•vtfltliiad   ■««  ji    :u:.    ttuMnXti   JaAjuiot»a      .oliia   st  |jt>i9   »«»dl   aijuK  •! 


r«liHI  upon  defendant '•  prorulse  aad  Attempt   to  repair  the   stairway 
and!    that   nhe  vat  not  guilty  oV  JontrilBtttory  negli^onoe. 

t)ef«n';ant   d09i  not  pr«8<!snt  mxy  aui'figient  r'^tkmon  for  r«o 
▼#r8lng,      the  ju^jija^f't  in  tix«refor«  arfircied,. 

O'Connor,  '\    J.,    ttcd  iiAt«ii«tt,   J.,   co/uour« 
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MB.    JUSTICK  MMCaiSTT  DKI.IVIRED  T)XF.  OPlIilOfi  OF  THK   COURT. 

court, 
Defendant  In   the  trlt^,/  Ja&ets  /aweett,  vas   tried  on   an  In- 

fermatiea  vuidx  alleged  tJtiat  oz>   bepte^.ber   21,   1V51,    li^    U^e   city 
ol'  Chica^^e  he   *'did   t  >eG   arid  there  uave  in  hie  pottac^oaion  a  .4f> 
caliper  auto^katie  gun  with  the  Dui&bere  defaced  or   changed  iii  vio- 
lation ol'  eeution  2*A  of  Aet  rerisicii  law   to  deadly  weapoue  a&ended 
ty  Act   appro'ved  Juue   29 tk,   l^.il,"    eoctrary   to    ta«   statute  ir^   such 
oaee  laade  and  provided."     He  wae  tried  at   the  eaae  ti»e  and  upon 
the   eaue   OYidenee  a»   that   eubinitted  in  support  oi    a  eimllar  inror> 
satien   filed  against   one   Uai^  hunt,   who  hae  alae   aue4  out  a  writ  of 
error  from  thie   court,   i>o*    35C91.      A  trial  by  Jury  wae  waived  and 
the  ease  eubmitted    to    th«>   court,   and   the  finding  wae:      "The  eourt 
finds   the  defenlant  j^uilty  in  &iann«r  an4  rorfu  ae  oh£«.rged  ii.   the 
Inforsiution  h<<>rein  of  unlawfully  ohac;  in^,    altering,    urA  obliter- 
ating the  isaiiufaoturer *e  nuab^ir  and  sark  of   ideiitii'i cation  on  a 
certain  fireax^,    to-^it:    an   auitotaatio  piatol."     i&oticns  of  daf«nd- 
•at  for   a  new  trial   and  iii   s^rreet  of  Judg^^eut  wer«  overruled,    aAd 
jeidgpient  trae   ectored    that  def«indant  was  guilty*      Aooordln^.^   to   the 
finding,  he  wae  eantenoed   to    the  heuae  of   correction   for  a  ter.    of 
ninety  dayai  tmi  ordered   to  p^y   a  fin«  of  $1UU   and  custe  of  $6.50. 

It  will  be  nftoeseary   to   consider  only  one  oi    the  errore 
aeeigned  and  argued,   noaely,    that   the  erxdexxce   fails   uo  eetabliA 
the  guilt   oi    the  aecueed  beyonl  a  reasonable  doubt.      The   statute 
in  conformity  with  which  the   ixifor&^tioi.  was   filed  ( eee  Lawe  ef 
Ulinoie,   19  31,  p,   449)   provides  (sec.   2-a; : 
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^•feistan  vtia^**  X-'^^**^  o**   ^*-^  ||i(i«irtii  1»a  *t«  ^-S  m»lt9»m  1o  aoii^^ 

to  iii^  m  tu0  {>•»•   ••£«  Mtjl  04h»  .taadl  «rt  •oe   i«alAS^  b^llt   mciiM^ 

•X9ili4<>  boM   (itt^taiXjt    .^ioi^tfutito   x<'^^^'^^"*<'^a<'  '^^   nlano/i  «oi#A«iotai 

•  da  aQlimttl'tlSn^bi  la  iIumi  ban  vatfiuia  9* xttxui9Mtuamm  •M  B«i#« 

-()a«'Ul)  to  auoi-^on     *'.X<i;raiq  ftl#AMoJij«  oa   :>iir-o^   ,anj»a<»ll  MlAliaa 

bau   ,baXwKK9vo  anaw  tj»«qi|b«t  "^a  ^aariM  ai  bos  iul\9  «•«  a  -so't  j-iu 

adj    al  ik«ibi.ao«A      .VXimi  aaw  SattbM'fb  imdi   baoa^oe   a«v  toMmbirt 

la  »T»i  «  lai  <ti>i;r»9^aoo  'ta  aa/uaii  acu    oJ  baaaala»»  <  .iM^bal'l 

.c^,b|  *ia  Htfvw;/   hiui  ooi#   ta  anil  •  v»9  •^  batAbna  boa  a^^  ximaUm 

anc«Yt«  ai:U    i«  luu  tX^o  T»h2auod   04   ^^t•aaaaaa  atf  XlXv  #1 

dbiid«ja;  .I'i  iv^a»i>iTa  ajU   taiU   ,%iaJMo  ^bAioi^ui  baa  b«iq|laM 

a^tffata  a^CT      .#tf«ab  » r«f««aMt»'x  «   .<:aot*<*  b»atiaa4i  ajl^    to  ;Xii;s  axU 

ta  a<WB«i  a^a)  k9£l.  ti4inarnfiitl  •«[#  ii«l<(w  AlJtv  x^^io^alaoa  Ai 

:U*8    *afta)  MbXTov*    (tbb   ,f  ,X««i   .tloaXXXl 


"lio  p«r«on   •hall   ch«ing«,    !ilte»r,   r«f:.ov«,   or  tttl Iterate  the  nam* 

of   thf  nA«r,   wo-i?!,   manufacturer 'a  nunbar,    or  oth^r  t-.aric  o3* 
l^#nttflo»tl  on   nn  any  flr«ftrm,      Pe<i8«Bnien  of  any  firertm  upon 
wliic)i   icny   aucii  rnrlj    chrill   nav<«  been   c  i-uig*»d,    altered,    ro!  oved,    or 
e>>l  it  orated,    shall   b«  prima  f  ?vcit  eTi»i<»r;c«   th*t    the  poesoeeor  ha« 
ohange4,    alt<»re.1,    rcKioved   or  obliterated   the  aaas.** 

The  eTi<lenoe   eub;;^itt9d  in  beh«lf  of  'Aie  P<?ople  wa« 

to   the  effect   tiitit  on  Septeaber  31,   19.51,   defendant  /awoett   ;md 

alM   San  :iunt  were  arreeted  by  Heiiry  i^egelsHUg,   a  fjulice  oi fleer 

•  f  Uie  vicuth  i'aric  Cooiaissioners  in   the  city  of  Cihloa^^o.      ^'ogelaang 

testified   that  he  saw  ^awoett  4uxd  iiunt   at  'Monroe   street  a  little 

eftst  of  the  Illinois  Central  Tiftdact  in  itViinx,  park    «,t  aboat   tvo 

o'clock  p*  A^*  I   on  tluit  dfty;    th»i.t  taey  -^ere  rur^Aini^  east   tovard    the 

IsUce  ana  were  close   together;    th&t  he  heari   a  noi«!e    vi^iioh  eounded 

to  '^iia  Ilka  a  aiaot  or  b(*okflre;    that  ho  went   after   these  two  men 

tSX^r  they  r»n  down    i  driveway   li,   baci  of  the  Good^^en  theatre  at 

about  Adar-iB    street,   wh*«re    they   turno'i   in!.o   ar*    areaway;    tJiat  he  rtpuX 

in    ^ft«r    thfr:     nnd   called    to    the     to   put  up    their  Usuridi;    that   they 

coanlied   and  he   took    thi»s»   io^n    ^he    st«pa   ■:*%   thai   ;;l.ic<a,   when   ano  Uier 

polios  officer  came  out  of   th<?  parkin^  i>l«t.«e  and   the  wttnee?  turned 

/a!wce<lt  and  Hunt  ovor   to  him,  wiiik«sd  baok   and   found   tlils  .45  caliber 

he 
pistol  on   the  ground  about   25  or  30  f<=!et   away   fro-    ^h«»rji/h&,i^.  pl-iced 

fawoett  aiJd  Hunt  un^er  arrist.      He  states  positively;      "I  did  not 

•ee  the  gun  in  the  possessioii  of  «?itl:ier  one  of  these  raen.      The 

first   tii&e  I    saw  the  gun  it  was  lyiuij;  on   th«  grourid    ifter  i  h&d 

aozue  baek   taere.      I   di  2  cot   see    t'le  def^i^ritiante   throw   anytvilng   awfy 

as  they  were   rumilng,  *     un   aroca   exaiiin<4tiofl  he   stated  txi«t  he  did 

not   see  iTawoett   suad  Hunt   coLi-iit   a  iaiad«?i«,aaor  of   any  kind;    tiiat 

he  Just   saw  th«i»  runninti  and  r«i  after   the/ii   mimI  that   ufter  he  had 

placed   th^i  under  arrest  he  went  biok  and   found   the  gun  in   the 

areaway;    that  it  aiglit  hav*  becri   4-:    or    SJO  feet   fro*,  ^here  Jf'.wcett 

«id  Hunt  were   arrested  but   that   it  was   at  least   3c.    feet   uway;    that 

the  gun  might  have  been   there  before  Fawcett  and  Hunt  arrived,   but 

he  dli  not  know  and  h*  was  not  abla    to   say   that   they  ever  had 


n   -.1^;    HiHt.ilt^tt  =ta   .«T5r5r7    .T-^  +  rF    .•j^mrff^    ^fr'*n   rrrr^mrr  o?»» 
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f*-j,  >  luq  M   ,4|iU»aMj|0«   ^:»«»ii  x^  h^leftlia  »»»»  ^mih  met    . 

o«j  JOi'jtAj^v  JUrii-fi*;;  aiooi;^!  enl^'  \n  #««• 

k^o»u  tn't^  t«^'  *i^'i  ^  ">■«  9S  ^ife(^«  hmnnvt  juj^  out  X»^fi< 

b^iil  i    i»^  i^    bmurm  ^nU   do  ««Uxl  t«^  31  oug  niAl  in»«   X  MiXi^AUl 

^QimW    ]M>XUiX^«     »91CA^    II^IMiHH<Al»t»    AiU    ••«    ^«a  >i^     .  -i/ACf    #«•• 

bits  9^  imi\J  JS»i«>^.'>   «ri  aei^uaJiMMXM  asvfd  ou     "  .^aXuAi^i  ••«»»  t^iU  •« 

.»!.{  X<^  ^o  %»a<»ia»lMiJUi  m  ilmmo^  ttuiU  #a«  4«#»«*>U  #•«  ten 

.btfxf  Mi  Vi4'U-.  ^jMi  ban  iadn#  v«#1i»  OAi  ban  i^aiinatn,  mmmJ   v«a  #«iil  nd 

wU  ai  fttni  AjdU  tmiml  baa  Ji»»tf  ;a*v  itji  Ivatia  isMm  «i^^  b*OAXq 

iutii    ;v^  "<  4l«4ft«X  ^*  SAW  ax  /i.  b#k^«K-iiw  tx»«  imiii.  t»m 

in    #^«»«M%   »Ya*t*tf  V^^-U    flMtAi  «mfi   #«|i4lci  Ik's  #li# 

t)£ii  a«>v9   \ce)if>   ^^m^   V»«  ^  ^•A  •fr"  **«^  (i4''>  t*4)^  'f**'  M^  tict 


this  f,un    in    'viieii    aoaeKiHtiioi.   ox    ever  ow-ned   it;    tii«k\.    %ne   lU'eaway  wEia 
m  pX4i««   uaed    by    ui«    tttU'ieiit»  oi    tu*   .^U't    iristliat*;     Uiat  K>e»  were 
wux'&itt^  on  e*   i'oui:iLttJLti  vuicii  wtus  b^iiii...,   Uuiic    churA.      in^.  «titn<»«.« 
•ai'i     ii<it  he   inquired  around   bii'i   aoked    ao&ie  oj    Ui.«d  !»•?(>  wuo  were 
working  ^e   to  whcciior    iii«y   tic^w   viiio  guc   taro^m   r>uv   tiaut  he    lid  not 
fiu^  sai>oiie   who    Si^id  ho  had    ««»en    It, 

h>m«0t    J.    iiloey,    a   ooiice  oil  i car   ol    the   city  oJ'  Chicago, 
assigned  to    the   detectivt  bureau,    t'Biiiifd   trujt  h*  vs'as  1"%  iliir 
with   th«>   ,45   cHiiber  autouu'AtIc  ic-:u«   iiiid ,   over  the   objection  ol    rte- 
l'#hd«*/-t,  vraR   allo^vft.ii   to   t**8tily  that  hr=   sent   tixis  gun   to   thf- 
balllstio   exnprte,   »ho   wf>re  uri;tLlir'   to    brln,.,  out   the  ni-uf-ber^.      This 
witness   Pali   th»»r«  were  no  nurbere  on    the   guua  ahd   th/At  th«  nuir.b«r» 
usually  av?r>*>ar<»d    on   tii'?   ©irte,    iaia^i lately   ii.  buck   ol'   th<?   oha;.vb«rs. 
IJi<»  gun  was  ol'lered   li;    evlderce   nxiri  wag    mdittod   ov«»r  objection. 
This   «as   s»ii    th©   eYia«iice  oiTered    by   the   cjtate, 
Dorenlant   j?awo«tt    triAri   tessvisied    to    the    cJ'lect    that  he  '^as 
at    the   tlEie   in    iueBtion  wmlJtir.g  csri    tne  r»ortu   sidfs  ol    ..onroR   atie^'t, 
w«8t   oJ    the   liiiiiuie   i..et5trai   rnilioad;    that  h»^  h-^ai'd   a  ndl«<?  that 
•e«i.':«d    to  be   ^  s^u^ajtiug  of   brajtee  on  ^onroe   street;    thai.   thTe  were 
at   least   I'orty  or   liJty   persons   tii^ere    at    th<*    timf*  finA  «?verybi-^<ty 
••er.<»tl   to  harry    \,o   cert  oil   thp   coulpvard;    that   nolice  ofi'icero   and 
citissns   Ptyirt«4    to    run    -U-kI  ue  ^as   ix-    the  ».ifl8t;    Critit    thfrr^  was    soxas 
nolHS     iire  shots    fired,    so  he   rar*   too;    that   n  polic   oJiicer  ciauve 
up   and   asked  what  -vas    the  Kfitt«r,    --vrid    tnat    the  witness   re;,*li'!»d    triat 
h*    H  '  not   know,      s'awcett   nooitively   swears    that  hi    li.i  not  h^ve  a 
gun   In  his  nossesoion    mi    .'?1:!  not   throw  a  gun  away;    tnat   th*;   first 
time  hf  saw    tuip   t/ur.  was  -sfh^^^!-    it  was   in    the  hands  of    the   ooiic* 
officer.      Me  te8tifi*"1    that  h»   ''icl   not   run   any  aiore   than  snybcdy 
#!»•:    tnat   •▼srybedy  ee<?/i<*1    to   run;    ziiM    th«re  were   about   5^0  per- 
sons gatp.orcd    tfi'-re   In  about   thirty   seconds;    that  the   gun    -li^  not 
belong   to   hir.;    that  he  nerer  h«*i   it  liu  iiis   potssession;    that  he  n<^ver 
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pwnmi  it  nor  did  h«  d«ffto«  it  or  tako  olT    Uio  nuab«r«.      <r>n   croae- 

•xatt^iiiatlon  h«  stated   that  h«  was   at   tha  olaeo  lu  question  at  tho 

tin*  ol'  th*  ooourr«no«   I'or    the   purpose  ol    meeting  iiia  wifo;    t^iat 

fj«£  Hunt  was  not   vrlth  him  and    that  lie   did  not  luiov  San  Hunt  until 

the  dagr  after  the  officer  arrested  tho&t^  both;    that  he  was  coueod 

to  run  hy  the  commotion,   the  squeaking  of  brakes  that  sounded  llko 

•/looting,   and   the  people   saying,    "Look  out*"     In  fact,   the  witness 

•aid  he  vao  not  exaotly  running  but  was  moTlntg^  out  oi    the  way;    that 

he  did  not  notio*  Hunt;    that  there  wero  people  in   front  of  hin   and 

behind  hi«  and  he  did  not   see  the  officer  uritil  he  had   stopped;    that 

there  wer«  40  or  50  p#ople  near  at   the  tiiae  and  the  officer  stopped 

•▼•ryone. 

Sam  iiunt  vas    sworn  and  testified   that   the  gun  waa  not   his; 

that  he  had  nerer  seen  it  before  that  he  knew  of;   thai  he  did  not 

have  it  in  his  possession  acid  did  not  own   it,    and   that  he   i\h\  not 

take  any  nutubere  off  the  ^un;    that  he  ivae  in  Qrant  park  at  the 

tive  walking  arcund;    that  he  ran  vrh<er.  he  aeard    thl^  s^iots;    that   the 

not 
shots  verj^fired  at  hl&  «o   far  as  he  kn«<pw.     He  hIbo  testified  that 

he  did  not  know  fawoett  prior   to    the   time  the  offi   er  arrested 

Vaweett  and  hlai;    that  h«»  Ai^  not  notiee  Fawoett   running;    that  there 

were   Bereral  pot^rtone  running  but   that  h#  did  not  know  who   they  were 

or  where  they  eane  fron* 

Henry  Vogelsang  was  called   in  rebuttal   an<1   t«stifi«><!  that 

when  he  arrested  defendant*  there  ««re  other  prople   th«*re,  ©aybe 

thirty;    that  he  ^Id  not   see  four   or  3*lv«  hundred  people  running 

away  froit.  ieonroe   street;    that  there  were,   however,    quite  a  few 

per eons  running  in  different   direotione,  machines   stooped  and  th« 

people  were  Jumping  out.      On   eross-ezaKination  he   sai')   that  there 

were  other*  running   in   the  sam©  direction  as  J^awcett   an*!!  Hunt  were; 

that  he  noticed  6ne  man  who  had  no   coat  on  going  down   the  drire- 

way,   and  that  he  was  not  able   to  arrest  him. 


««<.i    J«rtlw   Bin   jn  -     ■".'-  -    ■'■'•■ 
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^oiunui  mlqo^q  fxhaud  »yli  'm  -uio'i  »^«   i  w.v    ;y<^(I^ 

•■x«ff^  ^K  >  TwaiwutiK^ttois  no     .#«•  j^nl^iauit  *t**  •X(f'9«« 


The  gun  lt««lf  do«t  not  appear   to  naTo  boon   plaeed  in   ^-vi- 
(tonot,   but   it  ia  ileaeribed,  ve  tJciink,    euiTieioutiy,    oni  ufi'loor 
ITogclaang  was   aBii:9d   it    thl9  va«   th«  guu  h«  picked  up    and   repllcti, 
•Yee,    air." 

It  l9,  ve  pr«sui7.o,   \uui»o%B9'ATy  to   cite   eaato  to  the  effect 
that  a  juigment  of  oonTiotion  in   a  oriminai   aaae  eantiot  be   eus- 
tained  by    *   cr.urt  of  review,   uni«i>-'   th«  tpiixt  o^    ine   defpniarit      is 
established  beyoiid  a  reaaonnble  doubt,      neoetit  oao^s  of   the  L3uprem« 
court  whioia   eustain    tnie   rule  fare  i'eopi.e  ,▼.    »'atts.    204  111.    248; 
People  V.   ileeg.    308  111.    »30,   and  i^eoale  ▼.   ttudaon.    341   111,    19  2. 
Yliere  ie  net   a  eciutilla  of  direct   ftvidene«  in   the  record  tending  to 
•how  that   either  iraveett  or  tiunt   ohar>ged  or   altered  or  reaEJoyed  or 
obliterated    the  ntun^  of   th<*  aoker,  laodel,    {£i'»auf»eturor '•  nuE^ber  or 
any  other  nark  of  idectif ieatlon   froi^^  this   flrtana.      Xh«  PirAiument 
••ens  to  be   that  as   tne  firearm  was  fi»und  near  the   olsiCe  vhtsre   the 
arrest  occurred  the   »o«oes«ion  may  be  inferred   fro&>   that   f&et.      The 
StiAt*  cites   the  case   oi'  Ptoole  v.   <iialf;i^a>    gS6  III.   App.    474,   and 
urges  that   a  conviction  in   the   trial   court  was  tnere  suBtain»d  by 
this   court  upon  sioiilar    testiieony.      Defendant   tuere  was  aeeused  of 
earrying   ounoealed  weapons   in  violation  of   section   4   of  the  Deadly 
Weapon    uct,    Cagill's    ^t,  ,    en.    3d  par.    141    (4)j      Xh'»   facts   oi"  that 
case  and   this  oa«  are  not  at   all   alike.      There  the  offieers  saw  ie- 
fetidant    take   a  darK   object    frou    ni»   ritththand   o-vereoat  ponket   tOid 
throw   it  towards  the   south.      The  defendant  was  arrested  and  searched 
and  BO  ^.weapons  b«ing  found   the  offiesr  was  about   to   release  him 
when   3u)vised  by  other  officers  that    they  had  found   three  revolvers 
near   the  plioe  wh^re  def en 'ant  had  taic«n   the  object  out  of  his 
tseeket   <ind   thrown  it.      There  was  t'<»stlKony  to   tho   «ffflct    that   at 
the   tlao  of  th*   arrest  on«»  oi"  the  officers  asked   the   defendant  where 
he  wi%»  going  with  the  guns   an  ^  why  he   threw  tliem  when  he  saw   the 
•  ffi««r»  eoj^ini;,    to  whleh  defendai.t  replied,    *Yoa  would  not  ^ant  «• 


.f^ue  .  Ab    XjsoiJii-z:  .    liiJ'^iviUiO   to   tflAMabtft  •   ^^^ 
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'.»0;»    #«w    #TWM>    Xsj:ii    ftOj    Ui    (lAlJ  n^^til 
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ham   St>jL:^9(i  ijic»oi%VQ    %^tnjtlij;^i  ir1    in^ '  .jutmrnt 

flirt  te«»X«it  o?    JH9^.»»  t^*  T»eJrto  »di   *m  f>"f   nofi'^o   •«r>'rr  t« 

t^«rX'»^r^"r  teT/li  .    ^  f^f«*5i1■*  ■■{» 


to  k«^p   thaa  in  ny  pocket  until  you  a«arohftd[  »«.  *     Tvo  oi    th«  uf- 
fio«ra   also    testified   that    the   d«f«n]ant  h«d  ofl'erttd   thai  |40   if 
th«y  would   r«l«a*«  hla,    an^l   def(on4ant   dli  not   dany   th»  tnatlmony. 
That  aTldanea  !•  quit*  diffftrant   frm^  that  giran  h«r«,   q.s  tha  of« 
fioara  In   thia  eaaa  t« stifled  oositlvoiy   that  they  did  cot   aae  tha 
gun  in   tha  poesAsslon  of  <»lther  Ff%iroatt  or   .iunt  and   dil  not   aaa 
tithar  of  thau.  throw  it  avay.     The  Btaite  arguea  that   tha  infnrenea 
of  poR8«8alan  Ray  ba  drawn  fron  the  teotliiiony  not  ab«traot«»d  to   tha 
affaat  that  tha  gun  which  tha  officer  picked  up  was   tha  one  preduoad 
In  aourt;  but  a(f,&in9t  whiah  one  of  these  defeiidtbnta   could  that  in- 
ff>r«ne0  be  drawn?       It  la  neeeaaary   to   a  conTietion   that  the  evi- 
danoa  should  show  personal  guilt;    that  1«»,    that   some  particular  de- 
fendant was  guilty.      It  is  not   cout<3uaded   that  i'aweett  and  Hunt 
oarried  the  gun  aa  a  joint   (i>nt#rpriae,    anr!   the  fact    that  the  gun 
waa  picked  up   in   ttxe  manner  described   in   tne  evidence,    if  consid- 
arad  aa  aTidenoa  of  guilt     as   to  one,   vrould  tend   to   show  Uie  inno> 
•  mca  of  tha  othar.      It  may  be  th»t  one  or  tim  other  -'t&e  guilty  of 
aarrying  a  ooncottled  weapon  wnloh  appar'sntly  w»g    %h&  xirst  oiiartje 
lodged   s»^<iinat   eaeh  of  thea.     £ut   the   competent   evidence  In   tha 
reoord  <!oe«  not  Justify  any  inferenaa  further   than  a  suspicion,   on 
whiah  a  finding  of  guilt  nay  aet  be  baaed  in  a  criminal   o&sa. 

There  being  no   eTldence  in  the  record  upon  which  a  liu  ling 
•f  guilt  Esay  be  based,   the  judg^^^ent  is  reveraed, 

IXWfmSXQ, 

0*Cemior,  P.   J.,    emd  l^cSurely,   J.,   ooncur. 
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mt.    JU8T101  liATCHHTT  T5«LlVliHJfD  ?HS  Ol*I.MOi.   0?  THR   gOUnt. 

7h<i  faott  In  this  c  i^««  ar«  sihtllar  to   ihoa*  vhltth  %p9«ar 

Q0t t .   *»o.    35690,   in  whleii  an  ©pinlott  ha*   tnift   day  b«cn    ril«d.   tth« 
e«s«s  :v«r«   trl9i   togethsr  and   th.«   sa!:&>«i  «vi4«i'ice  aubniltt^d.      :h«r« 
was  a  findirig  of  guilt  with  juii^jrisnt  thftreon  in   eaoh  easc»   iand 
■  eparatt  write  of  error  were  3u*d  out  of  tiiii  court  wrier*   thm 
oaaet  wers  cf"ri»oll4nt<?d   for  hearing. 

it  1«  urm«e«3»ary  to  ai-aln   r«eit*   in  <l«tail   tii«  «wid«?nc« 
whloh  was  •ubH!ltt«'l  on   the  h^i-artug.     In  ferl«f  It  is   fco   th<s  »ff.»«t 
tliat  at    tha   tlra«   in   nufition  nxii   or*   th*  lah«   front   in  ChloaifO  a 
•hot  wa«  firt!  by  »ofn»on«;    that   exoitf^asnt   foUowefl;    that  quite  a 
numb«r  of  p«ot>l«   ran  away  fro»  th*  place;    auid   that  an  offiear  of 
th«  3outh  Park  Boari  arrested   th«»»  two  d«f#ndar5t«.     l,At«r  soma 
thirty  ffT  ffjrty  fe«t  away  fro&  tha  wlaoe  of  arr«9t  an  autcaatic 
pl«tol  was  found  on  th«  sz'nund,    wjd   t.h«»r«  i»   •oraip  eYid»no«  t««.ding 
to   show  that  th<?  stanufaeturar *s  nuK.l3«r  waa  obliterated  tn«refroiB, 
If  thare  wa«   «Tldeno«   «affioi^jnit   to   einow  th^t    thi«  pistol  was  in  th# 
pes«<»«Bion   of  d«f endaiiiit    ,   un<t«r   %n9  provifllon   of  %n«   statute   t^.la 
would  Biaka  a  fiiri^^  f^iCl^  case.      There  was,  however,   no  direct  ^vi- 
denee  tending  to   show   that   the   pistol   in   quwetian  wae   ever   in 
ipoeeeeelon  of  this  def  «r  dant  or   that  he  owned   it,   and  the   eviitnice 
to  the  effect  that  it  wae   found   ecase  thirty  feet  away  fro^  Vnur^ 
the  arrest   took  place  by  ore  cf   the  police  offioers  is  just  as  con- 
sistent with  the  guilt  of  the  other  d^ferdsunt  or  a  n!i»ber  of  other 
persons  who  wer*  running  at  that   tiae  as  it   le  with  the  tjuilt  of 
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t«*«4«   CNilifv  tatfil^    tr-^   T^rJ^rti^  •»'«i^    '^«fO    Bifli    ?tl    «^»> 
«!»  /    l».0*>.    Wr'.f**^?*?     *^l*ii     •Tif«-    S«-1JWB  ^ 

.    ■.f4,4ki  ♦i*#  ««»■;'     .■  "  ■•    «*t   niipv''-  ^-•-   Ttfifattfsi 
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9uil»o«i.}   «»**••  tJtr»  •«•«   sJL   sTafiU  /»««    (huwoi^  $>iSJ   «/;    ♦-ituo'?   i  ;!^  X-!3»l5f 


this  d«f«n<lai  t,  Hunt.      Th«  tTldenoe  is  not  only  insufflclsat  to 
•  stabllsh   guilt  as  rsqulrsd   in   a   crlBiinal    oass  beyond   a  ressonabls 
doubt,   but  wouia  b«  Insufficlant    to    aupyort   a   linding  in   a  oi-ril 
oas«. 

Ths  Judgment  In  this  eass  also   is  rey^rnmd, 

O'Connor,   ?,    J.,    ^nd  i^s^uraly,   .1,,   conour. 
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Ai>?XAL  IK  OK  SUFmiOR 

266  I.A.  5  96' 


»•  if{£six)iso  X93ticis  oRi^LST  jDE'LiTimjsD  Tiffli  (s^mim  m  fm  mmf» 


In  «a  Aotloa  in  «»»••  edWiittiiQ«€S  Oetober  St  X02@»  to 
r«0OT«y  daaA4(«a  for  pereanaX  lztjurle«  r«oelT»4  tm  B&p%txSi»T  16  # 
1929*  ^y  BenS^Min  UiXX*w»  a,  bog^  n^out  10  ;y«ara  af  .fNI(«i  th«r«  was 
a  trial  before  a  4uary  la    ps-llt  1931 »  7«NUltl»«  in  a  verdiot 
jiiAgiient     against  ^ht  City  of  Qiaoago  la  th«  Kin  of  l^^tdOO* 
ili«  pr«»«at  appaal  lollowMl* 

the  «ttit  was  c&wintnQ!»&  originally  ai^ai^at  the  City  and 
8aalt«^ry  i.^latrie(  of  Chieairo  and  Cosamon^ealth  >iidl»on  Qms^mw*  ^^^ 
on  th«  OTO  of  tho  trial*  on  plaixitiff*s  nK^tiout  it  waa  diiUHiao^A 
oa  to  anitf  otlaor  itefondanta* 

Plaintiff**  tfoelisLratloR  coaaain^ed  of  ^no  sp^oial  county 
to  whioh  the  city  fll«j)  a  plea  of  the  ^onoral  loaiuo.     ?he  c.liy«$« 
lia^llitr  io  predioatod  upon  th«  theory  that   it  negli^ontly  nals- 
tallied  aa  attrs^otlTO  nuiaanoo.       Plal»tiff  aTorre<l  that  m   ieptesAfoy 
1«»  1.989t  the  City  foooeasecs  ao^l  nmintalaei^  a  OArtai^?  el«otrio  light 
polo*  located  oa    -oiith  Z4ti^alle  atreet  (a  pulalio  street)  hetween  44tli 
and  45th  9tire<stR»  Chie^seoi  th&t  the  polo  wa«  on  or  ite^r  ifco  aldowallei 
that  Bear  ita  top  eaa  faatenedif  by  Koaao  of  a  bracket »  an  olectrle 
IsMp  aad  eertalB  vlre«»  o&rzylng  a  current  of  eloijtriclty  of  hlfi^ 
voltage  whloh  «^»  uaed  to  (Mpply  light  to  the  lanp  aa  well  aa  to 
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njAim  mmm,  ma^imim  .m 


«dl  f^amH**^  M  MviM»«  «»lvtiiJl  i^MisTsq  %0t  %*T^ma§  t^v9—% 

«*Vi^  ••<'     .«i»«i  Xnaaas)  •»<*%•  ••X«  »  f»ej:H  t**o  **»  rf»Ww  •# 

•fOjNB  «C»«a»Uiao  #i  imi$  xrt^tAt  atf^  •»(«  iwdeaib^tf  •!  x»lXttf«iX 

i><it»lir  m  9jaf«  tortava  ili#«iax^r       .a^^tim  avi !•««##«  m  *Miij»# 

M^X  »itl»«X»  ul«#Ki»«  «  ifmmimiifiam  uhm  ^tmttm—mti  t^iO  aif^  ««itx  tii 

44»#  wm9wt94  {$wti%  oiitfMI  «)  #9#«t«  •fiirikl.t  M«M«  lit  6a«aMX  «9X«« 

eiYlo»X»  am  •#«l»nttf  a  )•  mbmm  vl  .iMmiMit  •«»  fa#  «#|  xm^u  iadi 
d^iA  1«  xii«^T^»»£«  ^  fwawnma  •  a«^pc«^  taaiclv  ai«H»9  tea  vwX 


•2« 

other  Biallar  iMm^m  on   oth«r  siailar  poles}  that  the  pole  and 
braekot  ««ro  BHUle  of  iroai  that  the  pole  was  of  such  also  thtit  it 
oottl<}  eaelly  be  elititat^  hy   «b  aotlve  boyf  that  it  aact  the  wlrea* 
laaq^  and  other  appllanoes  "were  attract iTt  and  alluring  to  the 
InatlBOta  of  ehildroBt*'  playing  on  the  street*  and  the  pole  "«»• 
readily  aocesalble  and  Tlaltole  from  the  street  and  aldewalkt"  cf 
vhioh  facta  the  City  had  mt  should  hare  had  kaevlcdgef  that  it 
beeaae  the  City* a  duty  to  exerelse  ordiaazy  eare  {^nd  oautl<ni  to 
aalntaia  the  pelot  vires  and  appllanoes  la  a  reasonably  safe  eondltloa 
so  aa  to  aTOld  Injury  to  children  who  might  play  near  or  ttp«a  ihe 
pole  I  that«  regard leaa  of  Ite  duty*  It  negligently  aalntalned  the 
pole»  wires  and  api'llancest  "la  a  danj^eroua  and  uns&fe  condition* 
la  th&t  the  wires*  laop*  ete«»  attached  to  the  pole*  were  "left 
unicsulated*"  or  were  *so  poorly  Insulated**  as  to  permit  an  electrle 
current  of  high  and  dangerous  Toltage  to  be  "readily  oouiKunl otited  to 
anyone  on  the  pole  who  might  etnie  near  or  In  eoataot  with  the  wliea 
and  Ittnpp  that  the  pole*  wires*  lamp  and  appllanoes  were  *aa 
attvaetlre  nuisance*  and  many  children  preylously  bat^  be«n  attracted 
thereto  and  had  played  on  the  polei  thet  on  ^>epteaAer  16*  1929* 
BenJaBlB  Miller*  a  minor  of  about  10  ye&re  and  laexperlenood  uu   to 
the  danger  of  elcotf le  wires  carrying  a  high  Toltage*  waa  naturally 
attracted  to  the  pole  and  the  elimblng  thereof*  and  th.^^t  while  elifiri»* 
lag  It  he  oaae  la  oontaot  with  certain  wlree*  appliances  or  the 
lampt  and  that  as  a  result  he  was  sever ely  burned  about  his  arms* 
hmads  and  body  and  was  eaueed  to  fall  to  the  ground  and  suotAlne^  a 
fracture  of  his  pelrle  bone  and  was  otherwise  tererely  and  pos^naReatly 
Injured*  eto* 

Ob  the  trial*  ae  to  the  leoatlon*  charaoter*  eto«  of 
the  pole  and  the  details  of  the  secldent*  s-ld  ttlller  (about  10 
years  old  at  the  time)  testified*  as  did  four  other  beys  of  abont 
the  same  afo  who  were  his  playmatea.  l?*ul  Hoppoj*  wltaeee  to  the 


bm  »Xtq  lii  9»Ai  «««X(»«  TLMlMmim  «•«#•  at  iiwf  lAlkmtm  xtAi9 

$X   tndM  Mill  riw»  t«  cwr  «XM  •<*  *««^  !"•«*  *•  '^^  •*••  ♦wJ^^i* 

.•wYlir  etfi  Mia  11  i*Ai  l-^t*!  •Ti#»«  «»  "^B*  ^/•4mlli>  •*  tXIcm  blj»w 

n  ijadi  \*u^9lyNUii^  bea  vfaA  fcXMift  Vb  ImA  Xit^  Mfd  a^ojil  4«iil« 

ati#lba»»  vliatt  xXtf«Mft{(*ir  «  «1  ••t*ffAlI«%A  (mk*  sovlv  ••Xeq  ^ii  AimtmUm 
•di  «Htf  It*  *>»•«  xaXf  M»^«  nt"^  B»tftUkii«  ^  yfuf^^  i^m*  «t  m  •• 

9di  itmmUSntm  \Uu9Mtl^9a  tl  ix^vb  all  t»  •••IfciAl^Y  «i«tf«  l*X*t 

Alsi"  rx9v  •«X««  M(#  0<  kMt»«i^i«  »*»^*  «arMX  t^vitlv  Mfa  iadi  i|l 
•iTtoftX*  w  tlartH;  ot  •«  *b»tf*X««ai  xXto^^  •«*  «i»»  ^«  *«  b«A«Xj»«flilfl» 

■•tiw  Mil  ililw  #e«isM  «i  «a  ««»B  tuto  ttfj^  otfw  «x»q;  mI#  ••  «{fr(.«ii 

m*  vi**  M*ftBiX^f«  ft»t  «mX  «9««iy  «»X<Mi  •tft  #«i(l  "iqmX  tea 

to#Mnt#«  flMKT  itefi  xlftfloiYvvq  «rtftXJU*  vumb  Hm  "ftvftMilifa  9Til<»«9l#« 

«tttl  i»X  «»<bM««4.  m  #«iU  ifXfiQ  ««il  m  HiaXq  »«d  taui  ftltYS^ 

9i  m»  b9909lxmixMnl  bus  •«*•%  OX  Im«#*  Ito  f^O^  «  «TtiXXicii  0i«itiif£ 

xCiirKiftMi  •«»  f  •ii«tX*T  Mt^ti  m  nsliKxiia  «•«!«  •A»4»»X»  !•  i«bcuiIi  mU 

•AilXo  ♦Xi4v  i^.cti  tea  ,%»M«if^  Aal<»^i»  Ma  ham  •Xftft  fttfl  6l  ik«#»«Y||« 

t£$  to  aft«ibtiX<i4«  ««»%iir  iii«#t»*  At  Aw  #MMa»«  ■!  «mia  M  #1  bhI 

«MnA  al^  #»•(<•  bMiXftf  tX«wv»«  «««  «il  #Xir«rs  «  mi  4iiCll  ftM  I^^bX 

a  M«lA#iito  bo*  friiMt«  «d4  •!  iXiil  •#  iiM»»«  «•«  fmm  \lietf  te«  «ftnHl 

TX.««i«M»tMt  tea  YX*«it^^  MXviraiilo  mv  ftn  mm4  91yX»«  sM  tU  t^i<;4iil 

OX  #119^)  llUXnf  6i  e  tiemhi99^  MU  to  aXI«4wti  oKI  ham  ntnq,  9d4 
#v«tf4  10  oicotf  Mit#o  vuol  Uib  ttr«  «&oitit«»«  ioMil  041  4«  i»X«  ouox 
•^  ^i  Mooiraiv  Ji^oqi^tii!  iMMfiL     »m9iMm^l^  aiil  M»»  iitf»  •!«  mbm  otf# 


-3. 

A«eUent  froa  aerdaa  ih«  vtrttftty  also  i«Bfcifl«tf«     Tuo  photographs 
j»f  ths  polo  aiMl  Tiaialiy  wore  introduoed  la  oTldenoe*  and  oa 
'^lectrioal  ropalr  nan  for  fcho  City»  aaaod  MoLoan*  aloo  t08t;lfi«d 
for  plalatlff  •       Hio  Cii7*8  oaly  vitnooaos  voro  two  of  its 
tlootrXo^  «ugintera»  naaed  liauaer  aad  ridenan*       At  tho  oonolaoion 
of  plaiauirf *a  «Tid«QOo»  aad   ugaia  at   tho  0X000  of  all  tho  evldeaeo* 
tho  City  oGVOd  for  a  dlrootod  Terctlot  la  its  f&Tor  but  th«  motloao 
v^re  dcaio^* 

?r«a  pi&laiiff 'e  ovldenco  th«  following  facte  appoari 
Tho  pole»  stand la^if  in  a  park  ajM^cro  between  tht  sidev«'alk  ami  tho 
curb  of  laSalle  etroot  and  aimr  the  ourht  «ae  of  tubular  Iron  or 
ste«l«  about  5v  foot  high*  4  laches  la  diaoator  at  the  top  aad  5 
inch^es  la  diaaiotor  at  the  botton*       starting  about  O^l/^  '••^  ^«ik 
tho  ground  «rao  &  oorloo  of  otopo  or  rungs »  about  18  laches  apart* 
loading  t9«avd  the  %tip*      About  half  way  betvo<m  the  last  stop  aad 
tho  tep  was  wan  it<m  br$;,okot  flraCLjr  uttaehoU  to  tho  pole*  extend  lag 
out  a  »hs?Tt  dlstaaoo  oiror  tho  curb  and  being  a  few  feet  fron  the  top 
of  the  pole»  ^horo  there  was  aa  r&ttnched  Insulator*     On  this  lUDuleitor 
ms  etruag  a  hoavy  wiyo«  oarrylBg  aa  eleotrle  exurreat  of  about  3  •400 
Tolts*       THls  wire    extended  to  tho  north  and  to  the  south  whore  it 
was  sTipportod  by  elsllar  polos  la  the  street*  ench  about  120  feet  away* 
fIroR  tho  bracket  v&»  ouspsnded  an  eleotrlc  lasip  ^Ith  a  round  aetal 
reflector*       Other  wlroo  connected  the  laaln  atnmg  wire  with  the  las^* 
Those  ether  wires  wore  coTored  if?lth  a  *wo«thor*proof iDgt"  not  Buffloleat 
to  aot  as  aa  Insulator  1  for  tho  purpose  of  protesting  thorn  fras 
oorroslOB*     If  a  person  oa  tho  polo  should   eosie  In  eontaot  •  tth  th€>so 
wlros  or  with  the  uotal  refl«?etor  of  the  laap  he  would  be  liable  to 
reoelTO  ^  sorore  s^hook*       There  were  no  xr^rnlng  sl^s  an  tM  pole* 
About  7  e*olook  e«i  tho  owealag  of  tho  aeeldeat  the  'filler  bay*  with 


b*nkiB*f  mtU  tumJ»ii  *m0  t  turn  tlm^»i  lM»i%iu9Xi* 

mrl  #«wt  8V-<f  tm4a  jatjrt-- 
•  ^ittli;«  ••;?    ■  ■       r  '      ■ 

«.aX9«  »<<'  K«  Kr-'-tr  'VilK'tavi  mk  »t«V  •tsdl        •    WMfa  •Tirr«m  r^  •vl»»«l 
ifilw  ^XAt^  IsXXi  iT«l»lt»t>«  •!»  1«  IslKtva  #{)(«*   IM  ]ii9«X«*e  V   tfJKMTA 
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other  b07«  of  «1>««t  th»  snne  «f9  yfvt  plff-jing  Is  the  vtrtet  n%»jt 

tb9  pol*.       On*  boy  Bitggeated  ellablng  the  pole  and  saU   '*L«t*« 

••e  who  eftn  ollab  the  highest*"       Thereupon  one  boy  oliatodd  up  to 

ia«  firet  step  hy  putting  his  nxve  and  lege  around  the  pole  tuai 

"■hlnnyihc*^   upt   then  two  other  ooys  ellaihed  up  to  the  third   etepi 

then  the  HtlXtr  ooy  oliabed  up  to  the  fourth  etep  anti   oaae  downf 

then  he  oliabed  up  a^nln  nearly  to  the  top*  wared  hie  azm  to  those 

below*  toaoh««i  ««e  oz   (he  uninsulated  vires  or  a  part  of  the  langi 

or  refleetort  r«c«lTe4  a  ehooJc  and  fell  to  the  ground  t  tea^pora^lly 

ttscoaeolou«»  and  reoelred  the  pemanent  injuries  ooaplalned  of* 

^^Inlntlff  testified  ih  parti 

'*^'o  oliifi^ed   the  pole  th^X  night  i&v  iua»  to  »ee  eha  oould 
go  Ufi  the  highest.     To   flllsfb  it   "f  would   put  ray  nrwsi  nn^  l<?srs  't round 
it  SiAc    *shia»y'   '^*      r^jj  I  re^ich^d  «h<;   'little  &t«ps#'    <m  e<>ch 
side*   I  c«ul<J   step  furtb.<^r  up  on  th«».      t  ©liajb^'d  th®  pol«»  twlee 
that  uight*  '»  *     I  did  nat  «liab  up  oa  a.  tt^^t  ajg  ;:i  ta,ajf^»  but  .lui&t  foy;, 
fun«       *  *     The  seeend  time  up  J  's^ffi»*n««,r  the  light*       hen  I  sot 
there  I  «aa  vaTiac  to  the  'soyit  b«l0'2»  ad«i  accivJeiatiill/  igy  iaaind  itit 
tli«  wire  there  f   *  ♦  and   I  got  Imocked  rJown,  uneorsecloue.       hen  I 
voke  up  I  was  ia  tiie  hofipital*     «  «     i  eaw  boye  placing  arouiitl  the 
pole  at  other  tlaeef  I  hare  s^een  them  cliab  up  part  of  the  way  at 
(iil'f forest  tlm83»     ^  ^     I^  se^m^^d  to  ae  a  lot  of  fun  to  «^e  ^hia  ^?tad 
the  pole  va(>  easgr  for  ae  to  ollab.       *     X  did  not  know  <»nything  about 
electricity  before  -t  ^iot  hui*tf  o*'  tiasit  the  light  or   thaoe  r.'ir^-a  «ere 
dangerous*       hen  I  wae  et  hone  and  ueed   to  fool  around  the  electrie 
lights  and  wires  in  aUc  houas.   ih*^  nev-.w  'hxni'l  aie  ''■  *»     '''ol>>uSj  sfer 
told  at  not  to  ollab  that  polo*     l  saw  other  boys  ollab ing  it  and  I 
thottg^it  :  y»oulfl  ciias   it,   uoe?     *•  *     the  psl^r  la  al^-vut  tv*  ';-i:i;->-   as 
the  other  poles  in  the  neighborhood.     There  w&s  not  anything  about 
t.lia  4>»l3  that   a,3pB-ilS!J   isu  a»j  a»«»r«i.-   f^lian  ait."/  athsr  Itght  pol*:?  ^.n  the 
nelehborhoed*     There  was  nothing  the  matter  with  lt|  iao  i  oliabed  up 
thei-^l   *  ♦   I  aotAl-InU  «»t  'ii.^  d^triger*" 

Pl«.Uitiff*»  vitno**!  PftUl  3op3>e»  *  ps»at'?-r  aec  cSifcoTator 

"by  tr«.4c  tJU'S  rhs  liver's  |tt»t.   ft©ro»«  tb«»  street  fron  Tshere  the  pole 

stood*  testified   that  ho  had  seen  the  pole  standing  there  xor  about 
17  ye«(re|     that  there  are  two  sueh  poles  in  the  oleeic,  but  the 
children  played  around  and  upon  this  partlcul&r  onej  th^t  'on  •ay 
euHraer  night  you  can  always  find  a  bunoh  of  thea  right  wherei"  that 
he  had   "seen  kids  eliablus  the  pole  a  aumbet  of  tiaesl"  that  ©a  the 
«voning  of  the  accident  ho  ans  standing  right,  across  the  street* 


•4  «i  jk^^WJto  tM  ««»  lw«M«MfV         .tf«9r{i^iii  uril  mLi»  no*  Mfv  «*• 
Imi  *i9«  Ml*  kmntt*  mm^  tat  ««c«  olii  V^^^  x*  «»t«  #ita)  Mt 


>i!  J 


•ft. 

asd  *tli«  baya  ^ey«  elialslaij  up  and  dowa  tiia  p^X^}"  than,  finally, 
thiii  ^llttlo  tallQii*  Gllabed  09  &  is^ooni  ti»«  mid  a»  !x«  9»<tt)  sear 
th«  ulrta  "a  spark  ahat  oj/A*  Rod  he  fell  to  th»  gr<»itti(t{  aad  that 
hie  (tlM)  i^ltfiCBd}  rsin*  plalced  Ap  tlm  bo/  iu3<il  aft<n?ar«i;ft  ou(uuO(&tt«i 
%hB  p«lio«  a»biilaj3e«,  T?lildh  or»a«  *-.nd  took  kiia  avniy* 

Thf  3Bttl»  «ontsntioti  of  «?t««neel  l6£-  tio:  cl&y  ijt  ^tofct  th« 
JudfBWBt  In  ftg»lB9t  th«  Inif  nr^  that  the  *ourt  erretf  ixi  rcfuala^ 
to  griiBt  th#  clty'B  adtlcae  fcr  ?.  i!lrPtte<S  Ttr<iict  l»  ite  r&Tor. 
!PJw  argtUMfit  l8  thst  uakJer  the  h^ldlagp,  aud  '^tditlco:  i»  the  o&g» 
»f  gmras  t>  zitj  of  whig  ire ^  3?«  Ul«  3?»  tlit  pole  ijs  v>it«iilda 
©Anaet  Xtigslljf  1»«  o«iBPldcy«d  s»  on  attTetftlTt  ffuisftact*      ?§  Ci>jaii«t 
aigr«9  vltb.  ths  oontestlen  0£   arptntntt     in  th«  B.uy^i^  natp  «h«i^  a 
'boy  a^ottt  al^t  yftirt  aid  «Xls;s^«4  si  iiia!:d£ii]&<it  similar  -p^X^   *n6  »'9t 
bis  d«:iiii  i»««aaa«  a-f  x«<c~ivla^  ast  «l<9«5iri«  -jhen:*  *hil«i  •)»  tft«!  pQl«» 
it  VAS  held  tiwt  tk»  city  w^a  aofc  li%bXt  <sm  %h^  fprouaei  of  staiatalnlng 
an  ftttrtietiT«  nuiaaBCW*  l»«aattce  tli«  «vl^«»««  4l!>ie3u»»«Gi  th^it  wiiA  iMgr 
laad   olin^cd  tits  pole  by  txtraordiia&rr  vffart  for  th«  |tur|»es<^  «if 
winning  r  y»<gey«       Ther«  Xm  »«  »uch  •IcnwBt  cUscloaws   in  th«  ?y?9«rt 
eaetf  ^^hleh  1«  sere  similar  la  its  f^etfe  ta  the  aora  rtroeat  «»*•  ^t 
^olcgek  v»  Pabllg__Sgrrloe  c^^,.  342  111.  4»5»  vh«r«  owr  ^tapxixna  Court 
Hole  that  a  liability  to  plaintiff  oxioto<^  •  and  o»  pages  490  ami  491 
ilifitlneulohed  the  Boxpe  eaee*     In  the  oaoe  of  Fleming  t>  City  »f^ 
adaaaa>  260  111*  App«  496»  505,  decided  by  the  third  dlTielon  of  the 
appellate  00  ^rt  for  this  di«triot  in  liaroh,  1931,  oaid  Bu3n>^,  o&se  also 
WBM  dl«tingiiifthed.         Under  the  facts  dleolosed  in  the  pr «£>Bent  cava 
we  are  af  the  opinion  that  the  queetioas*  whether  the  city  was 
ctgllgestly  aaintalning  an  attr^^etlTO  naisanaa  and  whether  the  Miller 
bay  et  the  tin*  of  the  accident  wae  exerolsinif  such  c«re  ano   osution 
as  le  racittlred  of  ^na  of  his  age,  iatelllgenoa  and  capacity,  were  for 

the  Jury  to  detemlnt  (nis  ''•_Oitz.J»^.J^J^^x  2^'  ^^^*  ^^^*  ^^®*  ^"^^^ 


^4- 


•v^ 


i»iCi    0l:««>;->    hifM    <:v'l:    itil 


Mi  >  b->9 


mi- 


a^tim 


ts<i  itii  I* 


$f>. 


'.i'  ban 


^-  to 


•ft<?A    t«*tf 


"^Otf   ■"■i"*n 


•Bt    •!<• 


^  •^iw   #H">»*t  ♦naW  'adit   fc 
X9^  iMm  09^  ii*9««  ««  te*  «to#«lxi» 


&ttSia»«^ 


•^. u .^•.  _    •--jffsitol 


ISO.  t&SX  •t»«^  •XXt  TAfi  j^^v  9iasxo#«6  (»l  ^ii^  ^iti 


WltUll  Y*  ^bXio  S«nria<  Ce.n  342  HI,  432,  493^8 )|     and  ««  are 
Bot  «Upo8«d  to  dlstttrto  th«  JudgMnt.      So  point  is  acui*  tbi&t 
th«  Tcrdiet  is  exossiiiT** 

Ascordiagl^t  tilt  JuiJgMzit  o/  ths  supsrlor  sotir.  U 

SfflAMd* 

Ktmsr  sntf  SoauiaBt  JJ««  eoaoiir* 


^ 


><fytwtcfli»  «i  ^tft'Yvv  tilt 
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SAT  IK  BOTKD^'SCT, 

App«Xl««i 


Ai>i>XAL  ¥RQM  HtmiCI 

QOXTdt  OP   CJIICaOO# 


riAMiBao  HOTEL  co]fP/jnr» 

""'"Tpixunt.  1       26 6  I. A.  5  96' 

la  a  l»t  ola«0  action  in  aaauwpeil  ■  eon&!e»o«d  ia  tte 
Iteaiolpal  court  on  January  f$   1930 »  there  vat  a  trial  ^9t9X9   a  Juxy 
la  June*  1931  •  result  las  la  a  T«rdiot  finding  tli«  iaeucs  agalaat 
defendant  and  aesessing  plaintiff «8  iasmgif   at  the  sua  of  13500 • 
After  Judgaent  had  ^eea  entered  on  the  verdiot*  defendant  appealed* 

la  plaintiff**  etatmumt  of  elaiia  ahe  arerred  that  defend* 
aat  vaip  and  la  the  ovaer  of  the  yiaalago  Hotel*  loeated  at  5580  'outh 
Lako  Bhore  drlva*  Chi cage t  th«t  on  Hay  1*  1923«  she  rented  of  defend* 
«B%  *oa  a  BMith  to  aonth  rerbal  tenancy*"  apf^rtaont  No*  211  in  the 
hotel  "together  with*  a  aafety  deposit  V«x;  in  defendant's  rault  la 
the  hotel*  at  a  rental  of  $90   a  aonthi  thr't  oho  oecupied  the  apartaeat 
and  used  the  hox  for  seTeral  aonths  prior  to  uepteatbor  25*  192d|  that 
ea  thnt  day  there  were  eontaiaed  in  the  box  ourreaey  to  the  ni&ouat 
of  #540  and  flTO  pleeeo  of  JcseXiqf  (diaaoad  hraceXets  cmd  rlago)  of 
the  Talut  of  $40661  aad  that  Ml  aepteiriber  25*  1928*  ** through  the 
oareleeaaeee  and  nogllgeaee  of  defeadaat  ia  tho  aafelcoeping  of  eaid 
safety  depoeit  hox  *   *  aad  its  failure  to  exerolso  re  eonable  care  and 
oautioa  for  the  enfety  of  plaiatiff*s  property  therein  contaiaefft  jy^ 
that  no  proper  guard  was  aaintaiaod  for  tha  proteetlon  of  said 
property  and  the  doors  of  the  vault  ia  whleh  said  box  wne  eontniasd 
were  peraitted  to  be  aad  the  e^^e  were  open**  ete**  said  ourrenoy 


^i^ximir^ 


,TC,<iifc'iO 


ftT*55£ 


TOC  IXOAa 


tfl'T  ,    /'.V 


r.',?.  'J^J;     -!-■    r-L  ^rsi'T' 


.^ 


•  00fl£ 


.?>       jal«X«  aiil««»wt«  tail  JMlMf9t«i 
MM  lUHf  #Hllim«»i  minA 

;'.imArv  »ti^  te  iivflBra  «tft  dI  ftmi  ««v  <■» 

%6i  til  iXS  •oil  $mmt'i.w^  *tKom»t  lA^^nf  Mtmm  •«  idWM  «  ••"  #■• 

tll(Mtf«i«<|«  Mft  fe«i4»tMt«  vA  i:aif^  iHiJMM  «  Oft  !•  i»jrtt»<x  M  Ic  iX^^od  •tf* 
«4M(I  %99il  «aB  «Ktelv»s  •^  t^iiec  mdium  Xmnf^t  lOt  mmT  <n14  b«ti»  ku 

t«  (asMit  fen  •t«XM««r  feMMifr}  rt^  ««•«!«  •▼!)  biu  OMI  \» 

kJU«  t#  a«it»«<ft^«i  Mtt  «i  ^a«te9Y»b  !•  MBt^lXaM  icui  atMRiatXttM 

blfm  Vt  «0l^t>t«%«  Mi  ft  huUmiaimm  Haw  Hatf^  «»%o<xq  tn  Jj^tt 
^flafl#i»«  ««w  xotf  lUm  A^Uiw  mi  itamr  mC4  to  CTc^ft  mI^  feoa  ttw^^q 


and  jtwtlry  wtr*  th«n  and  ther*  last  to  plaint Iff «  -  *tbt 
haTinff  been  by  persona  unknowa  atolftn  tr<m   s^id  box**  Hhnetorn 
<t«f cndaBt  baoaaa  liable  to  pay  to  plaintiff  th«  aarkot  trIuo  of 
iho  proporty  ao  lost*  whieh  rs^luo  nao  tha  total  mvm   of  ^J550<»  ato* 
It  will  be  not  lead  th^it  «hil«  tho  action  ia  ia  3MSSKBSl%x   i^a  Siat 
ia  IB  tart  for  deiandant*a  raiagad  nagllganoa. 

IM  ibia  aff  idaTit  of  Btrlta*  awarn  to  by  Caarad  Fabar 
(<i*fend«int*a  agent  and  the  Manager  of  tbe  hotel}»  it  ia  alleged  tbat 
plaintiff  did  not  on  May  1»  192g»  or  at  any  otber  tiae*  rent  fr«« 
defendant  a  oAfety  d«poait  box  loos^ted  in  ite  vault}  that  the  ttae 
of  a  box  in  the  vault  was  giTon  to  plaintiff  aa  a  ''gratuity f*"  that 
all  payment  a  of  rentals  were  nade  by  plaintiff  solely  for  the  usa 
and  ooeupatioB  of  said  apnrtaont  oocupled  by  her|  tlmt  defendant 
was  not  earelesa  or  negligent  in  the  eafekeeplag  of  said  box*  and 
th^.t  aay  losa*  vhleh  plaintiff  nay  hare  ttostainod  as  alleged  t  aae 
nat  due  to  any  failure  of  defondant  to  axerelsa  reasonable  eare  for 
tha  safety  of  plaintiff's  property!  thr^t  defendant  '*B»iiDt@ ined  a  duo 
and  proper  ^^uard  for  the  protect imei  of  plaintiff's  propertyi''  that 
any  proporty  elaisied  by  pleintiff  to  hare  been  dtposlted  in  s^  id  box 
"wae  stolen  by  an  armed  band  of  thioToa  or  robbera*  who  oTorpoverod 
aaid  guard  *  *  nivi   other  employees  of  defenda^^t  who  were  engagod  In 
protecting  said  box*  all  without  negligence  or  eareloasness  on 
defendant's  parti**  and  that  the  m&rlcet  value  of  the  property*  alleged 
by  plaintiff  to  have  boon  deposited  in  the  box  at  the  tima*  is  in 
fact  tittoh  lees  than  as  stated  in  plaintiff's  statement  of  claim* 
On  the  trial  plaintiff  teetified  in  her  own  behalf  and 
•Iw  oallod  seroral  witneesoa*  amonsr  tham  J*  j^'reston  Jeffries*  who 
was  assistant  manager  of  the  hotel  when  plaint  lit  rented  the  apartment 
on  ISay  X*  1928*  but  who  neither  during  September*  1928,  nor  thereafter 
was  in  defendant's  employ!  William  Bart*  her  son}  and  •  •  i£yle» 


•i* 


•«»t*«MCV    ".sM  Mm  m^  tnUU  unittmt  mmwq,  vf  "•^  v^^rad 

•»^  «*OMi!»  ^  MM  Xs«o#  •di  tarn  Mttt^  iMtm  %$t^l  ««  i(i^»<i««f  «tf# 

lala  a*^  itflWIIMBil  ^  «^  «ol*«»^'  'li*  «li«^  ^«i(^  Molt««  •<<  XXlv  il 

m^  MM  .mi*  Miiv  ^vm  t«  to  ••■tl  «i  tiiK  •»  «mi  i^^  m»KiAi« 
•««  wS4  iadi  \UL$urv  mil  mi  b^ati^l  x^S  ii«o««»  xHV»m  »  tnmkm'»»k 

tfJf    tlt»    t«t    ^Vlo  (£«it|   Itf   •&4MI  9XW  9SM0mV    !•   aJlHMnCAqi   JU« 

tM(#  *lVi)»qct«  •  *  ttilJti«X((  la  a»i^9J^«xo>  «4lt  TCP)  cnuuni  tvQtW  Mn 

MO  M»aii«»XftiM  %9  imsniXaM  tUMUlv  JXn  tXMf  Mm  ssi«at«««t 
•MUX9  U  imm*4»m  9*\%UmlmUi  mi  b»#4i#«  ««  omII  a««x  ^m  #Mt 

t»W  ^    IMM    1M(    ,#v«C  «»iXXl'    tt*X«M»    ■*l»Ata»l«t    «i    ««V 


«ho  iTRc  dllonfed   to  giTe  ocrialn  t«»8tisiony  over  objection  a*  to  « 

olala«d  utta«e  or  euetoa  Ajung  ovrtitiii  hoioia  in  Chloaffo*     On 

tftfottdant**  b«half  four  of  its  oaiployooat  iMid  «  polio«  Borgeont  in 

CIUmco*  ff^y^*  teetlBOiqr  as  to  o«ourr«neeo  •arXy  in  th«  aornlng  of 

Soptecbor  2S»  192d»   (about  3  o*cloek)  whon  a  baad  of  ^.med  robbor* 

eano  into  the  hotel  building*  prooured  entrnnoe  to  the  raiiltt 

Tiolcmtly  broke  into  coao  of  the  safetj  boxes  (inoluding  plaintiff**) 

by  the  use  of  ohisols  and  other  tools »  and  atole  the  eontento*     On 

the  questions*  whether  defendant  at  tlM  time  and  prior  thereto  failsd 

is  exeroise  ordinarj  or  duo  eare  under  the  airomstaaeest  and  idiethor 

the  priTiXoffO  of  ttslng  the  lisx  tras  given  to  her  an  a  gratuity*  the 

OTldenos  «as  eonflieting*      But*  ixuamuth  as  vre  have  roaehed  the  oon- 

clusiOB  that  the  JudfrnvBi  Mnet  he  TrfeT9<»€i  on  aoootmt  of  errors 

eozaaitted  by  the  trial  court  in  th«  given  and  refused  infftruoticms 

and  ia  the  admission  o.r  certain  tostlacnsy  offered  by  plaintiff »  aad 

OS  the  oause  suy  be  retried*  ^tre  refr&la  from  a  ^et&ili'<d  dlBGus&ion 

of  the  te.itlBKxny*     >  c  nay  sagr*  however*  that  ^he  ea,@e  appears  to  tts 

to  bo  an  exeecd  ingly  olose  one  en  the  question  of  defe»(^ant*s  lliabilitjr 

to  plaintiff  in  way  sua* 

la  sueh  elono  e&sss  it  is  roK^ttired  that   the  instruct  ions 

to  the  jury  should  be  aoourmto*     One  of  the  given  Instruotloas 

offorod  by  pli$.lntiff  is  om  follows  s 

''the  sourt  instruete  you  further  th»t  if  you  believe  froa 
the  evidenoo  ia  this  swtss  tluit  by  the  oxeroise  of  ordlnrtry  eare  on 
the  part  of  defendant  the  burglar/  and  lose  of  plaintiff's  property* 
if  you  believe  froa  the  evidenee  th»t   there  wh«i  &  burglazy  and  that 
as  a  result  thereof  plaintiff  lo<^t  property*  aigjit  have  bo«B  prevented* 
then  said  burglary  is  no  d^fefise  to  plaintiff *»  olaia  in  this  suit* 
l«i.X9ti.-jJ>9!!ftld  f iwl  the  iseyes  in  favor  of  plaintiff*'* 

"^o  are  of  the  opinion  that  the  giving  of  thi&  ixi@i.ruetien* 

which  dlreots  a  verdiot  for  plaintiff*  Is  reversible  error*     it  does 

not  enbraec  all  the  fects  and  eonditifnis  essential  to  su9h  a  verdiot* 

It  aakes  ao  aentimi  of  defendant's  «aat  of  due  oar«  being  the  pro^daato 


gmJfti  kMMii  !•  iH»jMi  •  muiw  (iiti(»*«  5  i»9tf»)  «ftjlfft  «^  tmla»#«iS 

^iiMAY  Mt^  «t  Mfltovtfwi  bmtmmmi  ^-mi^UM^  fitfU  mA$  otf»t  mm 

(••Wl*iif«X«  ««il»XMU>  MMmT  ^MIM^  wii  !•  «>MMl  •#«*  •«•««  xLtWiUlr 

t»>    *%tmiitw  ^A»  «l»i«  *niM  .lUov^  t9fU«  IMS  vJUwIibi  %«  •»«  wit  xtf 

«iCt  ^xtia^tsi  m  *^  T9Hi  9^  r>wti%  nm  x«flf  ^iHt  wfMf  1»  •w>IiT»t«  Mit 

£«A   .  \asmlnft  ffi(iif*t»if  lo  ciehft»>«;&A  »iljt  mi  tea 

an  !•>  ■'(ii  ^jr'r^   ^f*-  .->   »/■■'<   v-a  H.-     •'^fliMittsMI  #111  >i 

aoct^dirriflial  pJli  t«tfi  )M»YJ:tfp«t  ^^   ..    i^e.iti  ^fHlX^i  lloiiai  «^ 

m  %^m9  t^  >^    »«ioi»3K»  mC«  ic<r  d«iU  NiJMi  viiil  al  it9n»blr9  <mU 


ORttae  •t  plaintiff**  el&la«4  #Mnf*t  tmA  It  tfisregar^B  ooapletclr 
%h»  %tt«ation  vh«thttr  or  not  plaintiff  *  a  uso  of  Usk*  &of«ty  box  luul 
%«ini  glTOxi   to  h«r  hs  a  f^Atutty.       Furthoraore*  th«  ub«  of  tho 
words*  tbjtt  the  burglary  and  loao  of  pliiintlff*«  property  "^^^ 
hare  boon  prevcnttdt*   Is  &l«loiktfinff«   m  l^limM  lion  fi  Migts^,^m_ 
y«  Aobor^  19«   IIX«  026 •  551t  it  lo  B«i4i       "It  hmm  always  bo<ni  hold 
tJtat  whoro  %h»  court  dlroeto  a  partioular  yordiot  If  tho  jury  ahould 
find  oortain  faota»  tho  in ist ruction  maist  mliraoo  all  th*  f&eto  aad 
oonditloas  oanontlal  to  «uoh  a  rerdlet*     It  io  not  r»(;tulx'«d  that  oao 
liiBtruetloa  sHall  etato  all  tbo  l«LVt  and   Inetruetioao  nay  auppleaoot 
taoh  othtr  aod  oupply  dofeeta*  but  whoro  an  laatruetioa  directs  a 
▼ordlot  upea  eertala  condttlono  it  suet  state  the  oonditions  correctly** 
(See,  alao,  Pardridge  t«  Cutloy^  16S  111.  804 »  S12|     jj^tloaal  laworting 
Co>  T*  S»  A#  Bojgr  ^'  ,C9>jt  SS4  111*  34«»   S89«) 

AMonff  tho  tnatruotieaa  offered  by  defoadai^  wore  the  two 
followlns,  whloh  the  court  refuaed  to  giro  and  whloh  were  aot  suffioiMtt* 
ly  coTerod  by  other  glTen  iBatruotlonB*  rizt 

*The  jury  are  1»  at  meted  thnt  while  the  law  permits  a 
plaintiff  in  a  ttaaa  to  testify  in  her  otm  bohaXft  nerertheless  tho 
^vaj  have  a  right*  in  weighing  her  crvidenoo  and  detemining  how 
»aoh  oredeaoo  la  to  '•»«}  giT«s  it*  to  i^ike  into  coissidf^ration  the  foot 
tlMit  Oho  ia  the  plaintiff  and  that  aho  la  intereated  in  the  r«;sult 
•f  tho  suit* 

"The  Court  inatrueta  the  Jury  th&t  %hile  they  «^re  ths 
judge  a  of  the  crec'.ilsility  of  thu  vritncBaeBt  they  hare  so  ri^t  to 
disregard  the  teatiiunay  of  an  uninpeaehed  vritneas  sworn  on  behalf  of 
%be  defendant*  eiJBply  bec>:.Qce  such  %dtr>e)S3  ^ne  or  is  an  eisployoe  of 
the  said  dofoaianti  but  it  ia  thcr  c^uty  of  the  jury  tc  r«€&ivo  and 
weigh  the  testieaony  of  tsueh  witness  in  the  li;^t  of  all  the  eridenoo 
the  saae  as  they  would  th@  tegtiaony  of  bx^  other  witness*  and  to 
determirte  tim  ere<;ibility  of  s^uch  es^loyee  Ij  %he  mtme  prinoiploa 
and  teats  by  whieh  they  detersalne  the  erodioiilty  of  any  other  wlt- 
aoaa*** 

Ihider  the  evidenoe  n'id   consider  lag  the  f&et  thf%t  all  of 

defeadaat*s  witnesses*  except  tb<!(  police  sergeant*  wore  its  e»ployoes 
on  reptoiribor  »3*  1928*  or  t^i   th«  tiae  of  the  trial*   we  think  that 

the  court  eomaitto^  reTersible  error  ia  rtrrusing  to  glT«  said 

iaatruotions*     As  to  the  first*  see  the  oasos  of  ^•gj'.  Chio^iO  ■■traftt. 

BaUroad  Coj.  t*  Juoui^rtyy  170  111.  57»»  38St     CMoaj|go .  e t g .  sy «   ^ o * 


•^ 


'^TitAtelV  1*  •••X  Sam  fir/  -'^'^  ■*'•«■»  *wii»  «•! 
ftla^  ttteS*  «^as?XiS  aup^'   #i*       »fcl*«  «ii  **   iXf-ft  ••<*  '^i*  •W  ilHf|ff„.iI 

■Mitiw— I  UaaAtoit    t^XC  ,.l«9  axx  ft»X  jL3iiaigUt3Hlit|'»fMI1  *99tM  ««»&) 

(*«««  •»»«:  .xx«  *»«  jjdiSLAJWfe*  JiA-^J  --r-iSi 


Jk:i..vi.' -lU^i^ftgaifti    <'**^   •'*'-   '•■•■•»•     -'-^   t-j^xipaffy.   >v 


T>  i^turridge*  2X1  111*  •»  13|     vtAJoago  Union  Ix^s-Qticu   v?o>  v 
i;d5   111*  Ajpp«  153 f  160 1      Cfaloaistt   ef «   ^y*    Co«  v«   npttrney^   (!9  III* 
App.  549*  5:>1«     ^'>nd  aa  to  tlx*  a«coii£t   «^««  thu  OftftAs  fif  01a»n  t> 
■Wff^fig  -i.ly  gJ>  ^o>i  1S5  111*     pp.  79 »  78 1  fsJidcJLl  T.  Sttrlin^.  «tf,^ 
yjr>  Co..  15a  111.  A^p*  56,  &a* 

luring  the  trial  plairitlff *b  vltnasa,  '^ •  w«  Sjle*  tva* 
Ottllftci  for  th«  purpOB*  of  eottkblUhlng  a  certnio  oust  on  or  ustigo 
mong  apartMtnt  hotel  koeporo  in  Ciiloafo  IM  the  y«&r  1928.     Ho 
tootlflod  in  ottbatiuioo  th»t  he  «&f^  tke  «iis:g;sr  of  a  Chlego  reotGuruitt 
ihftt  prior  to  f^ng^ging  In  that  employneat  he  h«td  for  15  jronrs  ¥eai 
ia  iko  ''hstel  busittOBs*'  in  Chien^o  mai  eleonkoroi  axid  thst  lAttorly 
he  had  been  nl^ht  attcltot  ia  ooe  apftrtmesit  h;:>tel  as^  fisaistnat  ma&agOT 
ia  other  &pKrtaent  hotels  in  Chicane  (tui»ltt£  then).       he  then  was 
aelcctf  or  direct  exEUointttion  11  he  kne^  wiut  was  ''the  g^eneral  ctti^toa 
mad  aeact**  In  Chicf^go  in  the  year  1928»  **!»  hotels  of  the  ehfor^icter 
and  description  of  tho  JPltualn^o  Hotel  and  othf.>r  hotels  of  t^iiellar 
ehar''Ottfr»  vlth  reepeot  to  the  Yatdts*  wherein  are  oont mined  aafety 
depoeit  boxen »  being  loclce*!  !?,t  nifjhtt*        Jpon  anowerlng:  In  the 
afflraatiye*  he  thon  wnr  asked  •VJhat  w?i«  that  eaet<»a  tm&  nsago?**     Ho 
replie€   thnt  aa  to  "the  propertied  I  ^aa  aaaoelati^  'with*  the  properties 
wndet  SL  Juriodietion*  it  was  the  cuetoa  to  look  th«   isnfe  at  night." 
ITpon  d«fendi^nt*8  laotion  the  satwK&r  imo  etrloken,  hut  ho  ws^e  allowNi 
OTsr  ohjeotlon  to  eseirer  a  eiKll&r  quegitlea  to  the  aeisspt  effeot  aa  to  a 
ftporal  euetoH  without  scsiking  ti.ny  ebot/ing  tlMit  suidi  cu^tt^  ?/a?  coneral 
anOBg  Chieago  aprjrtsent  hotels*      ^nd  nothinf;  was  sai£  about  ouch  hotels 
reopeaing  ouch  safes  or  raults  fiurinfi  the  night  for  th#  ooaTenienoe  of 
tenants  in  sueh  hotels  who  kept  Jevtlrjt  etc.  in  deposit  bostes  la 
eueh  safes  or  raalts.     On  erose-^uasiaatloa  it  olearljr  appeared  that 
the  vitaecs  4id  not  loaoi»  tkat  sueh  cttstaa  as  hs  h«4  teetlfie*  to  was 
a  general  one,  tout  only  that  it  v^e  the  cuetoa  or  msnffo  of  thosr^  tm 


-f- 


.rr:  ca  jaaBBMCLja-s _..  _«j!AS,jL#IMMUitt    !«''**  t^S«Jt  #%%*.  •Ill  9U 

jfmJ^  t*  %^»m  «if#  99^  ^im99—  ^4  m^  m  mk    .Idt  ««M  •«»* 

*4i»  ♦d*  .^^A  ox;  MXaiIiLjJI^ 

Mt«  uoiAi  ««      •{ submit  S)fi-(ai-  «(1  ikX^^ftiOi  ««&  iwUo  «1 

lAtftftVtl  SAW  !«»#)»#»  Ifeu0  4Arf3'  "Sfllvn  .•-..^.., ... 

•AV  9i   b^m^i,:  flri   VA  mUn9  itMrs    »M<i   MSl   ioft    uh  M^attv  ttit 


hetcla  wltli  vhlob  he  bad  to««ii  aasoelat^d*     £#f«adAXit  thereupon 
BOTed  that  th«  vitndsa*  tentin«ii7  ao  to  aueh  gen&rtil  cuatoa  or 
VLamg9  b«  strleken*  but  the  siotloon  vas  denied,     ii*  thlnlc  txutt  the 
court.  erreiS   In  th(«  rvtltsa^t  In  th;Kit  under  th«  ls«tt«ft  framed  the 
teetlnMmy  «a«  Uaproper*  silaleadlng  to  the  Jury  and  prejuuleial  to 
defendant,     (soe,  Turaer  t»  .^yaon^  50  111*  35 t  S6|     CleTelandt  etc. 
y.y>  Co.  T«  Jenktne.  174  lU.  3M»  409-«.) 

Other  ground c  wre  urged  by  {defendant*  r  counsel  for  a 
reTor»«l  of  the  jaci^jstentf  r\z»  (»)  error  in  acinlesion  C/f  pl&intiff** 
ieetlBony  aio  to  tho  narket  ralue  of  her  Jewelry  whloh  ohe  eli^laied  was 
la  her  box  In  t]M»  reult  #t  the  tlmo  of  the  robbery t   (b)  error  Is 
adniosioa  of  the  tectlmmy  of  plttintiff*s  wltnoost  Bart*  a»  to  tho 
oenditioB  of  Ti^rioun  boxeo  in  d«fondftnt*s  raxilt  Just  prior  to  tho 
trial*  whloh  was  sore  than  two  yooro  after  tho  eocurreaoo  of  tho 
robbery t  and  (o)  prsjudloial  rf-a^rko  of  |»lalntiff*8  attorney  during 
hlfl  oloolSH  argunent  to  tho  jiary.     ao,  howev^^rt  d««n  it  unnec&eaarjr 
to  dlaouas  or  deolde  those  ooatentlonB. 

For  the  rcasono  lndio&te4  tho  Jude»ont  of  the  muntctipal 
eourt  is  roTersed  ruac   the  c&uoe  reaiyidt^* 

Xemer  and   'jOanlan»  JJ*«  oon«isr* 


tc  9»i*-f: 


«w> 


9:£i   bfffft 


0^ 


,\alt  fciMft^^mi:: 


«fMr«  *ixi  lAi  tiiHiifiT.  .T  fff^  ^g 


•iweaao  t*&&  «i«iXft««d  iMi  t*«ti»x 


35607 

ATifilft  S«   STAP8» 

»  oerperatioaif 

ApptXlMIt* 


RHBAL  KtCai  HQHICIPAL 


266I.A.  596^ 


Mi*  PH  iiUJWa  JXTBtlCK  aRII>lJrT  BKLIYfKKU  TH2  OPIHIOH  Of  fBi  COURT. 

In  «  4tk  ola&&  tort  i%e%ion  to  x-tcover  di^aiie;«  to  plain- 
tiff U  AtttoKsbUe  c&iued  l»y  a  eoXlleloa  in  ^'inety  l^lfth  street  at 
lt»  iziterfteeti«n  "f^lth  Torr«iie«  fireituet  (1^i«a|to«  &»  t^e  KorniBs  of 
^OTeateer  X»  lt?Sj»  tfeer«  wja©  a  trial  without  m  jarj  In  th.«  smielolpRl 
court  on  Jtay  !<>»  1931 »  r^^ultisc  ixi  a  flni^izig  aii«i  judgiMmt  a^^nst 
dftftKMSant  1»  th©  mm  of  I419«I3«     Tltc  pre«««t  uppeel  folloved* 

Ob  tht  trlel  pl&lntiff  *  a  phjsici&ist  testified  Ib  hie 
&tm  ttehsiltf  ft«(S  Albtrt  Manoh»  tht  «?  river  of  ^«rf«j«fifeHt*B  htt»rj 
truekt  vaj9  eallcO  as  Its  wltBese*     PXaintlff  iiitr<»<Suoe<9[  in  eirideBe*) 
Mil  itesixed  bill  for  r#piiir8  to  hie  eurt  totRliiijS  $4I3*X3>  ?^^hioli 
after  tbo  «s.o«?id«mt  wer»  aadt  by  a  repiitatelis  garfi^e  ©ompaay  oM  whioh 
l&iU  plaiBitff  fRid.     PlalBtiff  slao  tistlflet;  n%  l«n«tJi  ag  to  th» 
6maMg;9e  ^<sg«  to  hia  ear  l»y  the  collision,  aBd  th^t  at  his  rociueot 
Bald  garaice  coajpsay  ho<J  m»dc  the  n^cusstisry  repairs  montio»ed   i»  the 
bill  and  i»  the  ordia-ary  oonrao  of  httsine»s»  which  teotls^ay  vaa 
Bot  dieputed.     3>«feBdRnt»«  witBe«B»     eck»  owoer  of  sn  autonobilo 
repair  ahop*  teat  If  led  aolely  from  mi  oxanlnaticm  of  tho  irarlouo 
lions  of  the  bill  th^t  i»  hl»  opialoB  sobm  of  tho  chArpso  for 
natorlal  and  labor  were  fair  and  reaaonablo  aod  other®  ««r^  aot»  and 
that  tha  bill  Ib  lt«  eBtlrety  wao  *1b  the  aelghborhood  of  25^  t©« 


*         PlaiBwiff's  witness,  3olger,   supervisor  of  a  repair  shop 


fOMC 

$A  tit^titi  fim^.  ■ci«j»J^  r1  «<»Jtein«i>  «  vt   9y8ifA©  9li4d;a&^ii.>  a»llli 
to  sMiia'XMi  vl^  00  «o;|M>iir;  «««««y«  •«M»s^c.  .^»7»i9^£ii  til 

1m  S41  si  XtJii  «  i>R»^#l«  If 

.>  >r    C/t  xxHiqnMi  irtit«»Y(i  «irr    .€X.e2»4  to  «£m  ttdi  ni  ia«ftittl«ib 

llri  at   h:  -.t  M  tV 

ii»tittf  IMA  xiuv***  *!•*■•  •Xtf<i#af9«t  a  is^  #!Mm  )(nr««f  fU9fii99;n  a^^^  ts}?*!* 

tMctMKc  altf  l«  #«it^  ftsji  «wiiiijUo9  9tlt  vt  tarn  mhi  •$  9mt  vaiMuft 

amw  xmmliii9t  4«iifv  ^mmtiXttt  It  m«mi«  Tt«^Vt«  9tiS  nk  bnu  £xid 

tlidoaotfiTA  am  to  ««a»o  «a(»t^  «MMitfl«  s'Jiuimitaa     .k^^tf^at^  loa 

•0oif  --  tti  tnitMoiaMM  »tc  a»it  xXalaa  b^nif^i  t««M(a  «la««v 

r^^  uxo  Mii  ta  awa  aatAl^a  alii  mi  $»4i  IU4  %Ai  Ito  m»*k 

taa  «4<»a  tr^ov  BTo4J>o  &««  aXJteaaaav  jmm  «JUit  a«a«  vMbtC  im  X«Iy*#«« 

•0^  Mb  ta  A*«ifva4iC8lMi  94$  mi*  tnai  ^^%iH»  all  si  III*  •*$  $»iii 

q(uLB  tlBti^r  »  \o  rroBineqx/a   taa^Xofi  ,88903 xw  e'llitfiUAX^     •«»*« 


of  a  C9U««i««  oak  vomptuay,  toetifl«»^   ia  rebuttal  that  aix  of  tho 
ok^rffos  MoatianMl  la  tha  bill  wort  in  1930,   ia  Chlougo*  fair* 
ro«aoB«blo  and  euaiooMxjr  for  royaiva  on  ttea  fartloulMr  tyyc  of  car 
In  ^uootlon* 

As  to  tho  <i«t&Uo  of  tho  ©olii»ion  tlia  following  facta 
nppoar  In  »\fl>stRB0O«     i?lalatlXf »  driylaa;  iiio  oar  woot  in  fSth  atroott 
and  4u»t  eatarinc  tto  intorseotlon  ytith  torxoaoo  aTonuo  (&  north  and 
•oath  atroet)*  eonfteaootl  to  aa)co  a  loft  tarn  to  tho  aoath  in  Torraaot 
arvaaa*  hat,  baoftuao  of  a  ooal  traok  noTiag  eaat  la  9&th  atroott  hm 
■teppoo  hla  oaT»  ho«d«d  aouth«rly  &A  as  stable «  t^  allow  t^  ooal  tmak 
firat  to  paao  him*     lanaod lately  bohiad  hlo  oar  wms  a  lauadr/  track 
irtiioli  had  alao  ooae  to  a  stop*       At  %hf»  tins*  4«foad&at*s  hOATT  truok 
«p.a  aoTia^  woat  oa  the  tt«trth  ald«  of  95tli  stroel  at  a  higki  rata  of 
•p«odt  it  4id  not  ««top  nut  crashed «  hmtd  oa»  u«K&i»»t»   ^h»  roar  oad  of 
the  atsiKitln^  laanti^xy  truok*  rhiok  ia  tuum  vidil^atly  airaok  th«  raar 
and  of  plaint  iff*  n  oasi*,  oi^uoiafi  it  audi  vul;^  to  Jia«>lorvrftra|  and  its 
loft  front  oad  eraii^h«d  into  tho  oido  of  tko  pa«iaiag  eoal  truck*  about 
in  th«  siid<^le»  oconeionitt^  the  doKfiigo  coiai>l«>iiiect  of* 

X^f«adant*a  oowir.el  oontitBg«i  tht^l  tho  fiudiag  aa^  Jud^Cimt 
aro  eontrary  to  the  aeaifAot  ^^oijgM  of  th«  erii.m<t9  <m  tho  tiuoatloa 
tf  tho  aof^ligoneo  of  the  driver  of  <)efo&dt)at*ii  truok.     ^%Bd  it  ia  araiod 
thpt  tho  ftocident  v».n  '^unayoidablt*'*       ^c  eannot  »gfoe  with  tha  ooa- 
tontioa  or  prgaaont.       Tho  s^cctdent   clt?  rly  wao  oauso^  by  tho  negllfonoo 
of  dofoadHBt*o  driror  In  appro^tehing  tho  iatorsootioa  at  a  too  high  rata 
of  apoed  uadrr  the  eirotnttanoes»  and  ia  not  haTing  the  truok  oaidor 
j^opor  ooatrol* 

Couaaol  aloo  oMitonda  that  tha  eourt  orr^  In  allowtac 
plaintiff  to  testify  as  to  a  oortain  atatosMat  ar  doolaration  asi^a 
to  hla  b7  %h9  drirer  of  defendant's  truck  iaoedlately  after  tho 
aeeldffnt*     It  appoaro  that  after  plaintiff  had  alighted  from  his 


Mfc  <t«tt  a)  «iM«rr«  ••«  vir  »»i#o*.»t»„...   ,,.   9B|l-»^B«  is«»i  tea 

■i'^^x*  iMttM  f»Ai  mmUM  *?  ««X8W  ate  •>  *?«»•  \t¥hti^  •«*»  «iri  »«q«««« 

K»i  ••  tfl  «  «A«  a«o  tlA  ^nA«s^t■   U^d«lW«»I      ,aii£l  a«84  t*  $9%l\ 

)«  ii^  jdi   i4«ttU9ia  «a»  l»a»j(l  «^«i|Mr%»  *U«r  «»#?>  lOH  Mib  $1   |te«m» 

9S.i*-i  i^.'i  09l  M  t»  tmiimmmiU  *d$  ^M^ltftAavto*  lU  ««Tltfe  •*l««'te9t«%  ^ 


•tf»  f»U9wuig  %h»  ooiliaUn*  hs  i«mdl«t«Xy  4«Ut«4  with  siiU 
tolTtr*  vlWt  aecordlBs  %•  ylaiatiff**  t««tlaoa/»  ia  «p«akiag  ooa* 
•«raln«  ih«  oau««  of  tli«  a«clti«nt»  statatf  thnt  th*  lirn.k«tt  of  nit 
Inaek  ««r«  "oa  tlk*  bi«i*«       »>«!  if  it  onn  b«  emsidereA  t)ka%  cucii 
tt«t«aeat  or  deel^ ration  of  deftBtftuit**  «ffoat  vas  a  iMro  luurrotiTt 
of  A  pAot  trajitt4icfeioB»  aet  eoastitutiac  a  part  af  tiM  yoa  aoatao»^ 
and  net  ailralacibl«  agaiaet  defeneiaat  (1  Ctraaaloaf  oa  ^Titftaooa  ••«• 
11^1     as^i«JP_X?_:i«lJUU  -^U  Ili*  »18»  »l«l     j;>a«B<aa>o  Jtoaat  ivyo  soyica 
y«  ukioa^o  ^^iiy  a»ai  Cp.j^  ist  iXl#  App»  {k^»  &fte)l     otlXl  no  crrw 
aaa  ooamx&«o4  b^  the  ijtiai  coiuri  b«oaiwa  ao  oi»J«ctie»  to  tlM  tcatimeaFt 
«r  aetioa  to  aitiMt  viaa  aado  toy  daf^adaist  oa  tlw  triaX*     Fartluir- 
tter«»   bho  d«olaratioo  was  aot  caecntlal  to  aaJfeo  out  plalatiff a  oaaa. 
Tiio  otlune  teetisoay  anci   tht  jAgraical  faota  abowed  ccoiolutsiTOly  that 
tha  aaaag«  to  plaintiff**  oar  imm  eaaaad  eololy  }»j  the  nagligeneo 
•f  cl«f«a«)aat*a  driyar  ia  aot  Itariac;  IUb  traok  UB<ltr  propar  coatroI» 

Couaaal  also  oonttsde  tliat  the  eeaxt  errad  ia  ftdalttias 

ia  aTicfanoa  0T«r  objection  tha  reeeiptad  bill  of  tha  garafe  eoaQMuqr* 

Iftitiar  plaiatiff  *8  testimony  no  error  wae  ooaatitte^  i^  th«  eourt  ia 

tMs  ragard*       tbjexe  vaa  aotMas  la  tlui  aTlA«B)M  to  east  suapieion 

an  ilia  traaaaotloa  batvaan  plaintiff  »m&  tlw  i^ara^  oontpaajr*  bM  tha 

rapair«  aaationaa  la  tha  biU  var«  aacassary  baestuaa  of  tha  danaga 

«ane  to  plsiia&ill'a  oar  h/  ths  oolllsiaa*       the  reoaipta^  bill  -mxm 

priam  f»ola  <»Tlti«at>o  af  tha  r«^  sonable  aoet  to  plalatiff  of  tiM 

repairs.      iCloyoe  ▼«  ^OaatJe.  231  111.  ^^pp.  183 #  lti>l|     »yslog  y* 

SatIi040U*  3<^   vll,  a6«,  372>     igjajh  ▼»  Carltaa^     ^49  111.  ^pp.  IS,  !••) 

And  }m<k9T  all  too  aTldttftoa  wa  eaaaot  moy  th»t  tha  finding  of  the  oemrt 

aaa  «>.t  a41  anaaaaiTa* 

JPar  tha  raaaoas  iadieatad  tha  JaA<a«n(t  ef  tha  aKaieipal  court 

shouLia  bti  an<i  ia  uXriraaU*  4JIVZPJtKJ}« 

Xaraar  and  ^^oanlaa*  JJ««  ooaeiora 


9^amAh  vii  t«  •«tf4t«i«<f  t!CMii8s:>««  «t*w  XXltf  %d$  %i  hvmi$nm^  -f. 

»r  imSjn&    iliS  ^ess  •^i^a  *lll  UH  jjjJjm^JL^y  MMlMJiSJ     ««ti«««Y 
(•ei  tfiX  •«««    •Xil  9^     pfulXmaS  .y  UMi^t     iSfg  •tf*!^  tXX^  «&<  ilillffirlliiH 


••Tla««o;!cf  IX«  iz 


3M44 


Appciljuatt 


App«JLl««* 


QOmt  •  COOK  conarTT. 


26  6  i.A.  5  97 

Ml.  ?iTi.::.iD2»a  ju^^txck  qbidlkt  la^Livsiuix^  tek  OJPiirxofi  07  tbe  court* 


«»«  tried  «ltta«tii  «  jury  duiriisf;  o^^pfil*  193^1*  fbut  o««3rt  foitssi  t2i« 

PXaiatlff'ft  <^t9«l9%ratloii  CJmniisted  of  tw«  sp«olal  o<»'afita 
(ua4  tlM  coaaua  eouat»*     la  the  first  spselaX  e<»imt  ahe  aV977$4 
that  I  o»  July  IX  •  19t37»  ^ha  o^rndtt   ^jid  paaaeaaedl  al.n  bonde  of  the 
Talua  of  $!^t000  Mioh*  tJaaretofom  puralfiafsad  fr««t  <d«fta<lant  (« 
dealar  la  att«^  aaourlttas)!  tlmt  in  cmi.ni6f»v>^%i9m  that  ah«  would 
tfalivar  ta  it  tha  bonda  and  purohaaa  other  banda  fron  it  for  the 
aaae  (yaomt*  It  «aa  agreed  thnt  i!af«n<lAnt  ^ihotail  alfttaia  th»  monay 
aa  th«  aix  iMNKia  oad  raiareat  it  ia  other  toaada*  of  like  Talue  aacl 
payia^  6%  interest  par  aaatm  payahla  aeai-anauallyt  suad  deliT'i'r  tl»» 
to  har  withia  a  raaaeaahlo  tiaei  &h«it  ia  aec@r<lanoe  with  the  agreoieat 
aha  tfeliverad  the  boada  oa  saiti  dabe  to  (Sef  end  sunt*  «aii  thereby  it 
beotfM  liahlo  to  £«>liT«r  to  her  other  boa^a  of  the  rnlao  of  I6«000| 
th£t  ahertly  thereafter  defendaat  deliTer^t^   to  her  tj^ee  other  boada 
of  tho  valao  of  tl»000  abOh*  boarisig  duoh  latercat*  eUo*$  thfxi   there* 
after  <ief«ndliiBt  paid  to  hor  i^eiai-azmuaX  iatare&t  at  i^ici  rete  o»  tho 
rea&iaiag  IS»OOC,  uatil  the  eafi  of  Jeaiuary*  1»2S.  but  failed  sad 
refuae^  to  deliTor  to  her  nay  oeada  for  as  id  reaaiaiag  *3t^J00,  or  to 


.♦ 

V  (i  G    *i^*  '^    J  0^         i  *—Umi^.^ 

*#«iwy«  MiK  #Mro«  X«i»8>qr.  ^e^it  *?>ft^  Ki     .availed  if^x**--*''  *ti;t  b«« 

s«C9  net  iit  «oii%  alMietf  fM$9  i»«i*jf»iiiiit  iiMi  aj»««»«  Ml#  Si  tki   t9fll^% 
lNi»  MSUir  MlJtX  l#  «iifta«tf  ^«jf>i>  Bi  >1  tiiBTiil«T  MIA  «ftnNr  xkm  ^m  m 

(OOO.iii  t«  •idUf*'  mU  t«  vitwtf  it«ilti  !•{{  9*  tvrU»b  94  tXiteiX  M»»»tf 
mkact4  t«ilif»  HSBH  'C^^'  *^   fi^Y»TlX»A  lttit««l»b  v^ttjtS'icafS*  ^X#7c 

iVHA  '-9/t..'  itfif  ,e3<?X  4tit»«c;fll  Id  Mit  iwfj  Xl>fl|i  ♦ix 


-8- 

pajr  Mid   sua*  or  (uny  pari  tlwreof  |  bmA  that  defradimt  is  Juetly 
iadttotcd  to  her  la  said  sum  of  $3t000»  together  wl^h  Intercfit 
thoreoa*      ¥h«  seeeadi  vp^oial  count  i»  to  tho  ■«»•  of  foot.    l^«fondl«at 
filed  a  plea  of  the  /general  Issue* 

Qa  the  trial  plalatiff ,  the  ewaer  arte)  Btas^ger  of  a 
restaur aat  hueiaes«  at  Ko*  99S  Belttoat  air«ntte»  Chlo&go*  t testified 
ia  her  ova  hehulf  in  euhstaaee  aa  follows s     Cue     •  ?«  loud  v^a  aa 
ageat  and  bead  aaleaaaa  of  defendant*       Ceesnenolag  la  1921  plaiatlff 
hatf  purohftsed  froa  defendant  nueaerout^  bendo  asd  had  sold  bacle  soaa 
of  thea  to  it.     all  of  th^tse  trautsmetiOBS  had  bo»»  eonduoted  by  ]>ottd 
ia  defendant  *s  behalf  at  her  yegtaurgja^  a»d  she  hmd  eoafldeaoe  la 
hi«*     Oa  Jttljr  11*  ll^a7»  she  there  delivered  to  hia  six  beads*  eaoh 
of   the  Talae  of  #1*000 1  three  secured  by  aortgage  on  the  Burnhaa 
Build iBf;»  --hlcogOf  aad  three  secured  by  aort^gee  on  oth^r  "^utldings* 
They  b«re  interest  at  tkH  per  anauait  payable  aei&i-annually .     The 
agreeaent  vas  timt  JOoud  would  d«liT«r  thsa  to  aefeedi^snti  procure  froa 
It  eiy  other  boBdt>  of  e<iual  value  and  be  ring  a  like  rate  of  iaterest 
and  deliver  thea  to  her  la  exchange  •     Oa  the  day  of  the  tr«to«i«!Ctlon 
he  gave  to  her  a  receipt  for  the  boade  ea  a  priateci   form  usee  by 
defendant   (plalatiff's  Exhibit  1)  dated  '"I/IIA927,''  filled  out  la 
hie  haai)v?riting  and  sig^ned  la  defen<;&nt*B  name  by  **w*  p.  loud** 
Chortly  thereafter  ho  deliverers   to  her  at  the  rertaurant  three  bonds 
of  trtjual  Vi?lue  and  bearing  a  like  rate  of  interest*  ^hichshe  accepted  • 
Although  thereafter  she  purohas^   other  oonde  of  defendant  txad  had 
aithi  it  through  -oud  other  unconnected  business  transf^ctlonst  neither 
ho  nor  defendant  ever  delivere<i   to  her  the  three  remoiaing  bonds*  nor 
did  either  <?ver  pay  to  her  their  value*  ^3,000,  or  ^ny  pprt  thereof. 
She*  hoverer*  received   interest  oa  the  faoo  value  of  the  three  ua- 
delivered  bonds  at  the  rate  of  d>i  p9X  annua  *for  eighteen  aontlw*'    (l«o» 

until  about  January  11*  1921.)  These  Interest  payaeats  were  for 


.s. 


«»»«  ifijiscf  bieo   b.iii  -^^s  *B*v^«t»b  •»«!  ftMr«tf*«0«  tali 


•m 


.■act  "f^* 

•  •...       in 
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tfefendnut'B  cheoka^  delivcretf   to  h^r  by  i^oufit  wliioh  «w«  (^atshed  by 
Iwr*     Ab«ut  *Tli«nk»3lvlnfi  tim,  Waa*"   (!••••  >cfw«  the  int»rcat 
pajrM«nt»  on  the  thre«  undellvsr^i!?  hoads  «•&«•()  K*  L*  ^itrntist  Tle« 
jpreeident  of  defendant  t  ooliet;  upon  h^r  tt   the  ret»ti^ttre»nt  ua^  eatd 
thfkt  defendftBt  declred   *to  Btraif;hteti  out  the  RcLtter  of  the  six 
bendo*  ftad  aucgeotet'  thst  ahc  go  to  (Jefendeaat'B  ChioiMse  cfflc€# 
taking  ^  ith  h«9r  all  of  th«  b«»n^s  i»  h«r  po»oe»ei©n  wfelch  she  had 
parehA«>e<}  frow  riefenfituit.     a  few  days  ther*&ft'>r  ah«  ate  so  and 
•C^in  net  C'tr&uo*  i^fho  exioainec   the  rmfieroufi  bonds  vltlell  the  had 
brought  Tflth  heff.     itirlti£r  the  Interview  h«T  trnnsM  ctlons  sith  Utmd 
vort  dlttoniiaod  and*  OBceralni;  the  three  boMo  tn  ovteisttoiit  ;  trauo 
oaid  he  "waa  go  Irk  to  protect**  h«r  inM  thnt  he  thought  it  vao 
"ttrrlbl^**       /ikottt  tiro  ^eeks  lat«r  she  had  onoth'^r  converwatl^W  with 
Stxauo  la  defendant* a  offiO0»  during  i^ioh  ""Bottd  vats  eftIX«<!  !»**  and 
asked  hy  3traaa  ''if  h»  Had  Meed  un.    bOBda  *  bad  eas^ed   in  the  >)oiidat 
the  13,000,  and  l^oud  said  •y««#'"*     Plaintiff  further  teat  if  led  that 
the  laat  tioo  ehe  anv  I^oud  «n;$  '*in  %h&  ^pria^  of  IdSO**"  vheti  she  talked 
with  hia  reg;3Tding  th«  three  bondsf  that  ivoud  »aid  that  he  *wa«  eorry 
that  ho  did  It  -  sorry  that  h€  dida't  iteake  the  bueljsec*?  etrftightt*  that 
*ht  was  goiii£  to  get  aoney  ?m^^  straighten  it  out«^  and  thnt  "^he  had  take] 
the  tl^ee  boade**  and  **e%(^ed  th4ai  in  for  noaey  by  str%ae«* 

I^ef endamt * e  theory  of  defenee  on  the  trial  in  oubetance 
«ae»  net  th^t  it  h&d  gives  back  to  pl(»lntiff  other  bonds  in  place 
of  the  aix  aimed  and  delirered  by  her  to  t'oad  for  the  parpoeee  stated 
in  July*  1$27»  but  thst,  &e  to  the  l^hreo  boade  not  s:iT«m  baekt   there 
had  been  a  settleaeat  ae  to  their  face  raluot  ;3t000»  by  Tlrtae  of 
other  transactions  between  the  paxtiee*     On  the  trial  defendant** 
attorney  admitted  that  defendant  **get  the  six  one  thoas^na  dollar 

bonds**  whioh  plaintiff  had  glrea  to  J^oud*  and  it  was  not  disputed 


-«• 


*et*Mlcti  orfi  tio^a^i  ••••*)   ".^^^X  ♦i«i4  jmtn^wtm^^  tif«A    ♦•M 

imm  ""tti  't^XlM  fi«aF  {mmS^  ifoirHsf  ^eHuJi  «aoilte  ti'in»im^'%^k  tU  UNMH 
".avct^r  t«(  '(<t»«r8(  «»t  at  amis  Htbt^"  km  *Mlmm^  t»i2ll  9d$ 


that  plaintiff  had  rto«iT«d  h&ek  frw  <!«f«ndaiit  through  2;oud  thr«« 
«iit  thttttsMBd  dollar  boads.   X)efendaiit*«  oeunael  atato  in  thoir 
priatad  hriaf  ho  re  filed  thnt  the  iaauo  ma  and  io  **«h&t  oocurrod 
with  the  proooeda  of  the  other  throe  boado***  ao  we  regard  Itf 
defendant 'o  defenao  aaouated  to  that  of  mOBSk  ©^  ^^h  prooeeda  to 
plaintiff.   It  ia  ifoll  eettled  th^it  the  hurdea  of  oatabllahlag  euoh 
a  dofeaao  ia  upon  the  party  aakia^  it*  (48  Corpua  Juriag  p«  6t0» 
••«•  1T6I  gf  3*  ^rl|tgfg..CfijLJLa...q$oafyji  214  HI,  580^  526f  owglaa  ▼. 
i>feiffor|i  46  id*  102^  106*)  I>efoadaBt*a  only  witneca  to  eatabllah 
thio  defenao  eaa  Ts   C*  Braoutigaa*  ita  aocountant  and  aaaiataat 
treaaurer«  oad  ia  charge  of  ita  r&oorda*  paperst  oto*  He  identified 
a  aaaa  tf  written  iaetnmentat  reoorda*  bond  salea*  tioketa»  etc* 
in  peaaoaaioa  of  defendant*  iaoludin^  a  few  of  ito  eheoka  payable  to 
plaintiff  #  which  it  appearei^  ahe  had  e&shod*  and  oertaia  ooniea  of 
BOteot  the  originalo  of  whidi  wore  olaiatod  to  have  been  algaed  by 
her*  Xho  witaeae  apparently  did  not  Imow  maythiag  about  iheao  reeordot 
ote*  except  that  they  wore  a  part  of  defoadaat*a  reeorcia  aad   f ileal 
Bor  did  he  Icnow  th<%t  plaiatiff  had  in  faot  orer  signed  any  notoa 
payable  to  defendant*    The  coart  allowed  phatoatatie  oopiea  of  all 
of  the  in&tnweata  to  be  latrodaoed  in  eTld^aeo*   l^elianoe  ia  plaoed 
on  a  oertaia  undated  paper*  i^efendaatU  exhibit  21*  being  a  elaiaod 
statcaont  of  account  with  plaintiff*  ahowiag  a  debit  itea  aa  agaiaat 
gofoadaat  of  13141*24  and  Interest  of  $3*05 »  oaklag  a  total  of 
#3144*89*  and  three  oredit  ite«s  aggreg&tiag  the  sane  total*  rix*  a 
credit  "B*  Boo*"  of  |2237«&C*  a  oredit  of  "o^vsh*  paid  to  plaiatiff 
$a81«ao*  and  a  oredit  by  cheoka  to^alaneo*  account*  of  #84*99* 
la  addition  to  thio  paper  there  woo  lntrodaoe<^  in  evldeaoe  defendant *e 
paid  oheok  for  $34*99*  dated  July  IS*  1927*  payable  to  plaintiff  •• 
order  and  eadorted  by  her*  It  is  to  be  noticed  th&t  thie  d»to  ia 
about  a  year  and  a  half  prior  to  January*  1929,  during  all  of  whioh 


tXJuMgmt  !*•*  •^**  •^•^  *^'^  JJBfeaa^'■^  »x.>iL%-^\1tlifcf^.jriLj^    «*^^  •♦•• 

Jli  kA«lft«  flMtf  «TJt|l  •^    U4»ttfX»    «V9->''  lift  If  i«    )C   4JUl«ifti%«  #t£^    ««•*«« 

%»*'U\  Mw  »fts»o*'K  •*l««An»lbi&  )•  itiVfi  M  n»w  >(itfd  i<wtd  $q»9M»  ••#• 

JNMU«Xf>  A  )|Bi»#  «i8  mritfKft  »*n>i»ilMK  «iaii«  fciiitwi  taimt-  iil» 
iMolj^  Kii  a»ll  #!<»>  #  BittMUlt  «lii«fft#^  Hthr  <—tt8.f>  t«  tiniMiiiil 

ji  «atv  tXaafttf  «««•  wit  yUliipiTHiB  iMitl  lltmim  «««ii4  k«a  «9t»*Mel 

»*tmni<1»4  •m»Mt»  m  kmuh&xHit  turn  •'smU  iwia^  aitfi  oj  wlili^i^  St 

»*ttll«»«X«  •«  «JCfft9YM[  «T<BtX  t^X  tXirV  tH>#«»  «Ot«Mlt  Tot  tf«»itt>  &!«« 

•i  •!«&  aMi  lAili  ji»»lJ«Hi  •«  94  ml  $1     .YMt  ^  inwiw  iM  t»*i« 
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iaterTffolBc  tiJM*  according  to  plaintiff  *  a  uadiaputed  t««tiaenyf 
•iMreotiTod  defendant**  interest  oh«ck«  of  490»  being  eemi •annual 
intereat  for  thm  three  bonds  in  queation*       Plaintiff  admitted  haTing 
reoeired  and  o&ahed  the  oheck  for  ;^84«99t  but  at&ted  th^xt  it  vaa  for 
eertain  Intoreai  or  a  dividend  due  to  her*     Qu  the  photoatatie  oojigr 
•f  it  nothing  appeara  that  would  indieate  th&t  it  waa  formavfled  to 
hor  in  aettlement  of  amjr  balanoo  of  amy  aeoount*     A«  to  the  oaak 
itea  of  #S21«A0t  Brauotigan  testified  that  defendant  "had  no  receipt* 
ttvm  plaintiff  for  the  aiaount*  and  that  ho  did  not  know  whether  loud 
or  ajqrone  elee  hai  paid  said  anount  to  hor.     Plaintiff  denied  reeeiving 
said  avoa  in  oaah*     Other  defendants  exhibits  relate  to  tv^o  tranaao« 
tioast  had  sBlISOL  to  the  tins  plaint  if/  delirered   the  aix  bonds  to 
I'Ottd  in  July*  IdS?*  Tis«   (l)  a  sale  to  plaintiff  on  June  30,  1925» 
Of  certain  bonds*  secured  by  Mortgage  on  the  Hearst^Brisbane  Building 
ami  oBothor  building*  •  the  sale  prioe,   including  accrued  intereat» 
being  #10,037*54  and  (2)  a  aale  to  plaintiff  on  July  15«  1926,  of 
oertain  other  bonds*  aeoured  by  awrtgago  on  the  Chiongo  Guilder's 
Building*  •  the  sale  prio«»  including  aacrucd  int«r*at,  boing 
tS013*33»       Other  e:)diiblt8  {Airport  to  be  eopies  of  notes  laade  by 
plaintiff  payable  to  defendant  for  te^ajro  due  fro«  tiaw  to  time  on 
oertain  tranoaotlons* 

lefeadant  did  not  call  M«  I.*   Straus  as  a  vitnoas  and 
no  roaaoa  for  not  oalliBg  hl«  was  shown*     Ifor  did  It  product;  i^oud 
as  a  witneasi  nor  does  it  appear  that  it  8»de  any  i.tte«ipts  to  do 
so*  or  thp-t  he  oould  net  be  found*    3ra«tttigan  test  if  i*^  that  i^«tid 
was  *not  now*  in  defendant's  oa^loy  (\n6   that  he  did  not  know  hio 
yrea«it  whoreabouta*       as  it  appears  that  all  business  transact  loaa 
for  a  nuEber  of  ycaitj  between  the  parties,  as  «ell  as  the  particular 
tranaaction  involring  the  three  bonda*  were  conducted   aolsly  by 
I>o«i3  aa  defendant* a  Ruthoxiaed  agent*  the  failure  of  defendjoit  to 


.^li^mmmkimnS  b^HtamMi^asi  »'migijU«    "  '    -.^r  -  vo     •      ^^■..  ^'-^  ■  J  :a 

SoifMl  Jtofti«lte  >tiJ«i*n       «A0!7f«L'^  ■!  «kWKf  .^ijvi^r  tan  xAt  tafttfttlik 
w)  anvil  lAiit  fr«»2^4*  ;»i/'i  «^«^d«  irot  ibNcto  Mf#  l»%lis^ii»  Muft  Mvivitl' 

intklicjye  «iuKaJhc««#a«»«S  MfJ  ^-        'm1'-..'m-«  eg  rvvru-^'^i  .ntmef^  ati^lxiii  t* 
•  tafffal^ltl  Wiitt»«Jt  9Sltar29i^  .-..  ,  .itldlltftf  iMItiWi'iMi 

o«  aaill  0^  MUA  atoict  fMHft  arfMKM  f«1;  9af?bfi«tat>  ol  «JEtfat«t  ^y^ttatMtf 

6«Lji>  o«aa*tw  I!  ««  a«&«#e  *;!  .M  XJ;»»  #•«  tiij  *».rbi8«^»'l 
tewa  aoirft*^  $t  Ub  «»»     ^fOMtfa  »j»!tr  jtta  3KiiX-^s&  Jan  tet  4mmi««i  is 

tm^'-  iMfill  »i>illl8*l  n^ailJifMitC    iittrttl  etf  l««  Mi^oa  arf  #v«ill  <i»  «^ 

•M  wwBC  leu  hth  air  ^«<t«  k«iii  xoX(|)&»  •♦liw*fcK»^*  m  *'w#n  loa*  eify 

•mlfmimt^  •••lUaiftf  iln  ImiH  •««»««»  II  •i^         nfritfunMu  laaaavf 

Y«Xa»llM#4t  •di  aja  XXaw  «i  «tt«ll««iiq[  ai£l  naawtvt  rsAiat  ^«  toifaifN  «  y^ 
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pro^uee  X^oufi  ae  «  «itii«»««  or  %o  account  for  hie  a\>i3«nc«»  le«dft 

to  the  prfrf)iHQ>tlen  or  lofermoe  thnt  hla  tostlsoayt  If  giTen* 

vould  »ot  baT«  aided  dcfendottt  la  its  i^iofonoo*     (Chloaf?Off  oto.  iU  Co« 

T»  Ifw«XX,>  113  HI.  App*  2«S,  268|     <^arth  t>  Loeoonotoia  &    opfft  fil» 

Ul«  22a»  2261     Piayl  t«  grond  Trunk  eto«  ijr«  Co»>  341  lll»  320,   aa?.) 

In  rahuttal  plaintiff  Introdueotf  in  erldenee  two  othor 
oxhltolto  (?ltf*8  Kx«  £  and  3)  of  jrhloh  photostatio  oopios  aro  la 
the  prtotat  tranoorlpt*       Quo  is  d«f«Qdant*o  original  salo  a«aoraaA«i 
of  the  Hoarsi*Brl«hsao  and  othtr  bonde,  dated  ifvai9  SO,  X9&9t  aad 
dcXlTerod  to  her  hy  Boud  at  the  tliM*     Tht  IsetruBoat  is  ooYerrod  with 
Tiriouo  ilgwroM  auuSe  Vy  JDe4d»  shoving  pv^enio  is  c&tUx  to  hla,  for 
dofoadftat,  fren  tin*  to  tiaw  aueuSo  hy  hor»     fhe  laot  oa-ah  pa^voat  aadt 
hy  her  is  $1,000,  on  Jono  3«,  1S26»  .^t  whloh  tiao  Doiid  TrrotG  t&t  tho 
hottom  "Faid  €/2i/S€$  w*  p.  ^Doud.*       Plaintiff**  eid^hlt  3  is  defoad- 
&nt*o  original  &&le  BUHsorandua,  date<J  <Jttly  13,  192£«  of  th«  Chio^^^o 
Builder's  Building  bonds*     The  instrunent  is  coTored  fr'ith  siall&r 
figures  a&de  Igr  X^ou^  fend  disclosos  th».t  the  last  caajh  payaent  to  hia, 
for  defoi^&at,  was  for  the  haloace  dtte  of  iQ4,6*26$  and  aade  on  July 
14,  1927 1  and  ucrose  the  faoe  of  the  inutrtjmont  are  the  wsards  "fteld, 
f.*  V*  ntrauB  t  Co«,  hy  v/,  p»  X^ud***       This  final  paym^t  for  %h«r&o 
parti ouliir  bonds  ^us  aade  three  day@  after  loud  rroeirod  the  bonds  in- 
Yolired  in  the  present  suit*     Hjamtiff  further  teetified  that  in  all 
sho  hud  p«r(^i&Ged  of  defendant,  through  I^ud,  from  time  to  time,  aboat 
150,000  worth  of  bon<^s»t  that  sho  novor  gave  any  checks  for  th^  bonds 
jmrohassd,  hut  al^rays  paid  for  th«a  in  S^dk  installsHists  glTen  Iroai 
tiae  to  tiat  to  x-^uci,  at  her  restaurant |  that  she  rtcrer  received  aiQr 
beads  until  th^  were  fully  |»iid  fori  anc  thmt  she  noTor  was  in  defend* 
aBt*B  oft  ice  until  she  there  had  h«~:i   first  oonTersatioa  with  M«  L* 
Straus  shortly  after  ihanhsgiTing  i>ay  ia  1928* 


•^•> 


i^'  JuV^r  rl^'   ^'?>-^»  ^*'-»*^'   i^ftl.te   tT  J.£AtI:x      l«*   fttt   «Mt 
9tli»fr^V9    If  I    1»&Ui^ttKM    )tiJ(ljt«i«    X04#W9«    ttl 

•nk  mh(m4  tdt  hvrkinnn  hit^S.  ««#!«  m%sii}  mmvii  •dim.  «j^»  a&aet«t  ti^tMi-j^^uit^t^ 
•J  .K  it#iilr  flBl(»j««T«TM*i>  ntn   r»rf  tai^  tttiCt  Mitt  liitur  9%irt9  a'^fta 
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?latntiff««  eoua««l  eoatendv  tliat  the  eeurt  •rre<i  la 

dnteriac  the  JudsMnt  Against  plaint  If?  1i«e«tiMe  defendant  failed  to 

aaintslD   t^e  burd«»  of  eetitbllthlBg  Its  affimatlTe  defeoee  of  p*x» 

»eai  aad  because  the  ««art*8  finding  In  defendant* e  faTor  Is  ai^Alnat 

%h»  nmnlfeet  weight  of  tiut  erldenoo*       And  cowneel  states  In  hlo 

*rl«f  tkat  the  elear  Inference  to  be  dravrn  tram  all  the  evldenee  1« 

that  J^ouft   (defendant *c  agent)   eonyerteo   to  hie  own  use  conelt^erabXo 

of  the  caeh  »o»«y  th^^.t  he  ree«lTed  frmk  tl»e  to  tine  fr<»  plaint  If  f| 

that  at  tines  he  would  tnm  ever  to  defendant  all  of  the  oash  re- 

celTedf  that  at  other  timBts  hn  woul<J  only  turn  orer  a  pnxt  of  Itt 

retalBlnf  for  hie  own  use  the  other  parti  that  at  other  tiates  ho 

would  r»tpln  the  full  anennt  of  the  ea«h  received |  tmd  th^t  at  still 

other  times  *  In  the  endesTor  to  eorer  partioular  ohortgagesi  ht 

would   turn  OTor  to  defendant  nore  e;'6h  than  he  at  the  p;«rtleular 

tlso  reo«»lTed  froi  plaintiff*        fter  a  oartful  oons  I  deration  of  all 

the  evldenoe  we  agrto  with  oounsel*s  oontentlon  and   etateaentsr  «ad 

nre  of  the  opinion  that  the  Judpiont  appealed  from  should  he  reTersed 

and   that  Jud^wnt  should  be  eoterei!!  here  agalnut  d<?fondant  for  $JV»0(>Ot 

together  with  Interest  en  eald  sum  at   the  rata  of  5  per  eent  per  annifli 

frffiB  January  31 »  1929 •       Accordingly t  the  Jud^snt  agalnet  plaintiff 

la  reversed  and  Jucignent  will  be  entered  horot  with  findings  of  facts* 

against  defendant*     •     •  atraua  ft  Conpany*  for  'v3>000*  together  witk 

Interest  thereon     fro»  January  31*  1929*  at  «ai<l  rate,  whleh  anount 

of  Interest  the  olerk  will  ooi^puto* 

vsfgmm  WITH  TistimiB  of  7a era,  ash 
swcxsat  asHS  j^hw^  ix-:w:'ni.:^^  ron 
l3»ooo  AKD  SUCH  mmmtst* 

Kormur  and  Seanlan*  JJ*t  ooamora 


«»  ^      *5<>, 


^jj  .>,  .;i  ^.'^^ji  9fmad*d     *Mtft/Tf."    *««t«J5»  *r  « 

...■.'t^bcv.'.    v»sfj  -^.0   jffrAl'JV  Its'? >,*!»«  Mft 

»^  •««i^    ^^6  ^<   *»«  <W»  «*<   TO^   vUttt«4W 

tixXiraiJt-i  q  »jn,.l  ;$•:£  a<l  ft»i5  Aioo  ^tom  Jnnilmst'j'fe  e#  *k«y«  inui#   tJUlOt 

t     V  t<s.#  19^  4ac«tMn'^9<>  i«cii»»4-  "f^^jTfnt  9«r  htu^eit  $ts»m^b&\,  f^A$  tea 

MWrtu  t»t  *«"">  "*«   "   ^©  o-  -^^  •■-  #»!r!!«r9;J«t  d^r  -a** 

lUlw  tMU«ao#  «ooo,e:;  <c&:   .  itfs»^n»t9h  inmU^ 


^Birtiatr-   rfftMw   .^j.v.       i     .  ,_     t» ^»«W^  ^»1C'i    f»l»TMf4    i«<%Tn#al 


'SW    TMR«1 


-«. 


«•  fl»d  as  f*«t«  tn  this  oftM  ilMtt  on  Jtdy  XI »  192^, 
plaintiff  d«liT«r«d  to  e«ten&nM»  &•  %•  Qtrwam  I   Con^any*  »ix 
^ontfa  ef  th9  T«tlue  «f  $ltOOO  f^aeh*  for  mmhamgfs  for  olx  othoy 
l»oi|4o  of  eqiua  Yrelue  to  l>o  (Sellrerotf  to  hen  tla^it  oliortly  theroafter 
•ko  r&c«lT«d  from  defeiMiaRt  (lAd  tcc«pte^   throe  euoh  l^ondof  that 
tfefeadajit  <lld  not  deliirer  to  li«r  th®  r«mainl«Ms^  three  nueh  bondst 
%iit  for  e  tlMi  B,nd  until  Ji^uriry  31»  19a9«  paitf  to  box*  ooni<* 
annual  iatereot  «n  tlio  «a»e»  ulsea  fa;r»ont  of  interest  oe^aoil| 
that  defendant*  aItho«tgh  often  reqaeated*  ii«.«s  aover  delivered  to 
her  oaid  tliroe  r^mainia^  ^onde*  or  jmid  to  her  tli«  value  thereof  # 
$ai><H}0|  and  th.%t  defendant  to  ^ut«tlj  indebted  to  plt^intlff  in  tJtMi 
o«M  of  $S*000|  togethev  with  inter&ot  at  the  rstte  of  0  ]^r  oe»l 
per  annvn  fre»  Jifmui^ry  31 »  1939 • 


•e- 


tfaiQ'i  fix  %X«^  40  ^Jtf<^  '^9stn  t'ULi  ni  t^9^1  »«  tmlt  •' 
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C«tt9X&lA«aifc  and    ^pp«}LL««t 

2^f«i3dnata« 


ApycUaBt* 
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Xlii»  i»  aa  ftpi>«&l  lnjr  ftemard  C*  iifilt«r  frcMi  aa  lnt«r* 
loetttoxy  9T€LeT  of  th«  BU|»eTior  eetiri  9f  Cook  eotmtyt  «iit«r«d 
8«veai»«7  28«  1931»  appoint  lag  a  r^eelTe^r  of  ««3rtaiB  iaproTeiS 
jBtmdm^n  la  Chlo^ito  la  j&  foreeXesure  proc«e^lj^»  ewM«ae«d  oa 
liGT«ai»«r  XS>$  193X»  1>y  th«  Unioa  Baalt  of  :'Moi?.^t  as  tra«ioo« 

la  the  order*  n£%tr  r«citlag  tlmi  %1e^  eauise  mm»  on  to 
bf  hoarid  oa  e««iplAianat*o  aotloa  for  %lm  &ppolataeat  of  a  r«e<?lT«r 
aad  tlie^t  It  appoAr«d   to  the  eourt   th^it  m^i&  MaXter  ha«$  daXjr  1i««i 
notified  of   the  aotion  aad  th^it  the  court  had  rtad  the  itaorn  blXX 
of  ooaipXaiat*  It  ie  ord«re4  (X)   thmt  Btm&iei  U»  Qoo^&poo^  ho  aatf 
to  horehy  appolatod  recelTor  of  tho  prtisaiooot  and  th^^t  ho  flXo  a 
hoad  .^s  ouoh  la  the  soa  of  $6 90001   (2)  that  eoapX  lB%at  flXo  a  hon<l 
ia  the  tnm  of  |300|   (3)  th^^t   the  receiTor  he  riathorlse^^  to  take 
iane(*lMt«  j^onoosloa  of  tho  promises  aad  of  th«  buiXdiago  thereon* 
"together  with  aXl  reate*   ioeaes  and  profits*  with  aXi  th9  rights* 
powers  aad  duties  of  a  receiver  ia  chaaoery*"  eto«|  and   (4)  that  aXI 
tensato  aad  ooeupaato  of  the  buiXdiag  at  torn  to  such  n^celTer  aad 
p«|r  yeat  to  hla*     Xo  fiadiago  of  f^ot  are  eontftiaed   in  the  ord«r« 
aad  fron  it  JS&Xter  daXy  took  aa  appoaX  hy  fiXiag  with  the  oXerfc  of 


V"^ 


{ 


iL  om--'^- 


Tea  .A.i8ag 


oseec 


•  ir 


^^■■;7..i-,. 


..  ,^.  i    ■.:■  ,r^  r'^«^A  1W 


•  tSKli^if 


•  TsWyw   rtft. 


r^«jV4U       ip^ 


•^     •  —  .. ... ,    .  ,^ ».,.  ,  -...-..^ 

•  •Xil  Ml  ImI«  tea  99—iM»^  •di  f  xvtl^m  kw4Mw9m  tiinnMl  mi 
ftovtf  «  tilt  Hbtmi»iivmt9  iMtt  (a)  iaud««^  !•  an  MM  «l  ittmm  »«  iawT 

•flMtsii^  o^bltorf  «<«  !•  tan  aMlii«9t  mU  to  f*fttfia«^«<M(  mitLlimmi 

Um  iMii  (^)  bttm  )*•#•  *<\miiltt  ml  %9ri—wx  m  \u  •^Umh  taut  «i«w«« 
MU  «»viftoei  tf»«i  •»  ira9J#ii  ^itibtlm*  9di  U  aMwpit**  ft«a  ataaMt 

lo  t%*£x>  9A4  miw  sBiXit  x«f  XiANi^a  M  tfMt  vHrft  t*«XaM  •!  vavt  ta« 


IhM  nuperioT  oourt  a  bond »  ^^pprored  by  s&ld  oltrka  on  JDecttatoer  X6t 

X23 
1931  f  as  jiroTlded  toy  B««tloivdo'  ^b«  Practice  Aoif  ««d  th«  tmaocriyt 

9t  the  reoord  w^s  htr«  filed  on  Jamutry  26*  1932*  within  apt  tlao* 

tho  trfeHQcrlpt  does  not  dlacloott  bowertr*  that  eonplalnsunt  had 

filod  In  tht  superior  eotirt  a  ooB^lainaBt's  "btmi  in  the  mvm  of  #300,^ 

or  thAt  the  reoelTox  had  filod  a  receiver* o  bond  in  the  oiai  of  HtOm, 

or  thRt  ho  had  takoa  pooeoooioB  of  tho  prettioos* 

la  the  hill»  owern  to  hy  an  o«;ont  of  eoaplaiaMit*  it 

lo  alleged  that  on  JioTeabor  19*  19S8»  Max  Halter  and  Faanle*  hlo 

wife*  exeottted  and  dellYored  9?  bonds*  •  30  helag  for  $l'>o  eaeh* 

38  for  #1100  oaoht  and  29  for  $ltOOO  eaoh»  pajablo  at  differeat 

tiaoo  (ooao  S  /ears  after  date  and  others  at  prior  tijses)  ^Ith  6 

per  oeat  interest  hefere  naturity  and  7  pt:r  oent  thereafter  |  that 

to  secure  the  bonces  they  eoarey^d  and  movtf^am^A  the  prenioos  hjr 

their  trust  deee   ( record ed  Deeenher  6»  1928)   to  oonpl&iiMAt  as 

trustee*  ''together  tflth  all  the  rents*  iseues  and  profits  that  logr 

hereafter  accrue  frcoi  the  pre«isest*  &  eoP7  <»f  which  trust  deed   io 

attached  to  the  bill  9M  aade  a  pert  thtreefi  thi^t  six  of  the  toads 

wok«  paid  at  aatttrity  and  cancelled  i  that  the  interest  c^^mtt 

att&ohed  to  bonds  auiAerftd  7  to  87 »  erideaolag  i^emi •annual  install* 

ttonts  of  interest  falliag  due  oa  May  19*  1931*  la  the  sua  of  11410* 

were  not  then  paid*  hut  that  the  suoi  of  leOw  hr^o  since  been  paid  cm 

said  interest!  the^t  bonds  nua^ered  7  to  9  in  the  principal  sun  of 

1800  eaoh*  falliag  due  on  May  19*  1931*  were  not  paid|  and  that  the 

defaults  in  the  pisymonts  of  said  principal  and  interest  hare  ooB- 

tiaueo  for  sore  thaa  20  dayo* 

Ces^lftinnnt  further  iaiese^  thnt  the  trust  deeH  preridea 

in  part*  la  orbs  the  dc'faalt  in  poysBont  of  principal  or  interest 

•f  ©Rid  bends  eoatlaues  for  ao  Am;y99  **»*  **  *^  optioa    of  tho 

holder  of  say  WBqfs^i^  ooads  the  entire  priaeii)al  sua*  togettter  with 


.••«i«*«a  «iit  to  «»!««•«•««  mjiUts  tetf  fttf  «Mfl  «• 
M  iMmiirijiix  ♦#  (ftiSftX  «»  t»^»ii^x  fr»ftiNw»««}  !»»•*  laurel'  •riviCt 

•«»«»••    t9«^9#]f^    9if«    #4^ltt   ift«£X»»»K   lite   1|#Hfi7ia0    92    ''1^    %X9W 

•  cx^Xt  \m  mm  mM  «i  aMI  «tX  v«i  mi  «tfft  iM*XX4r%  »ft«t«ivi  %•  «#■•« 

Oft  U4«  «tt«tf  «Mit«  (Ml  001^  It  MM  «tfl   tfAlCI   JWr  «»#«<  «M#   »«ct  MMT 

«li   «Ml#  «M^  |U«f  ilMI  •«•»  vXfitX  <«X  V»a  M»  Mi^  ^ittUXnl  «ll04r»  CKMH 
HM*  4lii|I4MMMN»il  te«  i«iAoKi««  Mmi  W  OMigyiy  mU  mi  maistMA 

a»i^r»'S4  ^990  $mfft9  wAt  $iaii  :ms»xx*  vMOhMt  #«MMai||H»d 

^B«^^  Uml4M«««  )«  ttimaiWL  «i  #XiMl»»  «i{#  ««B*  «l  flvi^  al 

ad^   i       aol#i^  «U  /A  l^idl  tniii  Qt  Vtt  ««MU#a»«  iMMtf  kl««  %• 

tUHn  -ipaim-axfj  %mtm  XA^ion/ieq  »^l<ai  tM  mbtMl  klmgrn  ^u  te  ttltlatf 


-»- 

lBttr««t*  shall  at  enoe  ajnd  vttheut  B<»ti««  1m««u  Cwb   aad  payable | 
and  that  the  tru0t««>  la  lieu  of  or  In  addltl«i  to  the  right  of 
•ntry  glT0»  hint  Mgr«  and  upon  the  written  rtiiiMet  of  the  holder  of 
any  one  or  nert  of  the  outntandlag  hondn  and  Vf^n  h«lag  Indemlfled 
lui  Its  ■  tlaf!«etloo»  B}Mtll»  In  c&ao  of  oaeh  default #  eau^te  the  trust 
itttf  to  >e  forc^tflooed  end  t]a«  aorteaged  property  neld* 

Cottplnlnant  further  alleged  thrit  by  reaMS  of  aaid  de» 
fatatn*  and  eonplalnaat  ktaTlng  reoelTOd  the  written  reqneet  of  the 
holder  of  sooui  of  the  outstsndins  honde^  It  hao  elected  to  far^eloM 
the  lion  of  (he  trust  deed  for  the  nae  and  benefit  of  all  of  the 
holders  of  the  bonds  »nd  oouptHtet  that  thorels  nov  due  to  eonplalnaat 
for  the  use  end  benefit  of  @nld  holders  th@  aunt  of  <»2410»  with  la* 
terestt  thnt  by  the  teras  of  the  tmet  i^eA   the  rents*  laauea  aad 
profits  are  expressly  assl^ed  as  security  for  the  principal  ind^t- 
ednoss  and  interest {  and  %im%   the  trust  deed  further  proTides  that* 
upon  the  filing  of  tmy  bill  to  foreolose*  the  court  stay  appoint  a 

reoelTor*  either  before  or  after  »r;let  i^itheut  notice  te  the  ssortga^iori 

and 
or  their  asslgas/^ithout  t«ss^^^   to  the  solTeney  or  icsolrency  of  %hm 

person  or  persons  liable  for  the  pejaent  of  the  indebtedni^ss  and  vlth- 

•at  reyard  to  the  then  trIuo  of  the  premises t  which  recelrer  sii&ll 

haTo  full  power  to  eolleot  the  rents*  issues  and  profits  of  the 

preaiser  during  the  pendency  «r  the  foreclosure  and*  in  ease  of  a  sals 

and  a  defloieaey*  during  the  statutory  period  of  re< eaptlen* 

CoBplainant  further  alleged  that  the  pranlsos  sought  to 

bo  foreclosed  are  loeated  at  3339-41  iouglas  bouleTaxd*  Chicago f 

that  thoy  consist  of  a  3«Btozy  and  basemntt  briek  building*  containing 

1&  apartaentst  that  "the  building  Is  in  need  of  repairs!*'  ^^t  the 

real  estate  in  its  present  condition  "affords  scant  security  for  the 

indebtedness  secured  by  e.nid   trutst  deo^T  and  that  "unless  a  r$c&lT«r 

is  appointed  the  lien  of  your  orator  will  be  wasted  and  impair ed  «k4 


<mU  t*  i4^  l»  ^A1«MH(  m»  SM»«i  «{f.#  T«t  V«^^  dstfUi  ««;>  )•  it»iX  «|t# 

-^Si  |{jl|.w  «OXdMK^  Itk  mm.  mC9  ^.irff^ittjC  ii»lA9  "H  4lt*«(««   kfift  »9i»  «rij   %tt% 

-ijjfJtv  !>eL»  u««4;rJbt»#tf«lie^  '-'"  ' '*    ""-^^^lijtNi^  Midi  'xtf'%  sJtf^AJi  «n9«s«q  to  a««ic»f 
•iU  t,>  »tit9xq:  hum  tn-^^tt/   (Atavf  »m#  *»«XXo»  ftl  «»»•«  tLwt  «r9rf 

1*1^-  y^Itfotf  tt£kJL:iSt!«rX  XJMlctc  im  imistmtl  rtm  i««fiJBMftit.  •# 


•4- 

BIOLM  wholly  lost*" 

CoBplftiuiurit  further  ftlleg<?<s  upon  lufoni'itton  nn^  tiollof 
that  tta«  reoord  ovii«r  of  th«  foo  oinple  title  to  tho  jjaemio9B  is 
B«ni  rd  C»  tfalior»  but  tlint  hie  right*  tltlo  off  lutoront  In  the 
preslooo  la  subj«ret  and  Inferior  to  the  lion  of  tho  trust  deed* 
(other  inoxmbraaeos  ar^  sot  forthi  aloo  the  ne«««  or    otrtaln  parties 
hoYlJiff  or  elftlsilng  to  hare  iBtereots  In  the  pr«uis»s»)     the  bill 
prayed  for  an  accounting*  a  for<eolo»ure  fiuad  the  appolatnent  of  a 
reoelTor  ffon^eato  llte« 

Ob  ^oyeober  U4$  1931 «  ilemanl  C«  Halter  and  l*annie  Salter 
filotf  a  denurrer  to  th^t  part  of  the  bill  that  eoneerne^  the  appointo 
sent  of  a  reoeirer  pendeato  llt|p»       After  quoting  the  paragraph  of 
the  bill*  In  vhleh  It  Is  alleged  that  *th«  building  Is  Is  need  of 
repairs"  and  tlmt  the  real  estate  ""affords  scant  s«eurlty  for  the 
Indebtedness  secured  by  oald  trust  deed*"  they  showed*  for  cau»e  of 
desBirrer*  that  said  jHurf&^aph  '^i^eads  nerely  omielusloas  and  does 
not  sot  forth  th«  faots  uptm  i^hloh  this  court  nay  oonclude  that  the 
building  Is  scant  seettrlty  for  the  indebtedness  or  that  the  prenlsos 
are  In  noed  of  repairs** 

On  SfoY««A>eff  24*  1951*  also*  the  two  defendants  filed  an 
ansvor  to  tb^  bill*  in  whieh  they  adnltted  Uw  execution  and  eellTery 
of  the  87  bonds  ami  of  the  trust  de*^   seeurlng  thms*  also  the  non» 
payment  of  bonds*  Nos*  7  to  9*  for  $ftOO  eaoii*  at  the  maturity  thereof* 
on  Migr  19*  1931*     But  defendants  alleged  that  **the  payaont  of  said 
bonds*  Mom*  7  to  9*  «as  extended  by  endorsen«at  on  the  bonds  to 
iSoTOjriier  19*  1931*  and  that*  at  the  tine  of  the  filing  of  eomplaln- 
ant*s  bill  on  KoTeaber  13*  1931*  s^ld  bends  ««re  not  due  under  and 
by  Tlrtue  of  the  tems  of  said  extension***       ^»d  defendants  denied 
that  default  in  ti»  payment  of  principal  and  Interest  "has  continued 
for  a  period  of  aore  than  20  days**  denied  that  coaplainant  has  re» 


'J^kllL 


JLiM  «if     (.MaiiMrs^  ttll4  lU  «#9Mt»4Ml  MfutfC  •#  s«lAi«£o  to  islmMl 

•  fix  »tM»tMin  Y«v^t»ort 
t»#lJrii  •iffB«V  SHii  fUm  t^  M«irf«S  »X«@X  «^  i^^mrM  o^ 
•^istts^tf  •«#  ftefft^iMtoti  ifAi  U14  9Ai  to  rtaqt  i^'Ai  •#  i«««ik»{»  «  b*xn 

9tU    Wi    \i»  J.  tv*j-fi»<l    ^ttHiiUo    »x.,i--.t-  .wvifi^    i«»»"»    c/v...    i£si$    mtiA      «>i*,w^»J 

!•  •a»iB»  %«1  tJwwMit  x*^  ^'t^vo  rfHU^^  Mas  ^tf  ft«YJr«»«  •««ste#tf»bcl 
•••<»  tail  MBBl^ni^nftp  x£«^Mi  aAMtlq*  it«««^«wa[  fti4M  tfaitl  ««»ttiM»k 

•Mljmvq  mU  ^atfi  t«  ar«»Hfta#<r*ftcil  flgfi  tidt  ^^ivu^ot  I«ii9«  ■!  B«iftlltf^ 
na  b«Xlt  «;ltMi)ae^&  9v*  iiifi  «•«!«  tlCffX  «^  i»4te»v«K  itO 

hUm  t»  ««MiMM|  crtt*"  #jiM  »«l«iJji  «i»«ftte«%«b  ^«C    .xetX  t^X  \flX  m 

•«a«J9im»  %•  VKJtXit  «d«  to  9mii  «d«  4a  «#Mf»  tec  ,XMX  «tX  vo4K9i>»li 
iM»  «»fratt  fittfe  tan  •«««  «ktiMf  M««  «Xe9X  ««;X  t«4ttNrr««  nt  Xlitf  «*#{«• 
»fi«*6  alaftbwoleft  Mi>       **ftato«»tata  Ui$c  t«  «Bsat  M^  !•  ^v^tIt  t<f 


eelTctf  written  rftquaat  of  th»  h^lUmt  of  •«■•  of  the  oubsttouilBg 
^•iids*  Mid  A«nle<l  that  there  is  Aum  on  the  ladelKtetfineae  the  eua  of 
$2»410»  aiHl  alleged  the  f&et  te  l»e  that  oal/  ^910  wae  due  at  the 
time  ooiqOL&inaiit * «  bill  was  filed*     AmA  (iefendaats  further  denied 
that  eoaplainaat  vms  entitled  to  the  appointwent  of  a  roeeiTer 
pendente  lite     "unleisii  the  press! see  are  in  fact  not  ititffi^iciit 
security  for  the  indebtedness  being  for^oloaetif"  and  aXleged  that 
•the  pr«mtse«  involved  are  aufflei.ant  security  f©r  the  bum  of  noney 
herein  alleged  te  be  due  and  upim  Y^hiuh  foreolobure  is  eou^t*** 

On  the   s»3Be  dsiy  that  the  order  appointing  ths  reroeiTer 
was  entered   (K^veaiher  Z&»  1951)  the  eoitrt  overruled  **the  dexaaurrer 
filed  to  that  part  of  the  bill  foi  the  appointment  of  a  reeeirer*^ 
to  which  rullag  the  <Sefendattts  objected* 

On  January  11»  1932f  after  notice  to  oompltilnant*ei  soiioi* 
tors*  defendant t  B^^msird  C«  Malter*  filed  hi@  praecipe  for  a  record 
and  A  trsneeript  ^-^.b  BiuUe  up  and  certified  to  by  the  clerk  under  his 
bmad  and  the  seal  of  the   ooxsrt  ob  January  ld#  193^ •     This  transcript 
was  filed  in  Unis  appellate  court #  as  before  stated »  on  Jisinttary  Sd* 
1932!«     It  does  not  contain  a  eertifioate  of  evid«nee* 

On  Jmmnrr  2?»  1932i  a  so-ealled  "additional  we&mtd^  was 

filed  in  this  oourt  by  appellee.     It  la  duly  dertified  to  by  the 

clerk  of  the  superior  court  under  date  of  J^ouary  21»  1933«     Xt 

appears  therefrom  that  aa  January  13 #  1932,  the  auperior  oourt 

entered   "an  (^j^ax  emending  the  ortier  entered  Bovember  2d>   193l»i 

nunc  pro  tunc  as  df  Heveaber  2B9   1931* "   On  the  same  day  (January 

13 »  1992)  tte  auperior  court  farther  ordered t  on  fflotsion  of  coj^lain* 

ant*s  seliaitoTf  that   ''said  amead.^  order  be  made  a  part  of  the  record 

as  of  JsioveflAer  29*  1931."     The  nunc  pro  tuny  ardor  is  in  part  as 

follows t 

"This  oauee  coming  en  to  be  heard  upon  the  motion  of 
tOSflalnant  *  *   for  an  order  for  the  appointment  of  a  receiver. 


*ttv  J. ■»-»«'• 


i-Ci'trc     f.)-: 


iflSOI     ,at    V»4iK»T0R    iMt9#lt»    tVlyttt    ttCti    knit'  >T9   tlM**     tetftitt* 


-rt/l 


to  ;^K<;i:t<Ma  a»  «^s«i^«o  t9iitiuTi  iii^o  Yuiv.  v.ij^H  Aif^'   (''T.^r  ^{*x 


n>    «vjt>ij«a    •iii.tf     «r3^     ^m^iWK.     ?w     0«     il©    ^^ittMPJO    vyitfJtV    Pill's  *■ 

««rrf(»9»«  A  1«  *RMii«cU««i«ji  lilt  wi  «*ftt«  ««  wrt;  *  «  4a«aiaX({!uo» 


and  it  app0  rln;S  th- 1  ^eftadaiitt  B«zn«<rd  C«  Kaltvr  1ia»  b«»ii  duly 
notified  of  this  aetloa  and  the  entry  of  this  order*  and  the  court 
hsTln^;  re'^d  the  sivorn  bill  of  oon^laint  snd  heard  the  t«»tlnonx  of 
Howard  M.  :ioodapeed»  and  rncelTed  a  report  of  an  Appraiser  aent  out 
hy  the  court  to  lnye»tlgate  the  present  ralue  of  the  prenlset*  * 
and  being  tuUy  ridTlsed*  tue  oourt  flBda  that  the  preeent  fair  wurket 
▼alue  of  s^«ld  real  estate  described  In  the  hill  doee  not  exeeed 
|4S»000»  that  the  general  ttixes  for  the  yeiur  1929  are  unpaid »  and 
that  the  prenlsec!  constitute  Ineufflcient  %ni   Inadequate  security 
for  the  payment  of  the  first  mortgage  h^nda  and  interest  thereenf 
described  in  the  hill* 

I'f  l:>   OKDu&Jj  *  *  that  Hovard  M*  Oood  speed  be  and  ht 
is  hereby  appointed  reeeirer  of  the  prenises  *  *  and  that  the 
reotfiyer  file  a  bond  in  the  sum  of  ^S»Q00t  and  *  *  that  complainant 
fils  a  bend  in  the  sub  of  |500* 

IT  la  fUKfEaa  Orii'iai^J^  thnt  said  rt^ueirer  be  authorised 
to  talce  and  haT»  lamed  late  possession  of  the  prenises  *  *   together 
with  all  rents*  issues  and  profits  thereof #  vith  all  the  rights* 
powers  aad  duties  of  a  receirer  in  chanoery*  eto*"   (Mere  follows 
asngnage  as  to  his  powers  nnd  duties*  and  as  to  all  tenants  attomins 
to  bin*  •  substantially  (he  etmtt  ne   In  the  original  order  appealed 
fron*} 

^subsequently  appellant  here  ooTod  to  strike  said  so*called 
•ddltlcmal  record*   the  motion  was  aecosQianlred  by  written  suggestions 
to  vhlch  ootmter  suggestions  «ere  f Hod*  The  notion  was  ressrrsd  Ut 
the  hearing*  and  will  f irat  b«  eonsld«red« 

^e  beliere  it  to  be  the  law  In  Illinois  and  elawhsrs 
that  an  order  entered  nuno  »ro  tupjg  should  be  justified  bj  tlM 
reeerd*  The  additional  reeord  in  the  present  cause  contalas  the 
nune  pro  tune  order  appointing  Mr*  Soodspeed  as  rec^lrer  of  the 
prenlsee  and  defining  his  powers  and  duties*  and  another  order 
directing  that  said  order  be  nade  a  part  of  the  record  as  of 
Sorenber  28*  1931*  There  are  eertain  findings  of  the  oourt  not 
contained  in  the  original  order  of  ^dveniier  29*  1931*  but  there 
are  no  findings  Juatifying  its  entry  as  a  nysjc   prp  %\mP  ^vttfx^   nor 
is  there  any  niatite*  nenorial  ex  testimony*  contained  in  any 
certificate  of  eTidenoe  Justifying  sueh  entry*  In  Llndauer  v.  ^eas?a 
192  111.  45d*  459*  it  Is  said*  "Ths  office  of  an  order  nunc  pr^  t^JL. 
is  only  to  supply  sons  smissJMa  in  the  record  of  an  order  which  was 
really  nade  but  omitted  from  the  record*  If  »n   order  is '<tually  nade 


^^ 


3tjjOo   nAi   brr-?-   t'5':- 


..      -\»/ U'v,  *!■•■ 
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«rtl  <«tf  »«>iiil&0t  ^  ftXMBite  JGBIiLASSMJIifli  ^i»«*^v»  inborn  Mi  $ia$ 


t9  M  »««««t  ttfy  l«  ixtaq^  «  «A«M  Mf  «»«Y»  kirn  itd*  wms%sik 
Ha  rutm  9d$  u  vwmihttii  otMrtm  wtm  «iw<T    •mx  ««s  v#«»^i 

^»*rr<^   .^«  td  »onto  •!»•     sMint  ,1    il   ^t«|.  ^^f^  ,££I  a^£ 
•**■  vXX*>if:*-  itw»«T  atft  flrri;  teillM  #»tf  *hm  xXH^t 
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hy  &h«  ttoiart  but  tlwr«  la  a  fnllor*  to  •iit«r  lt»  the  eourt  wiy 
correct  the  alotnke  In  fallla«  to  «iit«r  th*»  ord^r*  wad  mUw  tte 
rtsord  nho^  t)io  o?(4«7  9hi9h  the  oourt  actually  m^^tt  (m  of  tbo 
tiiM  It  WH9  BMidt»     Ho  ootiTt  ha«  a  rl^ht  t«  eroat*  an  order  isf 
thffit  aetluxS   or  to  nnppXy  an  or<S«r  wbloh  ??«»  noroT  In  f!>vct  awMfe, 
^  Huno  pyp  tunff  order  cnnnot  be  mn^o  to  ouppljr  an  oaiaalcn  to  anUto 
an  orci9»,  but  only  a»  entaotor)  Ui  the  t>^(*ot^  Of  tHa  ordoT,*     fhlt 
I.tnii;ttei«e  1»  quot«(^  with  apprcvnl  in  Paomla  ▼»  Boo^|i»f|,^f  266  111* 
548»  9S4t  idior*  tt  te  said  J     *To  the  sana  tffaet  aoe  atala  ▼<  Koyypf 
3fta  111*  199   (305)*       Asd  vh*r«  there  is  ao  ninvto  or  noMarial 
papar  la  th«  rtoords  te  show  that  the  oxdar  vao*  ta  faai«  K)da« 
i%  9mmQ%9  uader  theae  dvolalonst  ha  ao  antared*     Thia  rule  in 
thla  State  io  Is  aa<7oard  «lth  th«  ««i|^t  of  the  authority  la  other 
Jurladietiona**^     (sSee*  also*  J|ei|t<8Bi  'Spal  Co*  Vi.  I«<tti,i»trlal  Goiwlaat(»a.ft„ 
3^81  IU»  »08t  211 «}     ^.hA  va  hallora  It  la  alao  the  1»«  that  tho 
hurdea  of  suetalnln^  the  ralldlty  of  a  ffltttc  pro  twa^  order  la  upon 
the  pnrty  who  <mttaoa  It  to  ha  entered «  and  tht^t  ao  presunptlon  la 
faTor  of  Ita  Talldlty  la  to  be  Indulged  la*     la  Berg  v*  Btr^p  229 
111*  2C90  210*1»  It  la  aalAi     *ln  «^^aeery  Oiisaa     the  prnctioe  la 
wen  aettled  la  thla     tate  that  the  party*  la  whoao  fsTor  a  deoroo 
graatlBf  relief  la  entered*  to  aalataln  It  aust  la  aaiao  way  lareaovro 
the  erldenoe*  bjr  a  osrtlficate  of  «t1  ciaoe  or  otherelaa*  or  the 
aeet99  aaat  find  the  apeclflo  faeta  th.%t  were  proYen  en  the  he?>rlagt 
and  th<!t  It  la  not  the  duty  of  the  party  agalaet  whoa  the  deeroe  la 
readered  thus  to  pr^eerre  the  eTldeaee*     No  preaunptlon  will  be 
eatertalaed  that  OTldeaoe  auf floleat  to  auotsiia  the  deoree*  aet 
appots^rli^  In  the  record*  vao  heard*  and  If  the  «^Yi<sieaoa  la  aet  thus 
properly  preeerred  the  deoree  will  be  reToraed  i^poa  ai^^a**     (  oo» 
ffX—  tlafce  T*     lle;^*^  22»  Id*  ioa,  403t  ^.^vt"^  '-  ^^'^fi  233  id*  «32. 
«3»|     Aadaxaai  v>    jideraoa*  3^9  W*  400*  40«*) 
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■I  90tt^^'i-jt^  OH  ii^x: - 
•III  T«  t^slwx* 


■I  al  •^Av 


But  counsel  for  ooaplalniOil  contend  in  eidbotaaee  that 
%h»  orlfflnal  order  of  NoTOSlier  13»  1931»  le  am  Interlooutery  ono^ 
mnA»  the  main  ci&u&e  being  atlll  pendljtg»   euch  order  aaijr  bo  anented 
or  eorreeted  by  the  oourt*  even  ttiough  the  terc-:  at  vhloli  It  was 
eiateredl  hao  paeood*     And  oouasclf   in  support  of  their  oontontiony 
olio  Uio  OftooB  of  CowaliraB  r*  autolietta^  18  ill.  3»o,  am  Bruoh  t» 
iiUmajl  24  111.  254,  26S^|     Cftiro^   eto.  B.  Co,  y.  Holbrook.  72  111. 
419,  428t     Cawpbell  T.  I^eyfti  13»  HI*  iai»  125 1     CMoaao^  eto.  R. 
Cftf-Xf^Jaar^Pfftftli,  IW  Ul*  9,  17|      -.iMay  y.  X^oyrio.  290  lU.  194, 
aO*l      Offi^»  Tf   -^ity M...}lMM9iUaSx  13»  Ul.  App.   63«»  939-40.     Aa 
exasinatioa  of  theoo  eaoeo  dUcloaes*  ltov>«Ter»  that  the  interlocutory 
•rdor  (vhl^  was  afterwards  attendefS  or  oorrected)  tm&  one  which  «N>n* 
otrned  pleadlttjir»  or  oiie  frcon  vhiiih.  no  appeal  eould  be  t]%k«a  or  allowod* 
V«  do  not  think  that   tlui  rules  imunoiated  i»  these  c:  sea  should  be 
applie<!  to  the  present  easot  where  the  interlocutory  drder  is  %h» 
appointment  of  a  reeeiyer  of  defendant's  previses*  and  rrou  ^hieli 
the  etatttto  (seoti«n  123  Praetloe  Aot)  allows  wm  appeal  to  the 
appellate  oourt»  proYlded  "^that  sueh  appeal  is  taken  \Uthin  thirty 
days  fro«  the  «atry  of  sueh  interlocutory  order  or  deoroo*"  eto«| 
and  the  party  taUng  sueh  appeal  ** shall  giye  bond*  to  bo  approved  by 
the  clerk  of  the  court  below*  to  secure  costs  in  tho  appellate  eourt.* 
It 9  after  a  cirouit  eourt  or  the  superior  court  of  c^oek  county  has 
oatored  an  interlocutory  order  appointing  a  receiyer  peft^fnto  litOf 
and  after  a  defen<iiant  affected  by  the  or^er  has  duly  taken  an  appeal 
therefrom  in  accordance  with  the  etatute   (which  he  nust  take  within 
the  time  prescribed  to  h^ye  the  order  reyiewed)*  sueh  court  can 
«Mnd»  correct  or  moaif^f  such  interlocutory  order  by  the  entry  of  a 
nunc  pro  tunc  order »  our  interlocutory  appeal  statute  would  bo 
rendered  nugatory*       ^<nd  we  do  net  thl;^  that  the  jurisdiction* 
conferred  upon  appellate  courts  by  eaid  statute »  can  properly  bo 


•€  \JM  v»ftio  ibnt»  .iMilbtt^is  lXl#v  ^l«d  t»tf^9  iiiJHK  ml4  ^%tm 

•»9X  ♦    .■  AJtlSXJi     :.    ..ii&i-     1^—      ■    '  ^  a»^  jJKlMtlSi^ 

sA    .c*.t«:c  ,•!»'?  ♦qfq;.  #1X1  ffcx  V  .  re«»  As  JdUiLjXJ.t': 

X'4rltl4  KtHil-  mJitf4  tl  la»q;%M  mtia  ti^J^  o«<>i;^c'i(|  i»iii««  9tmll9q,qM 
%*949   *'«#»««M»a  no  I'airce  XXAim^lt^^ai  .i:^^?.  Ha  XV^ti  *d!l  BM^l  wifsk 

Md  V^um«  ]t»  uttft  toltMPi  vnt^  le  «a««9  4imxt»  «  i»#t«  «1I 

tftU  tlnftlM  ttfrU^m  •  vU^tU^m^  ««»«•  Tx*iiM«Xi»#ai  am  ^i>«i«Mi 

Xi)»ci«B  lui  oalAt  xJUik  iMtit  «»n«e  M|4  vtf  ^tfd»llo  #«ftb<Ml«ft  a  ivtlii  Mi» 

Hlii4i9^  «iUi  taiM  Ml  tf»li(v)   *^u4»$9  ^nU  AiXw  %4tmtn.9^9A  ui  m%\»ymd4 
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Affected  by  the  entry  of  eaiy  emoh*  or  ether*  omic  pre  tytpy  order* 
In  the  interlocutory  aypesLl  eaeo  of  lfteohawlo«>  oto.    *y>ocl;.tloa  r^ 
People a  72  111*  App*  lfO«  It  appearo  that  recelrero  hatf  been  appoiBt«4 
hy  ord?r  of  the  circuit  oourt  of  Co^  ootmtyt  tht«t  aa  appeal  fro« 
the  order  had  been  perfeoted   ijn  the  appellate  court  for  this  dletrlot* 
and  th^t  a  so t Ion  had  been  nade  in  the  appellate  court  to  dltmilae  tho 
appeal*  "baAed  upon  t>vo  orders  of  the  elreult  court  entered  aft^y 
the  perfecting  of  the  appeal •**       In  doaying  the  aetloa  to  dl&Blae 
the  appoalt  the  court  «ald   (p*  170  )• 

"By  oae  of  theee  orders  the  api>oal  bond  given  upon  this 
appeal  «^s  ordered  atriciceii  frm  the  filea  of  the  clroult  oourt t 
by  the  other  order*  so  called    'pemanent  rcoelrers  sendeate  lite* 
were  appointed   in  lieu  of  the  receiTors  whoee  appolataeat   Is  th« 
8vai4eot  Batter  of  this  appeal* 

Aa  to  the  first  order*  it  la  enough  to  say  that  the  oir* 
eait  oourt  hnd  no  po'eer*  after  this  appeal  hrui  be«s«  perfected  by 
flliag  bond  with  the  clerk  as  required  by  statute*  to   ia  any  Banner 
affect  the  JurlsdlotioB  of  this  oourt  upon  such  appeal  by  a^yorder 
it  Might  eater*    Bo  npproral  by  the  oourt  of  the  appeal  b«»l  taktn 
by  the  clerk   vr.e  sec«8e<%ryf  neither  hf\«i  the  oourt  any  power  to 
pass  upon  its  sufficiency  or  strike  It  frosi  the  files*  *  * 

^s  to  the  effect  of  the  latter  order  appointing  other 
receiTers  la  lieu  of  the  ones  whose  appolniOMtnt  is  here  in  quest  ion* 
the  only  a]n;>eal  which  could  aTall  appoUwat  was  from  the  fir^t  order* 
Tis*  the  one  here  appealed  from*     ^o  8Ubao<itt«it  interlocutory  order 
substituting  other  recelTers  for  the  ffisee  first  appointed   could  bo 
rerievet^  here  on  appeal*  *  * 

Bor  could  such  interlocutory  order  of  siPbstitution 
deprlYo  appellant  of  its    right  of  appewl*  whether  the  reuelTers 
thus  substituted  be  callec  serely  tesagporary  ree^i-rere  or  'penaaneat 
roooirera  nendentc  lite*** 

In  I  eypolda  v*  ^ersT*  11  lU*  634,  836*  it  la  saldJ     "it 

is  net  the  filing  of  the  record  by  tha  app«Uant  whioh  giTee  this 

oourt  (Sn^oKo)  Juriad lotion  of  an  appeal*     The  esioo  is*  ia  con* 

templet loa  of  law*  pending  in  this  court  the  mmsnt  the  appeal  bead 

is  executed  aad  filed  with  the  clerk  of  the  circuit  oourt*"      (See* 

aao*  tterrifio^  ▼*     ottajte  i  iano  Co**  25i  111.  886*  552.)     In 

I^obrinskr  v*  Boy  Ian*  222  ill.  App*  494*  49€*  it  ia  deoidod  la  sub- 

stanoe  that*  under  reotloa  123  ©f  tlM  Practice  A«t,  a  bond  ia 

proper  fono*  approre**  by  the  clerk  and  f  Had  within  30  days  fro»  th« 

date  of  the  entry  of  aa  order  grs^ntiag  a  tesporr^ry  injunction*  per- 
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i«i^  ei  ^^sMt  M»XX»99«  9^4^  m  •Ann  tut94  Smd  mUtm  m  ««44  |f| 
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fell     (.fice  ,M4  «Xii  4I6«  ,>ii;.  —  K  mMM^di^  .ir  iitii*»t1ff  «#•!« 

«te  «4  ♦•^♦•ri  «i  #1  ,at^  ,^  .^  .1X1  ast  imtftftf  IT  lHirM-ft^ 

Hi  ASM  «  ^9A  »«i#».aK<i  ftt#  It  e6X  miH%9  ^^ktm  *tmi  9^t»tm 


•IC 

f«Gtcd  ttx«  appeal  in  the  elrouit  caart« 

Our  oonolttslon  la  that  uppcllAnt * s  notion  to  strike  th« 
s«*e«XIe<i  ridditlonal  reoord*  fil«d   in  thi«  ooiart  on  ie^nunry  a7t 
1932«  should  b«  allowed*     Ani  it  is  ordered   that  the   9AB«  bo  HtrtekeiitH 

Tho  aaln  oontontlon  of  appellt^it  to  that  tho  ordoy 
oppoiaod  from  (entor^  iroTOi*or  38»  1931)  appoletlnc  Mr.  Soodspood 
as  r«c»lTo»  a»nd€»to  llto.  ot«*«  ahould  he  rtTer««<!»  for  tho  ronoona 
la  Rtthstaaoo  th^^t  the  o^orn  bill  doos  not  centalB  oaffiei«Bt 
allogetloBft  of  f%fft^  ao  dirttlngruluh&d  fron  aore  oonelusionB*  ;}U(»tifyw 
la^  tho  order*  and»  ao  thero  are  no  findliisn  of  faot  containoc   in  tho 
order  nor  «ujy  oertifiooto  of  «Tl<teacot  so  necessity  for  a  reef  iror  to 
diocloood*     Wo  a<roe  with  the  eontOBtion*     It  lo  in  lino  with  nunerouo 
deolsiono  odT  courta  of  record  in  this  ^tato«     (3oot  ^j&i^is>nv.p,  ▼»  Llhorty, 
^nad  Q&*j,  ^09  111,  103,  llOf     Mri@  r*  Blair,,  282  111*  /pp,  417»  421- 
Sf     Mranoo  T«  GooyglajEi.Bldg*  Corip.f.  261  id.  2S4,  2Ba$     -^^ank  t*  sIqi^^i 
2(3  ld«  Slfit  323t  S25«)       Furih@3»aref  tho  order  appealed   txom  lo 
erroseous  la  thr4^  It  does  not  fix  $ixiy  tino  for  the  filing  of  tho  re- 
ee Ivor's  bond  or  of  the  eeaplalBant * s  bond*  •  the  r«ycord  sot  dle«loslBC 
thiit  such  bonds  were  filed.   {Lioht|siom  t*  J>  Boseohaum  Praia  Uo>*  176 
111*   *pp*  280,  S5e,  followed  in  the  uziptabllshe^S  opinions  in  Blattroek  t* 
§£^§l,Mmm  g?ti  254  !«•  6*^^#  «d  ^^j^jonff*  Bnak  ▼,  3^^f ,  ase  id. 
609*) 

Tho  Intorloeatory  order  of  l^oreaibor  2B$  1931t  appointlag  said 
reeelYey*  Is  rerersod* 

^raor  and  Scanlaa*  Jrj*,  eoaeor* 


#ft»i9injim  «f«Mp»i»  tmi  a«ob  XlJtif  ntwm   >• 
mU  «i   ^3nl«^£'.  -^  9if  «'•  ^-^  •*«#  a«| 

.XK*^  ^r^>_..,..    .  -f    f^eg  tjMi^.r.  gift;:.  ^s&J 

»^jc  xsi^UHaAiH/:-  >.1^,.y,i:  .fmiMI0^W  •^sia  »«»  «fc««*j  4*^^^  4.^.j 

il««  sai^Qlefqt*  «K«  t88  5«AK»f«I  to  ««fti«  lpz»#v»oit9tal  tilt 


352SX 


lUIiCKlXA  SOBS, 
(ooBplalnant)« 

IT* 

xnAiiiBB  3uiLi:2vo  coB?<m.\nas 

•t  al«»    (defendants)* 


COUBT,   COOK  CCUSTY, 

266  i.A.  o9t 


MB.  ju.'::nci;  Ksmnm  M&ivmBS  tm  «>zizoi  or  thi  ooui^t. 


OS  ^"vbrui&ry  16  f  1931*  oamplftlmant  *  Kftreella  lSjoibm$  holder 
of  two  11000  Donds  out  of  tui  IsstM  a^regatlBg  tl*3.>  »000  secured 
by  a  trust  dtsd»  filed  her  bill  seeking  to  rmanf  %hM  Central  Trust 
Owa^imy  of  XlllnelB  as  trustee  und^^r  %h&  trust  dtedt  disooverjr 
of  the  auMis  of  other  boitdholderst  ap^olBtnwBt  of  «  receiTeri 
foreclosure  of  the  trust  deed  ai^  as  aocouotlne  frosi  cert^iis  defend* 
asta*     The  defesdast*  Central  Trust  Cmtptmy  of  Illinois*  as  trustee* 
filed  Its  general  desturrer*  and  the  defendr^nts  Greenebaum  Soss 
Inrestsent  CcMyasy*  uh  rles     •  ?f  Ingsten*  Chio^ge  Title  £  trust 
CompeoKfp  Ae  trustee*  an<^  (Ireat  >^erle«^Jt  "(neurit le»  Ucaapcuoy*  filed 
their  general  and  special  deaotrrers*      ^11  of   the  deisurrers  were  sus* 
telned  by  the  ohu^ncellor*  and  the  omtplalnant  electing  to  stand  hy 
her  bill  it  was  dismissed  for  i?ant  of  equity.     Frou  this  decree 
eoMjplalnant  appealed  and  the  ruling  of  the  court  in  sustaining  the 
deanrrers  is  assigned  as  error* 

The  allegations  of  the  bill  are  substantially  rs  follow* • 
areenebauB  Sons  inTestncst  CoBtpany  was  ea  '^affiliated''   inatltutios 
of  the  areenebauB  i^^ons  Bank  Jc  Trust  Company*  a  banking  lnstltutlon« 
which  on    pril  So*  1927*  dhasgdd  its  ssiw  ta  Bask  of  Aaeriea*  asd 
en  January  15,  1989,  U  eosselldated  with  the  Central  Trust  of 


re 


O    »4:i&x 


aas 


X6S« 


•  4aLftIia«ii»' 


•  tf«>tliii«ft<«. 


4;  icii 


Ki  •itmit!Si  trorrT/T,  »5i« 


f<*v. 

^,y    ■•■;.;  ■/■"i.  •                                     -i    ..a   qma 

|ir «rrii>               ■■'->  *n--my:^. 

..'.-     V,;i     -iO 

obtftwiftik  tti«:i/                               .■•'^>*  rr.- 

<,    <^«tiM«X9*lOt 

^9%$9Utt  m»  ^ul^tli 

sC(t      ««#M 

9mtf^'  Mrjl^*<t»9T0  »J;. 

tU-9^    X«tC«tl*fe    «4i     &*Xit 

ijMij-1/'  r  «iji''  0-.4  o*<r. 

:     -iR?:^v    ^OMilisVTllI 

?»«i. -  .  -„..,- 

.     iSftf.t.x'.o*^ 

•>«»«   grt^ri   s^v 

ttf        te«^«          0..           J.t^W.        .a..         v.. .Mi... 

•<MI«-"    -♦"^     --—*-'         ••*•' 

•  riJ    5»W-i:- 

;.a.'    -in/.   j^-i*_ias  , 

•  xatf  Qi»  t>»aiJta> 

» «M«iJ^»t  «ia  'c4.i. 

<      iQ  m&el^A^^llti  td'i 

Mljr«riiJ«fil   "fidf.-^ 

-   $ti»mi9Vtal   aa»2  avA^Ansvvi' 

t««ll»4i*«fii  aoiM^i^^u  u  tv'^'Hfao^  JSWU2  ift  Jiauifi  tons  ammttrntt  »ai  lo 
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Illinois  I  that  on  wmI  prior  to  SevoiAtr  25$  192&»  aroenebauB  Bons 

ifiTeotaont  Campeoky  and  Oreenebftun  ^oao  Bank  It  Trust  Cwsipaiiy  wtro 

loostod  Is  til*  sfu&e  build  ln«?|  ttuit  all  ths   stoek  of  Groonebaiai 

v^WBs  Inv«staoat  Conpany  was  owned  and  eontrolloti  by  Oroonob^vn     ono 

Bank  4  Trust  Company  i  that  on  and  prior  to  KoToiibor  29*  1925 # 

OrtonobauK  i>ens  XnT«sta«Bt  Coapany  and  Gr&«n«baua    'ons  Bank  &  Trust 

CoBipany  "^derolopofi  a  sohsno*'  to  soil  lar^  conatruotlon  bond   laauos 

bj  Means  vhoroof  thoy  «er«  «n&bl«i;    to  charge  l«rs«  eoBsaisaltms  ^nd 

other  financing  expenses  and  interest  at  the  highest  rate*  and  offer 

for  s&le  to  the  general  publio  their  so-called   ''norti^ase  gold  bonds'* 

as  safe  and  sound  inrestnente*  and    in  tl^ie  eouree  of  Advert  Isia^g  said 

echene  caused  the  folioiring  adTertisfnaent  to  be  printed  and  cireu* 

lated  aftOBie  the  purch^^aera  of  fpueh  bond  si 

•mXXKSmXM  BOHDS  •  100^  Safe  Binee  18S&  ii^xtre»« 
safety  for  imrested  funds  haa  always  fomed  the 
feUBdation  for  Greenebaun  First  Mortgnge  Keal 

;i;atate  Bends*    n^rtTy  preeautian  ntoese«&ry  to 
assure  eonplett  protect ion  of  principal*  is  oorerod 
by  the  definite  Greeneba^n  system  of  BASE  aA??:;C'J^JS®  • 
JUrawn  from  the  «ide  experlMMe  of  orer  70  years  of 
suecesaful  InTeetai^nt  act  ItI ties* 

Contlaual  eup«i-rision  by  the  OU/KSt  MMKJWj  aoiTSl 
IB  CHlQ/JiQ  aetlniE;  as  trustee  in  erery  booid  issuo* 
eovprlsee  added  asi^ur&nce  of  complete  safety*     Pre«$*t 
payMont  of  pr inoii^  and   interest  la  Bade  certain  by 
Bcnthly  deposits  in  s.dr«uAoe*  required  by  the  Trustee 
in  OTery  issue* 

Through  »ore  thsn  two-thirds  of  a  oeniury*  •'rerF 
dollar  of  principal  and  interest  en  i3reeneb«iuB  Bank 
Safeguarded  Jj^ondai  has  bs«n  prosiptly  and  fully  paid 
to  Investors  whan  due* 

Inrest  your  funde  in  Greenebauai  Bonds  and  assure 
youreelX  i^futxiifiym  protect  ion  •  MibHttantial  interest 
retuTB  aad  eostplete  InTcstBent  s^tisf«Letion  under 
any  and  all  conditions* 

I'ounded  ld85  <caiieage* 

Idfmtlo&X  vith  tl^reenebauB  "«ne  Batdc  na^  Trust  Coa|paay« 
Oldest  BaidEiitg  House  in  Chicago*  Founded  iad5*     Coabined 
Feaoureen  over  <:'35»000t00»* 


•8* 


m 


*taO>#iibflMW    £X>«   iKUi   XtiJ^. 


«»fl«#l<ii<  MSI  Xiiiwtt 


tiu»,%  by  ae^cUBs  of  said  adfertlft«aMot  omplaliiaiit  ^as  X«d  to  belivr* 

the  o«n4ira:iljp  of  Orooaobauot  ::on»  inTostMimt  CaBpttny  aad  Oreonebeua 

Sono  Bitisk  &  Truot  Couq;Meagr  w«r«  idftntloal}  that  the  orl^lxua  ooiid 

l««ttt>  vhoa  th«  oulldlns  «&«  coastntottd  «»,«  $90C>000»  amis  th>\t  la 

onI«7  te  9]SArjS«  l&rtfo  conniiisloaa  «b6  to  aTOid  tiur  Isv*  of  usury 

they  e«u«4»d  «  \>ulldiits  eor|>orntioa  to  b«  ox^^aal^ed  to  b«  kaom  as 

Xratonor  BuiJUtlnc  CorporatioB  to  whloh  title  yi&w  $93iT«j«d»  amd  th«y 

MLUBOd  tbtir  oo*ejU.led  first  vort^a^  sold  bonds  to  1»«  isswrd  by 

•aid  oorporvttiogk  la  the  aaoxuat  of  ZX$i00^{)C'Q  payablo  in  Tarious 

iaatallaentat  the  final  naturity  bela^  X>eeeaiber»  li}40»  beaxlas 

latereet  at  6^  P*'  amit»f  payable  at  the  office  of  aToenebaun  r>o«ui 

lareetaetit  Ceopanyl     that  the  prooeede  of  thia  loan  were  to  bo  uaed 

by  then  to  replaee  their  original  br<md  ieeue  and  the  balanee  ia  pay- 

iMmt  to  thOBoelTeo  of  large  ooaMiaBioBB  and  usurious  interest  ia  & 

Bvam  unknoim  to  con^ainants  hut  tk«2t  cooplalnant  «a«  Infozwed  and 

beliored  the  Infoin&tiea  to  be  true*  to  b«  a]?j»'oxi£ait«(ly  $100»X)0| 

that  the  Sraeaer  Building  vo^poraticsn  exeoute^i  a  deed  in  trust 

seourins  i^id  boed  Isetue  to  oxoeseb&i^  >ciic  BaAk  &  trust  cosQNuaiyt 

dated  Soveiaher  SC>t  1925*  conveying  04<]?tain  real  eatnte  therela 

described •  vhioh  trust  deed  «a«i  duly  aelaio^ledged  &ad  reoordcd  ia 

the  offioe  of  Beoorder  of  iUeede  of  Cook  y^mtnly  on  ^ereariier  2bt  1926* 

as  iocttneat  Ko*  9107a23«     i^oticm  13  of  Artiole  1  of  the  trust  deed 

is  ae  follows • 

*That  until  all  the  bonds  hershy  ssowred*  together  with 
interest  accrued  thereon*  and  all  charges  hsrsuador  shall  be  fully 
paid  and  satisfied t  said  Mortgagor  trill  depoolt  with  s.^id  iVusteet 
on  or  before  the  first  day  of  »a«h  aanth*  be^lrinin^j  v«ith  thd  »onth 
of  leoeadiex*  19£9t  ema  eadiag  vith  the  aonth  of     cnr^stbor*  1V40«  an 
an»unt  oquiTaloait  to  one*Bixth     l.X/t)  of  tho  aext  autturii^  mterest 
psyaeat  upon  all  bonds  then  outstanding*  and  alao  an  aaount  equiralftat 
to  «Be«twelfth  il/lz)   of  the  current  yojtr's  taxes?  and  aijinssoments 
upon  said  prealses*  estiBuated  upcn  t^  basis  of  the  taxes  and 
assesti^menta  for  the  pr^eediag  ysari  and  will  also  deposit  with 
said  Trustee t  on  or  before  the  first  day  of  er.eh  sontht  beginning 
with  the  B»nth  of  leoeaber  1st*  19S(«)*  and  «ndlae  viith  the  Rc>tith  cf 


•TtiilW  <SN»  iml 


#11  mmmt  *^  «i  t>v..  - 


^IWtVt^   lMiW.iJ.^^'   tWM«£l 


b*ttf  Vd  a4  »«»«  flM«X  «i«U  1:0  ab^tf^a^^  lui^  9»Ai 
"f^H  mi  ••mXad  ntfil  ham  «ir««i  ioeKf  JDHvi3ii'x«  tl»^ 


to  X  «Xcrt 


->7b*^    tfe 


w^  ftlte 


ttrwo£X«1r  ««  <i 


TL9 


,'S    5 


«a* 
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KoTcsbtr*  1999»  tui  eaount  e^jLUlTfileat  to  oa««t««lfth  (l/l2)  of 
th9  principal  of  the   Inetftllaent  of  bonds  n«xt  maturiaig.'* 

Sootloa  14  of  AXtlolo  1  ojT  aain  truot  d««d  roftda  a«  followat 

vor  the  purpooo  of  botior  hoowtImk  tho  performuio*  of 
tte  alleged  corenantn  to  mmke  oAld  payaienta  and   the  perfoxtuuwo 
of  &1I  the  other  coTennstb  *bo  eoadltlomo  taeroia  eontalue^d  to  be 
performed  by  »a1<^  mortpjeigOTp  sAid  «ori|;««(or  does  herebgr  transfer* 
aselgA  and   set  over  to  the  eatd  party  of  the  see^ad  pax-t  ne  iruetee 
herein*  all  rests*  i^Bues  and  profits  hereafter  aeorued  uadar  aiqr 
and  all  leases  heretofsre  or  hereafter  »atit  of  apurteente  or  space 
*B  the  building  new  situated  upon  the  prenlses  hereinabOTe 
described  I     pxovlded*  hovoTer*  that  until  eoae  d*feiult  will  hava 
been  nade  la  the  due  and  punetual  payueut  of  the  Interest  or 
principal  of  any  bond  hereby  stoured*  or  in  the  due  ahd  punctual 
performnnoe  and  obserraaee  of  sMie  other  oorenant  obligatory  upea 
the  fiortgogor*  the  iaort£^gor  shadl  be  pcriolttttd  to  colleet  and 
receive  all  sueh  rents*  issues  and  profits  arising  or  aeerulas 
at  »Mi7  tlae  under  said  leaaes*     %on  th<r  luippenini;;  of  nny  euoh 
default*  the  Truetee  shall  Ipso  fRC|to  without  notice  beeone 
entitled  to  colleet  and  reeelre  oil  eueh  r«&ts#  iseues  and  profits 
aad  the  failure  of  ti^  Trustee  to  so  eolleot  and  reoslTe  sueh  rents* 
issues  and  profits  shall  not  constitute  a  w&lTer  of  the  right  of 
sueh  trustee  to  such  rents*  issues  diu!  profits  anA/ot  of  the  rlsht 
to  r^oelre  anu  collcot  the 


SeetifMB  2  of  Article  4  reads  aa  follows i 

"The  trustee  shell  not  be  liable  for  the  excrolse  of 
or  failure  to  exerclac  any  diiseretion  or  poirer  hty«iia£^ei>t  tif 
Mlstj^Ucen  oi-  errors*  in  jXKd^^&ct*  or  othtumim  In  c^auseotlMS  %lth 
this  trust*  except  for  its  own  wlllXul  atlsooe^^uot  or  gross 
negligence**' 

It  appoftrs  that  each  of  the  bonds  secured  by  the  trust 
deed  eoatalno  the  fallowing >     '*The  |»«yttent  hereof •  *  ■*  ^  im  scoured 
by  deed  of  trust  of  eyea  date  herrsith*  conveylag  in  fet  to  Orteae* 
batai  Sons  Bank  &  Trust  Casgpaay*  as  truetee*  »  «  *  and  a  full 
deecrlptlOB  of  irhieh  deed  of  trust  aad  the  teraa  and  conditions 
aader  vhieh  the  boad  la  issued*  eeeured  and  held*  ref<srea«e  is  aade 
to  snid  deed  of  trust*" 

The  bill  further  alleged   that  about  the  (iae  ^httn  "they^ 
floated  the  first  wortgsige  gold  Doads  to  replace  the  fouacr  bond 
IsBue  of  #900*000  •♦they*'  also  floated  a  Junior  boad  iseue  in  the 
aaount  of  #340*000  secured  by  a  trust  ^9ed  to  M«  i-raest  areeaebaune 
Jr..  uhleh  trust  de««  was  dated  Hoveaiber  ia*  l»a»»  rscorded  ^ovcBOier 
25*  1925 f     thfet  the  foregoiag  first  »ortgRge  sold  boa<3B  were  sold  to 


s 
c 


I« 


«t 
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iMHWI  isMi^mn  ^Nis  ftifl^  «M  «t  nh^m  fi»M 

•ic  t/aisx-aa^^  -ait;!  -joi   «i€irf: 

A'^  tiX  •mi- 

iiM\  M  bflw  '^  •  ,»iHArx#  ««  fVi'HP^'^  #iim'i  A  iatll  •«§»  mhmF 

•bM  «l    MMUIr'^^ll   •MWl   ban   D^-MfM*    ttaMfMU   1   bM9M   Uki  4»Uw  ^Xftlfli 

^OM)  iMnfti  »^  ns^/g9%  OS  miam4  M£tm  n^m&trf^m  Ju^n  «<ff  Mi  suit 
Mitf  04  «»aai  ib«t»0  ««littr{^  «  JMa««X>  Oi 
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coir<pl4itin)ti3t  ««!  to  thit  jf«««ri^  jpttbllo  v^^»vn  t2&«  r9px>«»rB%%tloBs  that 
the  l^sT^atotexits  w«r«  wafe  aa^  cowid  aatf  tlftat  the  liit*r«iit  imi 
jprlBoipal  nonltf  li»9  proncptly  p«-l^f  and  r^rlytiig;  «t  thifiro  reprtscsiatioas* 

74?  wBd  ^$7o  «X  vikl«lx  tJt3i«  is  sen  tbc  Xw^aX  ixoxatr  nad  tf9a«r»  «a4i  tkt 

cdSf^iftliMLatv  t&«  B»»€«  «jr  wbMi  are  in  peeaeK^iwR  of  er««nB«teaum  ?>o»a 

l2kT«»ia»at  OoBj^aasr  aadi  Or««»efe4tiia  -.^aaa  Baalc  <k  txvmt  Coa^aiQri  the.t 
«M1«  il  ^iifcn  x'»;!:r*ai«&t«itl  to  0<iiap2«,laaaK »  «»  ureXl  »«  to  othoir  tmd 
p^xobAOtrtf  ^iitit  Uut  s^laclas  of  Ui«  jr4»il  ««tti%«  «l&li  tJMr  (»]ro«ii«baiMi 

Eons  Bank  £<■  tx'uist  cm^m^  la  iitb&t  &»  mmmixsr  »a^a  for  tii#  j^«u;'po»o 

Com  ikK^y  »»d  3ii:«e8i't»a^BB.  Ssct  Biysk  I;  Trujit  CfiK|jaay  sr^B  to  a&fySttsriJ 
tholr  ova  iBter^«t  aad  to  the  detrUBMrrtt  of  thir  l»<mdhal<i«?>)t  ^uEid  fe? 
ouoli  jmrpoec)  tlmy  cci-tioed  to  1e*«  iairffrto^  It?.  thi»  ^rvint  iisai  »  ^iirotlon 
X  Of  ArtieXt  %>  nMtih  x^st^o  eio  f «!}.««», i 

wliteh  «fR0h,  legisl  hdXd^r  or  ^i«ld«]r«  of  aJU.  or  s^ay  of  smiA  boa^o 
r«tt9iv«a  wtad  hxtXdo  the  6na«>  that  ao  hoX<t<^ir  aw  holders  of  <°'jay  of 
oald  l>atu£a  o?  e£>vipaaa  i$hsJU.  huT^  fche  ^'iglht  fee  tastitute  iRKy  pare- 
coGiSing  ta  X&w  &x  ia  o^uity,  of  ^l)£t«ireir  o}iari&ot@7  or  kia^*  for 
th«  for&siess^ac?®  •?>£  tiMs^  ^»«'C  of  ti"aa&  m'  for  tJri*;  «iU)oui&l«D  of  tSte 
tiruat  h«r«ia  proriaeat  or  for  t3am  api^iat]s«nt  of  a  imeeiTor*  wir 
for  any  ethor  rTiaetJy  minS'-s'  Viiie  itt&ti'WBWf&t*  sac  asps'  eiii^^-ci^ig  iiiK 
li&B  ttoroby  ereato«i»  Aitaoat  having  first  jmdie  applieati«ai  to  tlia 
Trast««»  aa  bertijstjcl'er©  lareTls^ja*  a»d  vi»til  siatt^  i^>u)  e^-fe.  aft«r 
tJbo  giviac  of  aotio«  ia  viritias  to  tlae  rruBto«»  aa^  the  failuro  of 
tlbe  tru»t#«  tc  institute  psGefivCixmii  fear  the  rejreclos^m'-*^  si"  tUits 
<!o«4  of  trust »  or  for  the  oAceutiea  of  th«  trusts  horoaaiiert  or 
for  th©  et^^^jointment  of  e  }-.t»c<^'iv«r»  or  for  J9«y  oih«ir  r^wady  rnii-^r 
this  de«*«  of  trust  or  lor  «aforoiag  the  Xioa  lioreuy  or«at«<g«  as 
the  oaso  uaj'  be,       XI  rtfe:hto  of  r^ctioa  va^tUr  'sJjIsj  mmi  of  trust  05f 
ia5«3fr  aay  boa«5>B  or  £roapia!s  «ecttr*c  therfclsjt  ss^-  ha  MBforo*4  by  tfe« 
?)ru;«:t<ir«  i«  itr  tflroretlei?  xTttheat  the  im&r^mmie^  of  aJiy  osf  tfew^ 
boatis  or  oa^&pwEiB  or  th^-  |>fo#t*e-ti«is  thi-reof  o;sg  ftii^''  iri«JL  ox  prow^«^4- 
lags  hos'stai^^r*^ 

A»g  Also  a  provinioii  ia  ^Hpctioa  %§  Airti^Xo  St.  tbi&t  tl&o  t.^'tU!teft  CMsaXA 

aot  iBt  doaq»ell«i  to  erda«i«eiee  foreeXosaro  taiasss  ?«(insst  b^  ti!L<«<^«  by 

owatra  of  at  X«n«t  V^yo  j^«3f  ot'at  of  the  totaX  oowi  issa^l  th.^t  by 


^. 


tbif  yarn 
bam  Uf 


6  <i*f.'?  ':.9 


i^'^ista  tun  yImII 
0  X 


MMOis  Of  th«  foregoing  provlfiloBSt  and  other  proTleliuia  oont&ia«4 
in  said  trust  A—dt  "tlwT**  pl«ee<a  ttaftaselTtts  la  control  of  th* 
roal  estato  m  tb/it  "tluiy'*  «lfj:ht  prov«it  aotloa  on  th«  p&rt  of  th« 
boodholtfors  *lthtr  nt  luv  or  ia  oquitji  tto^t  "thtjr"  are  In  solo 
po«0oaBi«B  of  th«  namea  and  addreaaoa  of  «ec^  of  this  bondholdoiro 
aad  that  their  wamea  ^a&  addiroaooa  >%r«  kopt  oeorot  and  no  indWldual 
Vondholder  la  in  a  iwisXtion  to  obtain  the  aid  and  aeal^tanoo  of  laqr 
othor  &«ndhold«r  for  tho  purp«i&*  of  aotiulrlsig  the  tve  per  cent  in 
^xiet  to  ooapol  tho  truate«  to  «et|     that  It  !•  unjii^s^  ssd  IniKittltabXo 
to  onforc*  th««t  proTlaiono  vhloh  onahl*  Greoashaiai  .ana  iBTostMHit 
Coopaiyr  and  Crrooneh&UB   -oaa  Bank  Jk  Traat  Cwaptagr  to  taJce  eharg*  of 
bond  ovnera  by  th«  prorlaiona  which  wero  iaaertvd  there  la  for  their 
mm  bmiefit  sm&  without  sictual  Jm&TnX&^tP^  of  thft  bead  omsere  iNiio  were 
aerer  told  or  aade  aoQualated  ^Ith  eu«h  coaiditiOBa  and  provlsiione*  oad 
th»t  VfUda.  prOTl  alone  were  unre-i scalable  and  against  publle  policy  and 
X«e  and  caght  to  be  declared  imll  s«d  void  and  of  ao  foro«  vatMR  effect  i 
that  for  the  parpoae  of  pr<?Teatii^  the  legal  holdcrB  and  ovaere  of 
the  bonds  to  t%l»  action  withcui  the  coaaent  of  d^recnebauB  s«bb  Inreat- 
■aat  CM^paay  aad  Oreenebaiai  '<^>^Rm  Bank  &  Truet  Coqpaay  ''they  ineerted 
la  the  trust  deed     itotlon  1  la  Arti^e  3  prondii^  that  the  exeluaiT* 
right  of  set  ion  be  ia  the  truatee  and  e«0Lll3is  for  a  el%ty  d«ity  not  lee 
to  the  truatee  I  that  default  vaa  aade  by  the  iaortsa®er  ia  the  pajraiVl 
•f  boada  nvBifeera  119  to  153  for  v^lOOO  e«kch»  xaaturiag  i^eeesber  1»  1930 » 
aggregatlag  029«8OO  and  ia  the  payaMmt  of  a«ai*aiu»ial  intereat  ehiolt 
Matured  oa  a&id  dat«»  aggreip^^ting  $4S»500  of  vhicAi  default  the 
Chroeaebatai  SMia  lareetMiat  Coaypaay  and  Oreaaebaua  ^oaa  Bank  ft  7  mat 
r—mm  had  due  BOtioef  that  ao  etepa  were  taJcBn  by  the  trustee  to 
protect  the  bondholdere  to  iaatltute  forecXoaare  proceed  ia^e  or  other 
proceed  Inga  to  collect  unA  jiansBerte  the  laoone  of  the  pTopetty  for 
the  uaa  aad  biii<&f  it  of  the  bmidholdera*  bat  taatead  the  truatee 


Mfir  to  lotted  at  iiifltpipi<(|.»g 

X'Wfktvi^Jl    Oft   .V' 

jsl   *aiv.     ...V    . 

tea  tolXo^  tlitfM^  ;;«>«iJUi«0t  iid*  «^fc«i#ciiaft«««)«»  :  4iai(# 

to  a-xsowo  tela  •wltXM  Sa%»1  Vtt  «RiNtet«r>«q(  1;c 

'd«9irBi  SMS  «rjiii»4»»Y&  to  iaft«Ji|»9  ^r-  s{isi-$#^. 

tf^$%nmX  **xMi^*  X9u>«Md  ^i»<t  *,  jttmki  turn'--  mts4»m^tti^  ^ 

t»^  ic(   *itU  to  tWtttWl   MM  <m9««^  MU  #0«XX«^«  «1  caB>J>«9tNntt 

•»#i9irT«   Vii    fM«l««i    ^IMT    ««T»^illl«»lf   ttiti   t»    titMMf  MM  MMT  Vli^ 


•t. 

Investment 
pcraitted  th«  9rd<i?nel»««Bi  24»iss     ^       v-oi&piiay  to  ''clcTcXop  a  sehMW" 

t«  ac<;ttlrc  tk«  premises  r^nd  t2ie  iBtereat  of  the  bo»El  o'«m«r»»  aa  It 

will  iBOr«  fully  Kpp«»r  hAl'eafttrt  an^  j/uxiBittit^   th«  Greenebaun  -  o»a 

XnrttiMtat  conpaiiy  to  coll<^ot  th«  «ratire  lucoMe  froa  th«  pro:;>9rty« 

An<i  to  coBT«rt  and  ftppropriat*  it  to  its  own  «s)t  «iiA  Xlm  i»'«par«tole 

1«80  of  tta«  bondholdftrai  th^t  Kraismer  Bttildlag  Coi^yorstion  wno  is* 

•olToat  «ad  Itft^  trtmsferrv^  tisio  titlo  and  ees^ned  tn  do  lt»  corport^^to 

bu9in«9«»  adl  to  the  d^trlBmnt  of  tho  ooaplitlniiint  »w2  of  all  <>th«» 

1»flod  ownoro* 

It  fttrtbor  olloged  thest  M*  f^imoist  (}r«e»ebati»»  «Fj**»  tl&e 

trustoo  UB<i<^r  the  junior  mortiiftgo  ofigv«^tiB^  iMO^ooOt  who  wao  an 

offlo«r  and  stockholder  in  arttmeb^'iun    ono  inToslaaont  Ooa^mngr  coi^ 

OrooasbAUBi  ;^«bo  Bank  &^  Truot  ^OMpuiar  owbooquont  to  the  placing  of 

tho  first  aortCMB*  f^^  bonde  «nd  tho  junior  mortiPMK*  t»oiid«»  hsdi 

ORUacd  forecleaiire  proo«ctiing»  to  Im»  isotlttttod  en  %h®  Junior 

BH>rtc»ge  whieh  was  then  owned  either  hy  Or««n«h«<^i»i  'i^mtm-  Inv^stnent 

CoMspiOsy  or  Ore«nel»auB  ^ons  Bank  £  tru»t  C<upq|mBy»  hy  means  of  whioh 

for^^cloeure  it  aeuuired  title  to  the  pr^aioos  in  the  nam  of  Charleo 

A«  ^I«fs%t8»  who  -^im  then  in  their  eaplo^^'t  and  in  ord^r  tc  conceal 

that  they  were  the  Q^tmesz  of  the  roal  estate »  they  oauatd  vhi^^rleo 

A*  l^incstea  to  convey  the  title  to  Uhieago  title  h.  Tniist  Cop^aiqr 

by  deed  in  trust  filod  January  ISf  193<a«  and  liy  sM^ns  of  txaSEi  tot^s^ 

eloaure  and  control  of  the  property*  ae  .<sfore»aldt  they  reeeiTad 

#60»021«S2  heing  s^ll  the  inoone  froa  the  pr^akiaeef  th&t  said  areenthaun 

r«aa  larestaeat  Coapany»  throng  its  eie^loyee*  whsrlea  A*  ^in«aten» 

ia  new  collecting  the  inoean  froM  tho  property*  approprii^tias  it  to 

its  0wa  use  and  ia  rtfuaing  to  apply  aay  part  thereof  fco  the  payaaat 

of  prinoipal  or  interest  on  the  first  mortgage  ssondef  %ht  after  first 

ao<iiiiriag  the  aoni^  of  the  hond:^ldera  froa  the  sale  of  %he  first 

aorMEage  bonds*  and  thereafter  aoquiriag  the  titlt  and  pemitting 


•p* 


»< 


n 


ii»%  «4«i  lUm 


..-^..  :  :    ...      v.-  •   ®^* 

itmmvn  w(*  *<:  it«v«€4f#  #«m|  ion*  ^iM««  ^^  tvlairtM  tti  imm  mm  mm  sli 


%h»  corpor&tlea  to  default  In  thc>  pajfmmt  of  pvlnolpal  nxid  latttreoi 
and  r«ceiTla«£  th«  iaoam  to  t;holr  oim  u«e  and  b«iiffflt>  the  OtochoImluhi 
s«Aa  isTtstBoriii  OwKfitmyt  its  tt^bak  or  t7iiii%ee»  Ymre  <S«t1»o4  a  **i»chea«** 
lo  aXeo  ftoquire  for  tkeiaeeXTta  th«  p.o*cciIXod  f:o3.<3  toonda  of  tho  oqb* 
plolBsnt  Rs  woll  09  «tll  oth»T  bondholUcrn  at  lose  thnja  their  imr 
Yolue  njsd  to  inreat  thensolTtn  with  the  ownerohlp  ojsd  control  of  aaitf 
premtseo  vrlthotit  potylng  ithz  boad  omiero  fthe  aiu^uist  due  thtat  or  ^itk* 
out  ttocountlBg  to  them  for  the  proceodo  of  the  omlet  of  tMild  hondo 
and  towurd  aueb  end  and  porposo  ''they"  foneed  &  fie*eftlled  "owmitteo* 
for  th*  protection  of  the  bondholdera  cuod  on  Anguot  19,  X930»   "they* 
eonoed  m  oowettnioation  to  he  addresoed  to  all  of  the  hond  o^em^roi 
that  whils  the  hond  ownoro  «ere  l«d  to  heXiore  that  this  oouinittoe 
«{ie  organixed  hy  the  hond  owners  and  for  thoir  pvoteotiea*  in  trttth 
ead  in  fiiofc  none  of  the  h«HadhoXderi[  va«  eoiiif»atft^  «lth  referi^noo  to 
the  orgoBi&atioa  of  thio  oMuaittoev  and  'a&6.  so  voice  1b  lt»  seXeotlcm 
and  no  l^ead  owners  ever  roqiuistc^  this  cosaiittei'  to  $&et»  but  It  w»s 
oripmised  hy  the  dreeseham  ■''•oas  iwr&xtmma^  Cai^aisqr  and  Or^^m^bisini 
Bimo  Banic  ^  Trust  coaqpttny  for  the  pvae-^em  of  ais^uiriiic  th$  i^&o&n  in 
their  ovna  poaisesslon»  and   to  th«r<?»ftcr  cdotroX  the  entire  sltuatloaif 
that  "they"  at  no  tine  Infoarw&d  %ny  of  ih»  lEtondholders  that  the 
loroperty  aeeuriaiir  tho^  hes^  ittsue  w%«  in  truth  and  In  fact  o«»«d  %gr 
theai  that  the  oonnlttee  for  the  ^Xeged  protection  of  the  heaad 
otmero  vao  aetuaXXy  orsaaiaed  f^r  their  oim  prote<;;tioa0  and  th»^t  ti»t 
hend  owners  were  reiittosteei  to  deposit  their  h<»»l8  vith  the  e^osantlttoo 
so  orsanlaod  hy  the«»  hy  the  texms  «f  idileh  that  ommittee  t^ouXd  ho 
authorised  to  do  or  caus«  to  ho  dOBO  ohaterer  the  eoanittee  in  its 
sole  disoretiOB  ai^t  dees  oxpedieati     th^^t  ae  proTiei«o>  hoveTor* 
was  aade  for  the  payatat  to  said  osaotittoo  of  aay  of  the  funds 
oolXected  from  the  ^roaii^Ni  hy  tirooBebaua  f^oae  Xareetaent     oapaay  aad 
dro«BOha«a  r^oas  Jftoak  A  trust  Coaimay  toward  the  pr inoipal  or 


^ 


9it^  Atfltttaiir  :)m'.  t«ir  avc 


Xls  as  JLif. 


Ussiimt. 


«*««^'  ."tins   Mfit   to  9tM»99C7%   !»ii4 

Ki  atatHf  «IU  «Sl«l«9»a  t«  ' 

Ifiti'.-f ■*•.■»*?>.   'ai.m*  mC^*  tvr 


'«»«  ftwit^  vititt 


>, 

^'^ 
) 

iat»r«'jt  of  s<7.td  bMidsi  tbftt  vhil*  tha  otsmnitX^i^  hiUF  ike  Gondii  in 

Its  estatrolf   tt  la  c«3a9«14<»r«^  ta  1^9  th«  sols  ovrncr  of  Uie  bim^sn 

end  the  hanfiA  o^rnvr  onn  ts^tt  no  farther  st«9»  iflth  rofenmoo  to  tteo 

onforoinsttat  of  «Mttl  i)ORds  to  jirotsot  hl»  rights  or  iutftrtste  thersln* 

ftOiA  %^  ntaos  of  ths  forffgoln^  it  is  tb»  plan  of  th«  Grt«ficlMi.UB  ness 

iBTsotesnt  ctmpmjty  «isd  trustss  to  ptreTcmt  action  oa  the  pajrt  of  tits 

)»«m4  svatrs  so  tltnt  thoy  would  1»«  psmltteci  to  r«i»«lirs  th«  ineeas  of 

the  property  and  to  uss  it  for  their  oun  benefit  and  the  tlatriMHl 

of  the  first  mortgage  honil  ««ii«»s* 

It  further  &l2egei!  th^^t  no  steps  ^ere  taken  by  Creenebaua 

Smut  inYestaent  Com^nny,  arosaebauB  aono  Bank  &  Trust  CompMsy* 

Central  Trust  Costpsny  of  iXllaeis*  as  trttst«e»  and  the  eonsiittee 

to  protect  and  enfegtiard  the  Int&reots  of  the  bond  owners!  tin^t  eni^ 

bond  eontalns  the  following  protrieiont     "tht  prcntpt  payaent  of  the 

sithln  b«eid  sud  the  interest  th«r«<m>  'ehea  duo^  ^  *  *  has  beea 

SU£X-£Uste«d  by  Otto  ^»  iCraenii'  by  an  a|prec>]ttent  of  guaranty  ber,riaK 

with  the 
«ffs  datif^githln  ^im^  duly  ejceaut^^  by  Mm  and  deposits*^  with 

CiarooaobsMi  i^«&6  Znrrosta^&t  Costp&cQ^t  for  tis»e  benefit  of  the  holder  of 

the  bond*  sm0.  ^ith  kno^Iod^^  of  thd  t«%ns  of  ftfitl4  !>i|{ret^ia»&t»  aaA 

trhile  tliey  knev  .«f  ths  d«'fna3.t»  they  t&ok  m  atepo  to  #lthtr  fOK^oi^ss 

the  bond  is&uo  or  spi>oiiit  a  r«!»e«iT€7  to  ooil»«t  th@  indooo  ^  the 

prentisee  or  to  sue  the  guarantor  •  btxt  inttead  perndtttr^  art«n«b».aB 

sofio  inT9«t«>«»t  Cgmm^B^  to  cslleot  the  iRfS'^se  fr»9i  the  prstft.\»es  for 

its  o«n  use  and  benefit  as  the  real  onmers  of  the  ptciporty  &j)4   that 

neither  the  oojinsittee  nor  truntee  are  aotinir  in  their  <^apaelty  as 

ropresentatiTos  of  the  holders  of  the  bonds*  but  intereatecf   In  their 

own  welfare  maA  protection  at  the  expense  of  the  bondholder 0  and  to 

their  detrittont  and  injuryi  thut  by  re«%non  of  the  tsjet  tlmt  tlw 

trustee  van  and  is  affiliated  with  aroenebaun  iVmn  lnTestB«at  ^om^myr 

and  persitted  it  a»d  its  eosasittoe  to  prejudioo  th«  interests  of  the 


*• 


•<?- 


•III   lO  4%09  0A9  OO  Atti'  -9»<«M«i    .INSR  tMlKf^' 

t*  «M««I  fat*  •▼idv'im  If  :>j£tfO)ir  -^tMM  l-«li«'  '■■■■ 

Jhmaixd^k  lutd  km  -  mm  •i  mi, 

MMtf  iu»<^'  «»«&i  it^4l«r  ««»««^;i  ^«i«^»J«^  i^#  kern  M»d  itM#/v 

jiNi«  t^tfftft'.fv'Tt/-  ^-r^  i<.  siiTsi^i  coil  %p  ^iml^nmiii  MH^  ^m  *kis94  «rf# 

iWtOWitC  feftl#tet»^  jMi*»»»i  liMr  tnntjiiigywa!  M(i  «a»  «#  f«  •••JbMMiv 
#xdur  ktm  xi-ft^wt^  «M  t«  «rt9«ii»  £«•«  «tft  «*  tint»iif  biw  mm  mf»  *ii 

rlMt^  mi  im$mftMiml  $Mt  *^m4  •£$  "f  »t9Mmi  9^^  t9  »>yJt##t»»aiiif  ir 

o^  ten  »7»^#iaitt»tf  titt  tn  •■»■<■§.  MM  #«  «i»a^*9<r»^  fens  •«iil£9«  mf 

W^  $4aL$   #6<sl  will  )•  MCMMH  T^^  l«iU   tXWt«A    *««  #INNBlY^t»  «A«i<# 


-JO. 

b«nd  9«ti«r»t  (tJi(!  hy  reftscm  o^f  th*  fc^vt  tli- 1  "attB^**  of  th«  ofrio«r« 

Trust  Csmvttmy  taiA  tht  ff»«t  tM*  t  th«  tnustt*  has  parts! tttdl  tlii» 
«oll«etlon  9f  the  ttt«<aiiw  frcm  tivt  property  vlthoiit  »«.£«>£)»« re la^  nad 
yroteotins  the  )>«ndi  •vntMriit  the  tT«M*«  «««  tlivrefor^  tflsK^tudif led 
to  aet»  And  i«  no  lofiKer  a  prftyt^r  pfirty  to  aet  «»  tn««t«»  %nd  ^hAuXei 
ilwrf'foro  bt  r«fB0Y«tf  no  «VM»h  a»d  n  nmi  truotoo  ^  oltlioT  el«ctfM^  or 
ftppolBtod  by  the  court  who  ^euXd  protoot  tiM  rightt  of  the  li(»«t! 
ovatro* 

It  fitrthor  aXlefttd  thu^t  aXtbeni^  the  truot  deed  roquiroo 
f<Nr  th«  purpoM  of  eoiiqiMrXllag  the  trtt»t««  to  aot  th»t  two  per  ofiat 
of  tho  bead  owners  4oia  »ueh  requoot*  jn^t  rnioh  oo«^Xl«fioo  lo 
ia^«»lblo»  for  the  reiuMia  thr^t  the  aoaoo  oad  i&ddreoteoo  of  the  owners 
of  th«  boado  &rtt  ooXeljr  la  the  pttmn^miea  of  OrooaeboMi  t^onc  laveot* 
WM%  CoMpi^twhJBhr&rueoii  to  disiseXooo  th«a»  «o  the^t  neither  eoistpXain- 
xnt  nor  auay  ot^eir  boiidaold&r  io  ia  {losfltloa  to  eossamualoatt  with  e^e^ 
other  f9r  the  purp»m  of  odis|KrlXiaii  &otiott>  »b&  oenia,aine!at  allesoo 
that  there  are  bu>t«  thaus  two  per  o«ai  liml  -amlA  lite  to  ^oia  la  a 
4<Kftatf  for  the  TwrnftTstl  of  tho  tmstoo  aoi«r  ^-e%i»g  aad  for  a  aow 
trustee  to  ho  «ip;»olati^f  inut  by  re&MO  of  the  Xmoh  of  «oetiiiuiai«»fttioii 
bet«e«a  thea  It  la  Impose  ihle  for  th<ai  at  th^i  wtttmrnt  tlao  to  Jola 
together t  aad  thrift  thlo  bill  1$  thert^fors  fll«!  for  ths  beta^f  It  awl 
ftt^Toataco  of  «XI  b<m<l  oiinero  dealrln^  to  Jolai  that  by  reniHW  of  the 
foregolag  faoto  &  deawad  tipcm  the  truetee  to  for'^fdoao  said  traat  doe4 
aai  eoapel  a  Just  am)  truo  aecountinns  of  the  itj'S&ientloa  of  th3  1^» 
o«BM»  by  firoimebatai  -^mo  larestaiaat  coaapoay*  Qroenel^sMm  <'«c»o  Bank  & 
Traot  Caa^aagr  aad  their  o^reutot  aad  to  take  neoee^ory  otepe  to  9cm» 
serre  the  prealooe  for  the  beaef it  of  the  bowl  omers  would  be  ef  ao 
airail  ao  the  trustee  ie  ^orieiag  la  solXaeioa  ^ith  ^r^tmeimtm    oaa 
latreetaeat  CoiiiMtay  aad  it  a  ooaaittoo* 


•01- 


iMW   !»•■  ■  '  -'it 

JAM  I^MTMf^  •     ^^i;^    ■■::  ■     ■  •<»» 

«  ml  ttlH  •#  «a[ii  f^v 

l*»  «-Ji1f««iti  «tf«  mli  d»iJt  9%#t«tmM  x^JL  ili«r  mm»  iniU  ittm  »tK« 


C«Mstl«JliMiii  eli/tvrg«8  that  the  lBe«rtlon  in  th«  trust  d—A 

of  s<»ctloa  1*  Artlole  2»  undor  which  the  trtt«t««  eould  not  b* 

ooiip«IX«tt  to  oowtc«aoo  for««lesttr«  proee«<9iiait«  ualooo  roquoot  b« 

aa<!e  by  otmere  of  rit  least  t«o  p«r  e«at  of  %lm  totsl  bene}  laidfiio  w^^s 

ftgaln«t  publle  poll 07  axuA  JLaw.      -uoh  le  not  the  law*     in  C'Olbort  t« 

Mnnoapolla  1;  St»  L«  Rr»  Cfl^^p  53  Ji.   -v*  XXMt  1136*   U  «*•  t)%Ut 

"¥•  aro  tumbXo  to  oo«  vhjr  the^  bo»<SiioI(i«ro«  subject  to 
MtuiOBablo  ilnit&tloiio*  w^r  not  bo  bomiMt  by  •tlpult.tloBo  in  tbo 
■sHcbtfo  of  thio  chauTi-oiert  mlTlag  a  df^fault*  oiidi  provit^ing*  stOi* 
Joet  to  the  coR^ltiono  nmKm^$  for  tha  for«olooiire  by  tht  truetoo 
oxeluotvely*   "   *  *  *th»y  avo  agrttOioiito  whiob  tho  bond  hold  trst  aro 
lit  liberty  to  asakot  and  thero  la  nothias  illoipal  or  eontrea^  to 
publto  policy  la  then**     it  la  not  tho  l»toati€»  or  »ffoot  of 
sueh  ooitiijltloao  or  otipulatioaa  to  oiT«st  the  bondhold«ra  of  their 
right  to  jttdlolal  roflMMiioot  or  to  oust  the  eourto  of  their  Jurle* 
dlotloni  it  la  Merely  the  ta^eitioa  of  certain  eondiitiona  upoia 
theaaelTO»  ia  r«($peet  to  %ke  oxeroieo  of  iM,t  rifiht** 

44 f  7?>  It  vaa  ia^idi     ''It  la  aa  agreeaMint  whioh  the  parties  were  at 
liberty  to  nako*     There  is  sethlaff  ia  it  ill#|^  or  ooatrary  to 
publie  poliey*** 

App*  135 1  137 •  oertlorarl  dialed  by  the  ?m»Tmm  Court t  it  i»ae  aaidi 
*Am  a  general  propositioa  the  wmi^T  of  a  boad  e^ourea  by  a  Bortgafo 
or  truot  deeA  has  a  right  to  laatttate  fortcloauro  parooeedinga  where 
there  ia  a  default  ia  payment »  but  It  la  obrioua  ttsaxt  thia  right  Mii|r 
bt  reatrieti^di  or  llaiteci  by  agroeia&at  betwoea  the  l>c«K}l:»l(diera  aadi  that 
thio  liait&tioa  inay  be  expre»»ed  ia  tl^  truat  de«^  or  Mortgage**'     Sao 
*i««  ByJUoville  Saviagg  Beak  v»  Mercantile  tnaat  Uq*»  1S4  ill*  App» 
iVS|    jjoateerg  ▼*  lat*  ,l«ia^«„tel>  &  YejLoa*  Co«,#  mo  111*   App.  509«    But 
it  io  oo8tead<&<$  th«  bill  alao  ch^^ripta  a  fraudulent  eich^oo  botwooa  the 
c^raeaebaiai  Staia  iareatneat  conpaay  and  the  c^r  eeaobaiai  ^mn»  Baak  & 
truat  C  apany  ia  plaelag  the  bead  iaeue  in  aa  oxooaelTO  fMomUt  that 
tho  pleolag  of  the  t9»X  ea^tate  in  trust  with  Greenebaua  Soaa  Bank  Ik 
Truat  Qtmi^my  aad  the  inaertlina  la  the  truet  deed  of  .ectima  If 
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Artlol*  S»  aiMl  3««ti«B  1»  v'orti«l*  S*  wms  t%  a«if«fii«zd  tlM  liitftr«tt« 
of  ^he  OrccBclHkia  ^ocit  inT«{>ta«iit  O0agp«iiQir  uui  QmetuibAvm    oa«  Bank 
It  Trust  ComjfiiJiij  tatA  to  tbo  detrlaoat  of  the  boadheldorof  that  ttao 
tnwtoo  f«llo<l  to  roqttire  th«  nonthly  pajnaonts  prortdetf  by  tlw  tnut 
4oo4l  «nA  wao  tlMrOby  BOfi;lis«nt|  that  th«  truotoe  £»«x«itte<:   tho 
Qroenehatai  '  ono  larootMont  cosipany  te  coUoet  th«  laeon*  »Xt«r  d«<» 
fault  la  pian3»»t  of  th«  prlnolpal  mi  the  first  ROrtis^ice  sad  to  Afply 
it  te  th»  pnyaont  of  the  Juaioi'  nortj^ige  o«aed  hy  the  dro«aob«tM 
Sons  laT»0tBieBt  CMipany  ;^»d  Oyoonobowi    oils  Biuik  i&  7ru«t  Cotspiuiy 
and  to  diTort  to  th«ir  oim  ueo  ^d0«021«a£|  th&fc  tho  Sroonobaun  i;o«o 
ittTootMcat  ceog^oay  otetttly  otmod  th«  titlo  ^nd  coaoealed   the  la- 
fons&tioa  fre»  the-  hoadhoXdc-foi  tb&t  th«y  foxme<£  a  bead  e^aors* 
o«HBittO£  te  d«f Oct  the  IntKiMssto  of  the  bo2£dhel^«x-c<  aad  te  not^iiiro 
tho  ttosds  at  Ieft&  thfta  th«ir  actual  TaXuei  thnt  they  rctymetS  te 
rereal  the  inwoo  of  th«  head  etmers  le  order  th-^t  the  rot^ulred  t^«e 
|K>r  9^mt  ttQUlA  Bot  aalBO  *  proper  dfinsond  &a  ihs  trustee  to  act|  thnt 
it  waa  inposBlhlo  to  con^a^  «rlth  the  prorinloaa  of  the  truot  dood 
te  Mttlto  a  dmauad  by  the  roQUlrod  t«o  per  oeat  because  it  «rao  prevoate< 
by  thfloi  th£<t  bocRuao  of  the  "affilistleaa*  of  the  trust e«»  the 
QroeBebattH  Oeas  3aak  &  Tntat  Conqpaay  aad  the  CroeaebauH  ^mn  inreot*     I 
•oat  Coapaay  »ad  their  eoXla«iea»  a  d«Baiid  would  be  of  ae  avail*  aatf 
with  tlweo  ehftrges  ia  the  bill  it  wan  error  to  aut^taia  the  deaurrero* 

tho  of  feet  of  a  cti»unrer  ia  equity  i«  te  admit  the  truth 
of  all  tho  faoto  properly  pleaded*  a«  dlstiagttiahed  fron  conclusloao* 
but  it  does  aot  admit  iafereaooa  of  Xsm  dra«a  from  those  f a^otst  ead 
erory  allesntioil  io  to  be  tahea  meet  strongly  agaim^t  the  pleader* 
The  ohargos  that  all  the  atoek  of  the  Greenebaum  Seas  lavestmost 
um^tmjf  wais  i^vaeo  aad  ooatrolXe<i'  by  the  Oreoi»baum  ^oao  Baadsc  &  Trust 
Coaip?my  sad  that  Orooaobaum  ^«me  i^rreetoieat  c&a^naif  ^^^  Oroouebt^M 


-ax* 


#MrT4  Mitf  Xtf  &«6iv«<x4  %ia»ti^fjKq,  ^iMimm.  %iLi         .    rt  o4  Hlimt  mt^mti 

•■•a  mtm^'im^ts  ti£i  SAiii  f&i*£S««0&t  Mtf  m^  itHtii  •«  ittrr^b  oi  bam 

-oi  ajit  I)9JUmmi»»  Jaa>  *X^^^  ^i  d^-v^e  tX$t<x0»«  iQnMiaftO  4hBMK^«»?flU 

«M<i  tiiiiir«  •«  to  f#  »Xw«(v  ^iMMPi^  «  •a»i««xxo»  liMfar  ^«I#  XpH«W9  #■»« 

•t9h»*iq  Mti  l<««Jja»s  yJLvmxtm  tn^m  ooiUl  vif  oi  al  mitm^fUim  fwvo 

i«9S9#9<»T«i  »n»!2  laimiMiotfvi;!  tnu  to  <ooi«  orfa  Um  «amU  ot^iorio  mCT 

^«»^  MKa4mm»t9  Mil  itf  »«XX*«tf«0»  Am  Nmoo  auov  ^BMV**^ 

Mi»#Mn«rc«>  2!«L«  \2t«iw»''  ^^AMtfa^'fiii:  «a»L.'  «otfoa»tt«{)  ia«;»  Mo  i0ft$«B»^- 
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smu  Bank  &  tnuit  coapiaqr  d»T«lop«tf  a  niitiww  t«  sell  larg*  oon- 
struetlMi  bond  is.^ues  aac  tihat  tiavy  l«im««    a  bmitii  ov<ii«rs*oaMnl%%«« 
t«  6ef«at  titut  intervcts  of  thi?  totmci  o«Boro  ana  acquire  iMMitfa  at 
loos  UiaM  Vhoir  aeiit&l  T(au«»  aaa  &hat  )»«oatao«  of  th*  «ff  lliaiieiis 
•f  Ui«  tvuKtoo*  the  Sr«o»«k>iuab  :»ono  JUtnroaUMikt  Ccatpni^y  Aa4  GjcooaoImma 
3<isa  B«sk  A  ?rust  C«K]^miiy  aud  their  aoXlueioOi  &  ^umta^  isoulci  bo  of 
no  ftTciX*  vore  not  acloltted  1^;^  the  dctsuyrert  fof  Umi^  «<»x?d  trnXy  tlbft 
plon(S«v*a  oo]3cluii.1en»t,  unct  it  i«  not  fimffi9l<sn»  to  aXl«i£«  frsnt! 
g«ner{Olly«    HTc  oufficiont  fsete  vor«  stated  ov  ap:^nved  frffls  tho 
bill.    Vor  eoji  It  be  aaid  tliAt  b«e&it»o  tbo  trust  do«d  tand  Inoortod 
tlioroin  -  j^etioi  1$  Ajrtiolo  2»  and  .>«otien  !§  Artiolo  3»  n^loli  aro 
aonaaX  «>ad  euetonury  olauaoa  fowsd  in  tr«»t  deoda  &»{  rogardinc 
ithioh  bottdheldora  aro  »t  liberty  to  oontra«t»  th^tt  tlur  ««ne  «or«  m 
ina  rt«^  to  tho  detrlnont  of  tho  hondholdora  and  mete  fx^tululont 
AS  fraud  is  not  dedneihlo  fron  facta  and  oiromostonoos  plainly  c«ni- 
sistoBt  with  henost  intoation*    ?^the»wire»  tho  bill  la  defectivs 
in  SMny  other  reepoets*     it  ooatains  isaat&rial  alleg^'tieoot  does 
not  allogo  uny  fsota  ahsnrlng  ^tny  oon/liot  of  interest  botwoon  tho 
tnistoe  ana  th«  bondholders  or  id(.?ntit7  oi  interest  botvoon  the 
truAtod  and  tho  aro«n«bniai  c^oas  Xnveotment  Caqpaay* 

A«t  srovsiuia  for  the  restov^  of  th/t  tntstoe  it  Is  allecoiA 

Investment 
tbskt  it  pe mi  tied  ^^^onobasA  aons     ^        Omtj^^sy  to  t^olleot  the 

inooRa  freia  tho  real  ostatd  :2nd  f&ilodi  to  ro^tuire  th&  monthly 

paynottts  fonnrld^d  "iiy  the  trust  deed  to  bo  mmi^  to  it*     /ai  that  sl 

oourt  re<^ttlr®is  txtm  a  trus^toe  .-^vn  odsoadB  iSkiXl*  aoamm  pmd«»30o 

sad  9e3sy«o«  c?f.ation  smA  ^ht  bsisi«rst  oxeroi^e  af  <%  i^iac^are&ionarsr  pernor 

in  the  ahsonoe  of  su^aino  noj^llgoaee  oar  ^il/ul  def^nlt*     i';%if^alis.  ▼• 

Loitora  261  111*  ^pp*  92 1  lOH*)     the  trust  doed  providoi^  (AjrtloXo 

4»  ^^otion  2}  thsktt 

"The  trttstoo  ehall  not  bo  liable  for  the  exoroiso  of 
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IT  tftfUTf  *     <^^^ 
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or  fftlXart  to  •xereiaie  tsny  dis«retloa  or  poA«r  l^iereunder*  or 
BlBtakes  or  errors*  in  Jn^sKoat,  or  cth«rftl8*   la  cor.r.ectiou   *lih 
thiB  truatt  except  for  lt«  own  viXful  miseonduot  or  gross 

The  bondholderB  wero  «atltle(^   to  rtc«»tTe  the  principal  cad  iaterest 
oa  tb«lr  htiodo  whoa  due.     It  syppe&ro  froK  the  biXl  that  no  e'pf^ult 
ooourred  la  the  pftymrnt  of  either  until  l:eomb«r  1»  19K u     Th«  first 
time  the  trua&ee  could  b^TR  tmken  any  stutloa  *aB  thirty  d«ys  nfter 
deffuat  ftnd  then  not  for  foreclonitxe  of  prlaoip&l  unlc©H  the  hoX<tera 
of  two  per  eeat  of  the  bonds  eo  eXeoted*     Under  thle  BU,te  of  tho 
record  It  eoimot  he  sn.ld  thp.t  the  bill  aXXoged  uu0h  faets  «>n&  weald 
««rr«nt  the  revoreil  of  tho  trtuitoe. 

1%  is  aXso  contended  by  the  owipXainaat  that  this  e««rt 
•TfA  Ul  AetQTim  ^^  motion  to  eoasoXIdate  her  bill  with  the  fore* 
oXosure  suit  Inatitutod  by  the  CeatrmX  Traat  Cosipaay  of  Illinois* 
It  appei&rs  th»t  nftov  the  oonpiaiQ&nt  had  fllod  her  bill  and  before 
mej  honrlag  was  hod  on  the  deaoirrers  filed  in  tho  instant  oaso* 
the  Ccntrml  Trust  Ccnyieay  of  Illlnots  as  tmstse*  on  M^roh  5»  192»1« 
filed   its  bill  to  for^oXoee  the  truAt  deedt     thereafter  ea  M;.roh  17 « 
193Xf  «Mq»lAlnant  filed  her  petition  praying  that  that  prooeeding 
Might  be  oonsolldftted  with  the  Instant  oase*   Her  owtion  was  denied » 
•nd  she  now  aaolgns  this  as  error*       The  quttstlon  whether  oausea 
inrolTing  the  sAne  question  shall  be  consolidated  in  the  trial 
eourt  l«  one  resting  XargeXy  in  the  sound  d 1 sere t ion  of  that  oourt 
;^y— gar  T#  County  of  ra«owelX#  264  IXX.  X72),  and  unless  that  dl»« 
eretlon  has  boon  gr«atXy  abuaedf  as  wlXX  not  Interfere.     (j^lXea  v« 
]uanforth.  37  iXX.  X57,  X62.) 

The  bill  of  ooapXaint  lalXlng  t6  show  on  Its  faoe  that 
eo^pXalna&t  was  entitled   to  ihc  rtllef  settght»  the  ohanecllor  properly 
oustained  the  d&Burrers*      x'eoree  affir»od« 

Srldleyt  ?•  J««  and  soaalaa*  J*»  oonewre 
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(plalstifr)* 

Appellant » 

MXLtag   K.  HHLIH  and 

(ditfciidlttjttii)» 

App*ll»«t« 


GOUET*   COOK  COHHtT* 


266I.A,  597 


»«  ^stzcs  Kaaaaai  muYmnji  tm  o^zinaiv  09  tm  court* 


?laiatirf  8tt*d  MUt«n  £•  H*liii  and  Cbarlea  J*   ^'^pi«v 
for  persmtal  Injuries  reesiire^  &«  a  rtsnlt  of  a  collision  ^etweoa 
tho  fttttoBol^ilo  la  uhleh  ahe  «aa  a  |»aa»«iic«r»  owned  by  ClMrloe  J« 
^gMOw  and  drlTea  by  hla  ohaufreur*  and  the  nutonobile  of  UiltoB 
1*  lolla*       At  the  elooe  of  plaintiff* a  oaao  the  eotixt  directed 
the  Jury  to  find  the  defendant  uharlea  J*    <gne«  not  guilty*  and 
at  the  eloae  of  the  trial  the  Jury  returned  a  verdlet  finding 
the  defendant  Uiltoa  K«  Helin  not  guilty #  upon  whioh  finding 
JntfgMMit  waa  ontered*       To  rererae  thia  Judgnmit  plaintiff  appealed* 

The  plaintiff  *  a  amended  deel&ration  eonaiata  of  eig^t 
eoaata*       ?he  first  alleged   in  auhatanee  that  the  4«fendttttt  H«lln 
at  the  tliM  of  the  eioeident  ti«a  driyiag  an  autociobile  north  on 
Clark  atreet  in  Chieagof     that  the  defendant  .^gnowt  by  hia  aervnnt 
aad  agent*  was  driving  an  autoanbile  eaat  oa  Oak  atreet |  that 
plaintiff  ira^B  riding  aa  n  gueat  in     gnew'a  autoBObllei  tikat  Helin 
and  the  defendnnt  A&am,  by  hie  8erTant»ao  negligently  operated 
their  reapeotiTe  autoaobilea  that  aaid  %atoaobilea  eollided*  and 
an  a  reaalt  thereof  plaintiff  i»a  injured*  ate.     The  aeooadf  third • 
fourth*  aixtha  aereath  and   eighth  eounta  charge  rerioua  apeelfio 
acta  of  neglitsettee  oa  the  fart  of  the  defendaata.     The  fifth  count 
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eharged  that     gncv*   throm^  hl»  &gent  or  gffrrantt   so  wilfully  and 
want  only  propel  l«d  and  oper&te<}  oAld  RUtonobU*  ao  to  e^dilbit  aa 
•atlre  nbsenoe  of  oaro  fox   the   wsifety  nnd   lireo  of  others*  and   tho 
dcfeiuSant  Holln  oe  wilfully  and  vantonly  propelled  aadi  operated 
•aid  nucosiobile  no  to  osJhiblt  an  «ntlro  Rbbonoo  of  onr«  for  tho 
oafoty  and  liT«a  of  othore*  and   la  oonaoquonoo  thereof*  th«^  said 
autOBObllea  collided  vith  ffr«at  fere#  asd  Tleleaoo*  ete«     £ach 
oouBt  alleged  that  the  plaintiff  trae  at  all  tlBOe  la  the  exeroloe 
of  ordinary  oare  foi-  her  own  o^^foty*       The  dtifendante  each  filed 
a  plea  of  general  Iveue*  and   the  defe»d»n%  Agnei?  also  filed  a  epeelal 
plea  denying  operation  and  eoatrol  of  the  f^vttonohlle  mJUe^ed  to  hare 
been  driren  by  hin*  through  hie  serTant* 

The  undisputed  eTlden^e  dlaolo»ea  th&t  llareh  29*  1$S9» 
hetveen  the  hours  of  three  ^»d  four  o*oloe}s  la  the  aftes^Qen*   the 
plaintiff*  as  an  InTlteti  gueet*  «a@  riding  east  on  OaJc  etreett  a 
olo^ely  built  up  portion  of  Chicago*  in  a  Lln<:ola  aut^aohllo  owned 
by     gnev  and  drlTea  by  his  chauffeur*  and   Hella  was  <lrlvlng  his 
Bulok  eatOBObile  north  on  Clark  street*     the  two  automobiles  pro- 
oeeded   into  the  iateroectioa  a»4  lic!lin*e  autcmobile  struck  the  sldio 
of  Agne«*8  autoiwblle*  and  as  a  result  of  the  colIislGn  the  plaintiff 
was  injured* 

It  further  appeared  that  plaintiff  had  known  Mrs*  Agnew* 
wife  of  the  defendant     gaew*  for  a  long  tlaei  th&t  pursuant  to  aa 
appolntEient    .gttew*a  chauffeur  o««o  to  her  hove  with  Mrs*  Agaow  and 
they  wero  driven  to  thn  office  of  the  United  charities*     Plaintiff 
then  teotlfied  that  as  they  approached   Clark  street  at  a  speed  of 
tKenty^flTe  nilee  an  hour  she  notioed  Helin*s  autonobile  morinB 
north  on  Clark  street  at  about  thirty-five  alios  an  hour*  but  she 
did  aot  oay  anything  to  the  chauffeur  or  to  Mrs.  Agnow  notwithstand- 
ing she  noticed   eone thing  to  oaasc  her  to  ho  fearful,  beeauoo 
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^ttf^tiii 


>ftd 


'*4 


^^here  waea^t  &^/  timM  fox  m»  to  oay  «U4ythlng«*' 

It  «n«  otlpuliiit«d  th».t  AgjEiov*  g  b^a«2   cliauf  f  «iKr  «aa  Mxo4 
%3r  ^<0Mm  to  ilriTo  this  partlouXaY  au&oaK>toll«  tithor  for  hlis  or  far 
lUri*  AgBov'o  buolBOso  or  plo««iir«  onti  was  toX^  %«»  tokt  oi'd«ro  froa 
oad  driro  Mrs*  '^ntvt  v9honQT«s.'r  itiid  whorover  the  w»at«ei  io  goo 

It  lo  ao«  vtlX  ae tiled  that  tbt  ll&blXlty  of  the  ovaor 
of  AS  automobile  for  dciaukgos  through  ito  nogligeAt  operation  hy 
another »  depesdo  upon  the  prinoiple  of  ageisiioy*     To  enahle  the  injured 
perooja  to  reooTer  from  it«  owner  donagee  cauood  \»y  the  negligent 
operation  of  an  autoeu>bilo»  the  plaintiif  suet  prore  thsit  the  operatioa 
vao  hy  the  omiert  or  hy  hla  aerrrmt  in  th<»  owner's  buoineo^  and  IB^ 
the  owner's  authority t  and   if  so  proTod*  tlie  negllgenoe  of  the  aer* 
Taot  B»gr  be  lisputed  to  the  smeter  and  ho  nay  be  hold  liable  for 

reeulting  daaa^ee.      {Ml»m.y.*^MM.¥^M9M».^iite^ISLlTmSMtL  ^^  ^ll* 
**^l    yhite  T«   seit»«  542  id*  2«6|     Aaderoen  v«  Bjntia&is*  MA  id*  8^*) 
The  teot  to  deteztBine  ishether  the  naettr  io  liable  to  a  atranger  io 
to  inquire  whether  the  servant  wna  doin^  ^hat  he  uaa  eaiploytc!   to  do 
at  the  tine  he  caused  the  injury*       If  he  waa*  tho  aaster  is  liable* 
(jteyer.Xs^Jn^8triajL  .C^wmMff^^l.  »*?  Iii»  1V2|     AmlM^^.^  I.*  ^^ffMyft.,,, 
TB  H*  H*  111*)     The  rule  ^nhieh  ahisiuld  bt  appli^^d  upon  a  motion  to 
direot  a  rerdiot  i»  well  settled  In  this  State*     If  th«tre  io  in  the 
record  any  erideaoo  frtm  whieh  the  Jury  eould  find*  without  acting 
unre!(^^«onably  in  the  «y«  of  the  law,  th^t  all  the  naterihl  airensento 
of  the  deolaration  hare  been  proved »  a  veroiet  shoiild  not  bo  direotod* 
(Libby^  MoSeill  &  Ubby  v*  Cook,  22S  HI.  20ds    Seji|»tt  ▼>  ^IgBfij,, 
278  id*  166 1    f:M^^.r*  International  Harvooter  j^o*.  z^&  id.  4651 
Vail  Y*  Qraha«»  259  111.    ^pf.  172,  and  oaoee  cited.)      \Xl  that  th« 
OYidenoo  tende  tc  prove  and  all  Juat  iaf»r«neea  to  bo  drama  fro*  it 
in  plaint  iff*  0  favor  aiuat  be  eonoeded   to  her.     (MaUor  v*  Chioajto 
Rapid  Tronoit  Ce*»  335  lU*  164*) 


-^  (Toif^-^-jr  *R'tt?JX^«n  a#l  il3»M»Tdti  MD/^ammh  f\  %ll4m»tum  urn  t« 

•in  lU  ^  litvfi 

t   T»^«s«  9tii  tsABT  »4  "kl       «^puutai  ttrfi  bMyVMl  mC  Mbit  Mil   if. 
oj    Box^Mi  «  «^rq[f«    »•<;  bXi.iii«i«  Jtoldir  9Xir%  *if7      (•XXI   vM  •>(  IT 

ui#  at  «l  #i9i(J  )i     .Widtif  alKI  111  k9jj3it9  XX«w  «i  ^oibii«T  a  t««Tik 
»*-  .•ij«&";-:.      -^31  •watt 

fl  OMTt  onr«T^»ir  o#  ■••lift*  tui  XXh  ,>3sblv* 

(•MX  .xxi  ue  ft.»5  lUtttTT  bi^ft 


Ill  Ti*w  Of  ih*  ab«T«  mentioned  «tlpuXatiQat  the  «Tlil«n«« 
•Bd  Um  Iikw  ««  stated  •  V*  think  th«  faot»  w«r«  •off  laient  tn 
p«n&lt  the  oa««  to  go  to  tte  jurj  on  the  (luootlon  ab  to  vhothor 
the  ehatiff our  was  the  ugoat  of    ignow  in  driTlag  hio  autonobllo* 

Xt  is*  howoTOTt  ooatcaded  hy  ^-gnow  thait  oroa  aaoaRslBg  that 
IM  had  oxcXusiTe  oontrol  of  the  ehoMffomr  tho  oourt  did  not  orr 
in  dtreotlng  the  Yoirdiot  iKreaiaoo  there  was  no  eTidenoe  ahoving 
he  «ae  guilty  of  vtilful  and  wanton  Miseonduet*       It  appears  froM 
the  cTideaee  th&t   the  chauffeur  vae  drlring  at  the  %ixm  at  tile 
rate  of  twentyf iToe  ailee  an  Hour  in  a  «Xo«!eIy  built  up  portion 
of  Chieage*     Under  eueh  eircumattnoea  wo  are  of  the  opinion  that 
question  was  ono  for  the  jury  to  detemine*  ana  that  the  eeurt 
erred  in  directing  a  Yerdiet  in     gnew*«  favor* 

i'laiatiff  also  eentonde  that  the  court  tirr^A  in  giving 
instruotion  Ho«  1  offered  by  the  defendant  Helin*     It  will  net  he 
Booesaaxy  to  pass  upon  th^t  instruct  loii  nor  to  express  an  opinion 
as  to  whether  any  liability  exists  as  against  the  defendant  Helin* 
The  Judgnent  in  favor  of  Milton  £«  Helin  wad  Charles  J*   '«b«w 
aa4  against  the  plaintiff  is  a  Joint  one*      v  judgaent  &%  law  is 
m  unit  and  if  it  is  erroneous  ns  to  one  defendant  it  nuct  ho  reversed 
as  to  nil  defendants*     Uam  v*  3Lee«  71  111*  193 »  197}     .inner  v* 
£Ctgt4  a«7  111.   4pp*  41*  441     hM3iLXJL..^P^9  ^.SjPMJS^  ,  ^.  ^M^ 
299    111*  213*} 

The  Jad^Mrnt  of  the  ^pmrior  eeurt  is  revers^cJ  <^nd  the  cau»e 
renandod* 

9ridley»  J>*  J«t  sad  sesi^an»  J*t  eenear* 


Siiio^  9iii  isiAi  feate  «#«l«3i#4a»6  9^  ^.ffl  9Ji^  xml  •&»  «4w  mtii%9m? 
©•• » 

b»««pr«*  ttf  turn  #1  iriur;£Mi«><Wte  »aft  M  ««  mm9m*%%0  ml  S^ 

(«fiX8  «11Z 


sssxo 


WiLLIJfIHA  lS«CLEOi    HOGG, 
(plaintiff)* 

▼• 

(defeiM)%at)» 

npp«XX«at* 


APflAL  incai  SOFJORIOR   COQBT* 
COOK  COTRiTT* 
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in,   JUr^TICV;  I^IOISIfi  I^XJVKBKD  THK  OPINIOiT  07  7HH  COOFT. 


Plaint  Iff  reeov«red  a  Judgjiaent  (m  the  Tcrdiet  of  a  Jury 
HPiiina^  ^«  defmdant  for  s^XOOO*       the  oitU  wao  in0tltuio<£  to 
^••oTor  danaiceo  clalawd  on  aoeomat  of  (i«^fezMii&iit*a  alXogod  segllgeneo 
or  UBekillfialnooo  la  tho  admlnlgterlBg  of  certain  X«ray  treatttonts. 
To  roreroo  this  JtidgBieiit  defendsmt  appoaXod* 

TIm  plaintiff* 0  d«Glar«ition  o<»naiot«  of  six  oottBto* 
Saoh  allegoo  In  8al»8t«iRe«  th?:t  <iurlng  th«  month  of  April*  1929« 
defendant  wao  oxerolsing  the  profeosion  of  pliysieian  and  eorgooni 
and  th%t  plaintiff  employed  him  to  treat  her)  that  defendojit 
unakillf tally  ^and  negligently  ocasduoted  h^aelf  in  that  behalf 
and  through  hi  a  ^ant  of  okill  and  oare  hor  aiokneoe  heoftse  greatly 
inereaoed  and  aggraTated  and  her  right  linh  was  severely  burned* 
eto*       The  sooond  count  alleges  ths^t  »he  employed  defendant  to 
attend   and  treat  her  for  the  oiire  of  a  certain  blemish;   that 
dofendrvnt  «ao  pooBOa&ed  of  a  certain  ateohanieal  apparatus  known  ub 
an  x«ray  a^^ohiao*  whioh  he  unod  in  hie   .roatwmt  of  plaintiff* t 
disorder  and  which  ho  applied  to  and  upon  her  right  linb*  careleooly* 
negligently  and  unekillfully*  »n6  as  a  direct  result  her  littb  warn 
eerereljr  burned  and   it  beoaae  and  was  necessary  for  her  to  undergo 
two  serious  operations  on  her  right  llnb*  etc.     The  third  count 


oie«e 


:•     ■'.■SiV 


86 


G 


«T 


4  m  A91t8T99««  t%^v\. 


.    r?#    *«* 
i         -"i  %L9tt^w%Q  ^^1  *r.\  >{(  tad  ^i^rvAifSMi  iMw  b9««»Y9nt 

'-9ff  -{•)  icxi««itt»f>*«  ««r  Ami  wumm4  $1  ton  bMrra^  x^v^t^T** 


alltc««  that  defendant  negligently  failed  to  use  and  employ 
suff ioioat  oad  propor  flit or lag  nod la  and  ao  a  rosult  her  right 
lla^  beoaoo  oereroly  burned.   Tho  fourth  oeunt  allogoo  that  la 
and  about  th«  appllorttioa  of  tho  X*rajr  treatmoBt*  defendant  eare* 
loeely  applied  said  oleetrloal  rays  too  frequeatly,  and  as  a  reault 
her  right  llab  beoame  seYoroly  burned*  etc*   The  fifth  count 
allecoo  that  defendant  applied  the  X-ray  treatment  without  f irat 
aaoertalnlng  the  affect  of  the  applloetlon*  eto«   The  sixth  count 
alleges  that  in  the  use  of  said  eleotrloal  mchlnot  defendtoit  aote4 
earelooaly  and  aa  a  result  her  right  llnb  vaa  sererely  burned »  eto* 
Kaeh  count  alleged  that  plaintiff  vac  at  all  tlaeo  in  the  ex^rolso 
of  ordinary  oare  for  her  own  safety •  and  that  she  was  ooapelled  to 
and  did  txpend   tlOOO  for  aedloalt  surgical*  hospital  an^   nursing* 
etc*  the  defendant  filec  a  plea  of  general  Issue* 

There  Is  Tlrtually  ao  dispute  as  to  the  naterial  fciots* 
I^ofendaat  la  a  physician  and  since  1890  has  continuously  prnetleed 
his  profession  In  Chloogo*  twenty-flTo  years  of  whieh  hare   been 
devoted  to  JS.»ray  dersatology*   inuring  the  aoath  of  April*  1929* 
plalatlff  was  suffering  trim  what  she  described  ».»  a  rednese  of  her 
•ahles*  for  which  on  spril  20  ilM  eoneulted  defend^mt.  Re  examined 
her  and  found  Tarioose  and  red  dilatod  Telas  around  the  ankles  and 
adTiotd  injections  and  X-r«y  treatments.  On  her  seoonc!  rlslt  to 
his  office*  she  wno  prepared  for  an  X-ray  treatment,  defendant  using 
a  Victor  OnlTexsal  X-ray  machine.  The  treatment  consisted  of 
adjusting  a  large  globe  around  the  lower  part  of  h<- r  liBd^e*  first 
one  find   then  the  oth»r.  Following  this  treatment  she  t»iib  told  to 
return  la  a  couple  of  days.  On  her  third  rlslt  both  of  her  liifta 
were  Injected  identically  Alike,  the  Injection  consisting  of  a  small 

amount  of  quinine*  given  to  retract  the  weias*  which  is  the  usual 
treatment  for  suoh  ailments,  and  aa  X-ray  treatment  administered. 


•••xAO  ins^Mntr^it  tiumi3^»ii  XBt-'Si  via    to  a«»i'i"t>ll«ic^»*  »ifi  ittutfiR  AM 
IXm*t  a  ms  tarn  %xl^^mv9f'^  ^  l*9tttn%t9t  %hm  &oliiQ««  xIm«X 

{H(«f»^   lai»te»l«&  t«flliii>^  iAOi^^':«Y?i?   S>1a«  to  titw  tttt-f  tit  •<«44  af»»XX« 
•»«l»«»x;-!  -•      '^■-  »»«1#  ■•••■^f-'    '"■■■■  -sw**  ^^ 

ii»«tf      •raff  doiifytr  te  sTMt  vvl^-Vft^^^  «09nfrl^  lU  tioiaiiflo«%  «M 

i^siVl  •ll'XQ  >  ^0  jiifs«se  wii  sol?  ^oI«i«m9b  i^x-i^  o;r  &«4«T»fe 

X9A  )•  •MVbs's  «  ««  i»»tflYet:«k  «K«  4A«r  mit  iitJtiattfiv  ««v  nXiia«Xq 

»iiirwwi»  •!     >$m!im9t9k  bm$Xttfin99  MH  n  IX^m    m  il9iii»  tot  tttoX^tet 

tea  99tMn9  9Ai  ^mwm  miX»t  fto4«Xi&  b9%  bne  Moeiur  b«Mit  ftiu  X9H 

9i  U9ir  MiftoM  t«*  «C>     ••i»»iftj»ji«'xi  ^1-/.  ft,^,  «»oi^o»t«i  i»mirh» 

7,Mit<r  <milHi«t«t)  ,«iBMi^«»t^  Vi-Jt  on  t«l  bttjm»«i  miv  tite  ,9«Jt'tt«  mia 

$9rk\  «o(telX  ^^ff  to  ^UMi  lOwaX  MCi  Hwoxt  oiToXa  OJwX  j»  »alJsirtka 

o*   8.Xo#  aav  mS*  499miM9%i  aJMi  ;|ia«oXX«/V     .kojI^O  oKJ  n«ifi  to«  »«o 

•italX  ^«f(  to  ii>otf  iiaiT  Hli(#  tod  MO    •«^a  t#  oXt»oo  •  mi  tmsi9'9 

llmu,  a  U  SAltfiilacoo  n9U99iai  otfi  ..ilix*  xa«o^ts»M   balv^tm  ,»w 

lMf9M    ^il.>    V*     'i..;-^.    ....0,s*    .,.   ,     ...;,,^»^    e^    ft^yjt^    iO«X|Ull|»   to    tMOKK 

*^*'  '  teo  ,9immlU  j«mhi  tot  #««i«A9Ti 


1>>0B  (iirriTla^  ut  bcr  liom*  she  aoti««(4  a  ••r«a«»«  and  swtlling* 
Ca  tor  fourth  or  fifth  visit  sh«  notie«d  a  little  rtteeac  oa  htr 
right  Hub*  about  s«v«a  iaehe*  alMiTO  th«  nakl**     Oa  her  ft«T«ath 
Tisit  defeadnnt  opened  ap  thia  sor«  spot  from  vhich  1»1ao]c  blood 
oosed*     Ho  oarcfuXXy  elc«dsied«  drtoscd   it  &jad  pl&««d  a  p«iftt«  otov 
tho  eorc*       On  hor  eig^ith  viBlt  eh«  notlood  hor  lim^  getiii]^ 
vorse  one  the  BvclXlue  «ttemttd  to  l>«  Bpxo^^^ing*     on  hsx  iwftmh 
Tioit  she  wiis  toXtf  l9y  tho  dofon^Aut  th^t  he  was  aeudiiii;  Mr  t« 
l^«  A«  a»  i^iomenusn*  one  of  ih«  flBeat  tortfeona  ia  Chi«ai^*    'Hi* 
follaviae  daty  she  saw  Dar*  zimmxtmnt  sslm  aEKaaiiaed  her  and  fottad 
att  aliaeaaa  oy>  har  right  lini>  hettre«»n  th«  toot  and  the  kaee  viXuS 
ftdiri««d  thai  ah«  oiitttr  a  ho&pitalt  vhich  sha  did*     T«eiztjr-f«iar 
hoteva  aftor  aha  «Aiar««  tlio  hoispatol  ^x*     liweratui  opened  the  abaoces 
aad  found  an  G.ocu&ulatio&  uf  pua  &iic-  ue.%a9r«d  aaierlal* 

lOalatiff  testified  that    n  hsrr  eli^hth  vlait  ob«  itargarat 
^OBoCf  a  Quract  ia  the  preaeaoa  of  <i«f«iidiiat*  tuld  h&x  th£>.t  ohm 
(plaintiff)  had  boea  buraodt  and  th^&t  oa  the  t#ath  visit  the  dc^fead* 
aat  told  her  "I  aa  Korxy  l  biaxne^  you.*"     Movi6ver»  the  Jturet  aad  tha 
Aefead«at  both  dialed  aakiag  nuoh  atAt*i^»eata« 

Dg*  Hred  ¥*  Sohwarta*  aa  eicp«rti  teetlfled  oa  VehtOf  af 
the  plaiatiff  •  that  la  hla  opinloa  the  correct  tt«e  of  the  Jl-ray 
win  adt  reault  la  a  bura  aM  th?»t  x^ray  treataMata  are  aat  the 
ueaal*  euotoai^ry  «ad  proper  tre^tneat  for  the  renoval  of  T&rieoaa 
▼alaat  that  a  filter  should  he  uaed  aad  that  it  w^e  aot  t)ui  uaual 
aad  proper  prs^otlee  to  uae  the  X*ray  vhaa  a  arug  had  heaa  imi«I 
preTloae  to  the  applieatloa  of  the  Xoragr* 

Ob  hehalf  of  the  defeadaat  ioctora  a*  ©•  li3amamm.» 
ftiul  Malaalol  aad  Jullaa  darvairt  the  aaraat  Margaret  JToaeat  aad 
defeadaat  teatified  that  they  either  treated  or  aaaiated  la  tha 
tre«t»c»t  of  plaintiff  nad  had  aa  opportualty  to  eee  aad  ohaerTa 


awunti^  --itjsii  Grft%  ?T-Mn  i-a^-i    *si^^ 

»ftftX<l   :([»»**.*  •    Site    *ri,«i»^r    ■  -    ■     ■       * . 

XIITO    »  '  ••-■«» 

■  «l 

■'■'.ik, 
\>...  -  •  ,   L   -    '-.1   v 


-i:a:3l.- 


— 11/ 


tas  •s(«a»&  tux*  i«iii«<ftii  l»iA 


hMT  «Mldl1^ioa  aB«   «i)>«il  0i    '»a«i&  ^mViiivii   9hit  41tt  not  iMkT®  an 

]i&€&  AH  iL*ray  smm»     Htr  Qlaita  th£.t  lOfee  naa  tiiixxsnc  rsats  udXeXj 
v^S^^i  !a«r  oiafa  tosiieiuiiy  tht'.i   tb«  mute*  nM  ^<st^ia4.v>X)0i  haf^  aoeilttes 
%hAi  auw  had  s?9e£i  buraed* 

»9:::it  4a  thia  >:;tm&e»tla»«     In  ard<.>x"  *.q  s*<!«anrer  H  ii&«  Bte«a«i»:sy  .f«F 

«ft«  buTSie^  thrdtt^  ttla«  a«gll$iMi9(i  sf  l;lie  dafandsmX*    Tile  qud^tlea 
•«  td  wh«th9y  th«  plaintiff  w*»  *nami*di  d^p^tnd;!  wholl^r  ag^flii  Sj«t 
t««tli[^ay  ihj&t  t]»  »U7««  Had  defttiaaABt  )ted  A4aitt<^  t^hat  altt^  Imd 
b««i  burned*     3he  off«r«d  no  affir»atlT«  pstn^i  tka,%  lOm  «ft«  la 
faet  burned*     Before  a  plaiatiff  eaii  reoev«r  ia  a  mCM^r%«ti««  «a*«» 
It  lanst  b*  «bo«a  by  affiraRiiTA  «Tid«ua«»  first t  ili^t  def«^adsnt  vaa 
mskiilful  sad  negligmat,  ••eiMid*  thstt  hie  Trant  ef  skill  and  ear* 
eaiui«d  thfs  ia^vtry  ^  t>l>tt  pl&iati£X«     {jB»iy^  v«  Q<M»dg#  73  F«d«  44Sf 
Mlla»  y*  Otriatiar,  ISO  111.  App«  334 1     ^allaoe  r*  Yti^ela«ft>  344 
fll*  /pp*  3^*)      tb«  t^»ti«iMiy  Of  I^«i«ra  :.lJUM>zaM»t  l^G>«3ni«l  aad 
Gurrfrjt  ^^i  pliilatiff  ime;  n«t^  buraedf  t»&t£  aot  GO»tx*aiil«t«d*    ^. 
verdiot  r<^iiii«r«d  i»  th«  faec^  of  tlilc  t«»tlza<»ay  c«a  t^u%  oaX^  upoa 
t3s«»  aeByi^tiim  cf  aupdrior  kaovleUgcr  bgr  tlu!  jiury*     It  ^^ast  th«  duty 
of  tM  ^ury  to  r«ader  a  rex^i&t  apda  thtt  9vi€i«^ia«(?f  «jtd  th^.t  it  did 
adt  d«* 

Th»  ^u(i»j»e}9t  is  r9V€rs9d  (ger  tlie  resiroas  points  out  m4 
%h)s  onttv*  it  ;«mRd8d« 

Oridlt^t  ?•  3*t  aad  soaaln»»  J«>  ocmoar* 


■Ww^mi  ^os  i^%  «A-' 


^tJjijaTl : 


*>*• 


jst^etUi 


.T*    »•»« 


.;-2« 


vJS'i. 


X»X 


SS970 

CSiTRikL   XKU3X    CO^FAliY   OS"  XliUOTS 


nUlUXK  WaiLTilSQ   CORPOHATIOS    At    al  yC      ) 
S«f«ndaBtt.  X         ) 


Oa  App#al   of  ^ARCSIXA  K0B3, 

App«ll)iUlt. 


FI«AL  m(M  WWltlOR  COUHT.^ 
COOK  COUfiTY. 


)iB,    JU3TICX 
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IilI.nKftltI»  -mS  0I»I1!I0£  OF  TRB  COUJKT. 


On  March  B,   193X,   the  Ceiitral   Trust   Ctis-^pimy  of  llliriol*  »• 
truMt««,    niftd  itt  bil^    to   ror«elo8«  n  tra»t   d«ed   •«ourJLu|i;  «  bond 
latue  in  th«  auta  al*  ^l,3C0,uO{^,     I'he  &j;>p«li«ii»t«  MAreella  iloba,  waa 
not  a  party  to   iba  till,     uc  July  ^»  19^1,    ah«  siotred   the  coart   lor 
IaaY«  to   Ilia  inataot«r  her  patition  In  wuloii   «he  !Ali'y.^<"i  that  on 
Yabru&ry  16,    1931,    nhe  illad  bar   fe»ill  in   lh9  Superior  eourt   of  Cook 
oouBty  in  caaa  ^o.    531330,   prt^yiBt;,   lor,   uaon^  otbar   thinge,   a  deerca 
of  foreelocura  of  tha  trust  dead  made  by  urtitmt^r  Building  Corporation 
on  KoTasibor   ^0,  1005,    imA   inTolved   In   tlie   iriutHnt   eaoe,    to  which  .ie- 
Burrera  w«r«   lilad  Mii   auat&innd  and  har  bill   diaRiiea«>d   lor  want  of 
•quity;    that   iha  pray«d   an  appaal    to    the  /ip&allata   court  of  Illlnoia 
for  tha  ^irat  Blatrict   aiid  that  eaid   apoaal   ia  pandin^;  and  und«- 
taminad:    and  prayad  tha  ooort  to   at  ay  furthar  jgroca^diniyii   in   tha 
inatant   eaaa.     Tha  ohancallor  daniad  her  motion  :^d   rafuaed  to   atay 
tha  proea«dinga  and   thlt  appaal   followad. 

Thia  Skpp9al   ia  aiaiply  fron<  an  ordar  of   the   chancellor  refua 
to  atay   tha  proea«din(f^-B.      I'hla  «aa  not  &  rinta   ieer««*.      I'he  right  of 
appaal  ia  eraatad  by   atatuta,   :uid   in  the  abaanea  of  statutory  au- 
thority  tharoTor  an   int^rloeutory  ord«r   »»nt*red  in   tha  prograae  of  a 
eauaa  ia  not  appaalatle  an't  may  ba  reyiewod  only  upon   an   ^pp«fil. 
froie  tha  final   ordar,    judg;»«nt  or  daorea.      ad  order,    juigaiant  or 
&%W9   ia   final  only  vh»t;  it   tar£;in»tea   tha  litig-^ttlon   b*twa«»   tha 


otaae 


'l  fivVj^AlU 


8Ga  .A.I8B§ 


.etiOTt  Axmoanit  ^«  im^tmk  «6 


«(ii 

')•»« 


t4>Im»# 


-jc/.U4n»<n»t>  ^n**'fJ:w'^  •xa«B*«TrA  t**  ♦»ft»i't  feooti  i'«*.^-t 


•  2- 

farii*s  on   th«  merits  of  tha  oiiao.      The  order  from  vhieh  thm 
app^llttnt  flottght  an   appeal  detimalned  notiiing   ucuti«ruing  the 
■erita  of  the  oontroT»r«y.      It  vae  nii^rely  Intorlueutory  Mid  ae 
statute  autiioricee  an   ttpp«al   frow  the  order.      (The  People  y. 
yieher.    335  111.    4oa,   411.) 

Yhe  appeal  aust  be  Uisi^lased  and   It  la  eo  ordered. 

APPEAL  DiaMl^8£^B. 
ftridley*  i'.  J.*  !Wd  ^canlan,  J.,  ccneur. 


99892 


ILLISPOIS* 


ABTHCBt  B«  nrXQKf  et  &!•» 


ARTMQR  B*  OriOKr, 


App«lXaat< 


ISTBPZGCmORY  APPEAL 
IRCM  S»JPSBI<3B    COtJBT 
0?  COOr  CGUOTT. 

266I.A.  59^ 


m.  JVSTXCSIL  XXRK^  iEXIVKBJbL  THE  0P3iaS  Of  fHS  COISIT* 

7hle  le  azi  &pp9>%3.  fr<n  ^a  iatttrlceutory  ordcrr  of  the 

of  eertaln  iw^rored  r««l  «itatat«t  in  a  %nx  foTeclqtmre  ^uit  1>rousht 
«BiA«r  %h»  JUtrwwM  A«t  (Seotlea  293*  Chaj^ter  120*  Cahlll's  lUl&ols 
Bevlsvd  Statutes*  1951*  p*  3999* } 

Th«  bill  of  «0)m^l«ijuyat  la  aigne^  la  thft  aaae  of  th« 
Pveplt  1^  Hcnrjr  K«  Ashton*  their  attoraej  axti  aoliGltQr*aiid  is 
sworn  to  by  hUi*     It  preys  for  sa  account  lag*  a  foreclosvcre  and 
ths  appointment  of  a  Tteeir9X  with  authority  to  take  poaeessioR 
of  and  aiaaage  the  property  laader  tbe  direction  cf  the  court |  to 
eollect  the  rents  and  profits*  and  distribute  the  proceeds  aa 
the  eourt  wkj  dlreet* 

In  the  bill  it  is  alleged  that  the  People*  ttp<a  order 
of  the  Board  of  County  CoHDiseioners  of  Cook  county*  represent 
that  ths  general  taxes  for  the  years  1989  and  1939  wore  levied 
upon  ctrtala  real  estate  deeorihed   in  the  bill*  and   thrxt;  said 
taxes  so  leried  upon  said  real  estate  li^eaae  due  and  were  twt 
paid  and  said  re&l  estats  vus  thereupon  forfeited  to  the     tate 


to  EtATi    mt  W   -c^^-CXI 


«9exii»qii.v  bm  itumlRjJiifMQ 


♦▼ 


deS.A.I89S  1 


•T4W0  SK¥  to  »xc7«o  act  tjsmwfum  mmsa  .  >xtcvi  •m 

BiftAtXxx  sUilitLu:'  ,091  t»9cf^^  *^8  mUi99&)  HA  M— nil.  «C#  ttifli 

di  |#^JN»«  Mf#  lo  Mtl^vvlb  Mfi  V9taai  xH«i««9  fiM  cimum  ten  )• 

Y9M*  mt^  ««l4M«  tiC#  #«fU  WyiXiii  ai  ^t  IXltf  «ft  tf 

tNiirvi  •«««  fCtl  tan  aitl  •'im&x  mU  «o1  ««xjiI  immi«B  mU  <jhI# 
U««  lMt4  ten  ^Ut4  •di  mi  h9€l%P9*b  •iitiw  Im^x  mkmifo  m&yi 
Hm  '»%mm  im  m*  •■»••«  •««#••  iavt  himn  mt^ft  h^tt^l  m  mx*! 


9t  Xlliiioii  for  B«npftyB*Bt  of  »Aid  1iax«s»  ond  tb*  aeortMtf  iatorestt 
«o«ti«  pcBAlti««  A-nd  ]^inter*«  t—B  due  ttaovMBt  for  tvo  auoo«aaiT« 
/•aXBt  MMttntiag  t«  $3978«C3|     Uiai  «ald  taxos  ar^  a  prior  and  first 
Ilea  ttpon  aaid  rctil  aetata »  s^upcrlor  to  any  nad  &11  other  Ilonot 
•Bd  thAt  ooapXaiaant  it;  •ntitlod  to  im,ye  said  li«8  forecXoa«K:|  that 
•Aid  property  Ib  i«proTed  trithi  a  threo  ttory  brtek  iJuildirM^?,  eon* 
taiaiBg  42  ap^rtaente*  tvOLXy  rented  vlth  ?%  eroi^s  rental  of  #2aCH>  a 
Konthf     th&t  tlie  0»id  property  remains  forfeited  to  the    .tate  of 
IllinoiR  for  the  years  1928  and  1»!29,  and  is  in  the  possesssien  of 
ths  mmvT  (appellant)  who  is  !&pproprlr^,tl»j^  the  r 't«ma  ther^fron 
to  his  o«a  use*  and  when  so  a]ppro;irij;;ted»  it  will  be  dif  >  io<at  to 
reolalM  then  ia  order  no  fiatiafy  the  lien  of  eoa^lainant |  that  the 
r<aBedy  by  a&le  under  »,  deoree  of  %im  court  is  une^rtain  for  the 
rea84»  th'^t  if  sueh  properly  vers  offered  for  sals*  it  is  doubtful 
whether  there  'would  be  bidders  at  sueh  sal<&t  as  su&h  bidder  weuildl 
not  $9%  possession  of  the  property  until  t%;o  yeave  hM  eXmpsetS  IVon 
the  date  of  sale»  ausd  th««  ttm  pureh<:>,»er  %#uld  get  poisscissioe  dnly 
in  ease  there  was  a«  redea^tioni  that  Ui  rlew  of  th^^  fuet  saldl 
property  is  inoom  bsnriae  imc  thixt  there  arc  tenants  in  sai^  build* 
Um§  it  would  be  unjust  to  other  tajspayers  to  furnish  th&  occupantG! 
with  tfe  serTle«e  of  {j^orr^nutent  during  ^he  two  yeans  of  f*«djs«ptlen« 

In  urging  a  rerersal  of  the  order  app^aLe<^  f rcns  appollaat 
raises  a  nuaber  of  quest l«is«     It  will  be  necessary  to  refer  to 
only  one*  **that  the  ehanoellor  had  no  right  of  appoint  a  f^eoeirer** 

This  identical  contention  was  vade  in  the  «a«e  of  ^ttttvUm 
f*  ptmas  et  al»«  Bo*  2A$99t  opinion  this  day  fil«d»  In  whiehcaso 
we  held  that  the  ehaneeller  was  without  authority  to  appoint  a 
recelTor  in  a  tax  foreclosure  eult  broti^t  under  seotioa  363  of  the 
riOT^me  A«t« 


,,»<.i»U  %«^«  XjU  Mm  ^tpM  *J  -setiw^yw  <«»*«jN9  Xmm%  Mjw  H»«^  b*!! 
#^^*  |tKMi<Uii«if«»  r.i^M  ^'i-a  «v.5iii  ©i  ^•Xniist>  ai  lca8niAX|p»9  ♦art*  Mt 


.  fiy^ii 


JbJL 


';%•:!  jc/-i*r 


-■".v.  *'.   :;   * 


...    ,?:.....:■. 


v3    :5S5i,A'vJ:  .  i-^ii    ^Ci^    \7CRt 


,.i*o»i.««f. 


.ml 


»«i^   ^    «|t>AlJH 


%fiis.^  m*^-^"-  Al 


«iUni  •Wf«Ifi»ic«'S:  x<9.;r 


■jri»\>»i 


•»« 


For  th,  r«..o«.  .n.ig^   k  ^tfiplt  t>   utrmu,  ,^  ^1, 
JMSE&i.  tH*  lBt«l*out«ry  ordtr  •/  ti«  i^Hperlor  pourt  of  ii«ce«totr 
fe;i»  IWl,  appointiiia  ^rri.  lawnerg  as  reo^^lrer  of  the  pr««ii.... 
«to*  is  rttTersod* 

Oridlo3r»  P.  J,,  Mfcj  soaaiaa,  J«,  •«M«r« 


Cqntplaiiuat  and  App«lX««» 


▼• 


Am'Bdit  3«  xvxaHT* 


nrPlRLOCCTOKT  AP 

oy  600K  GoiaiTir* 


ApptXXaat* 
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IBI*  JUSTICE.  KEF;HS2F>  DSLIVKilBB  YHI  OPIHIOK  OF  THii   COURT* 


This  i«  AS  «pp««a  frost}  aj}  inte^looutersr  er<$«r  of  the 
&«lp«rlor  C0ort  entered  iD«eeBS»«£r  23 »  1951 1  app'OlntlB®  «»  rtctfiTwr 
of  ecrtftla  ia|>iroT«d  7«al  «ut»ta»  la  &  t^ix  for«el«su7«  «vilt  brought 
«uaii«r  tha  i  eTenue  Aet  C^ffetlon  2&3»  chapter  120»  CaMll*8  illlQOia 
Kerlaat:  :^tatat«ft»  X931«  p*  35$9*) 

Tha  bill  of  «oiBpI&lnt  la  slgnad  in  th«r  iMtte  of  tht  Faaj^a 
b/  Hanry  U*  /vahtaiit  their  attomay  ^^M  »oX.ioltor»  aM  la  mtom  ta 
hy  him*     It  potaya  for  an  aeceuntiagt  a  for««;leattrd  ac^  the  appoint* 
nast  af  a  reeaiver  with  authority  ta  talw  paa  aaaioa  «f  and  aa&agt 
the  property  tmder  th«  tilrectiwa  of  the  oouxtf  to  GoXlaot  th«  rente 
and  i^ofita*  and  diatributa  the  prooeeda  an  the  aeurt  nay  dirc^ot* 

la  the  bill  it  ia  alleffeiS  that  the  i^€»ople»  up<ni  order 
of  the  3oar<S  of  County  Coaniasloaera  of  Cook  oounty»  repreeent  that 
the  ffaaeral  taxes  for  ths  yeara  1933  antf  X929»  were  levied  upon 
eertaln  reaX  eeta^e  deacribed   la  the  biXl*  and  thiat  aald  taxes  so 
XeTie4  upon  aaid  real  estate  beea»e  4u<^'  and  ware  not  p»i<S  and  said 
real  estate  vaa  thereupon  f erf «ito<^  to  the     tate  of  iXllaois  for 
aonjtayaient  of  said  taxes #  sMd  the  accrued  iaterefitt*  ooata*  penaltioa 
mad  printer* a  feea  dtt«  thereaat  for  two  auo  eaisiYe  years*  wawpwitlag 


<:8dec 


«^aaXXtt|^/ 


01  •&  flUK. 


•  T/nOO  3IIT  M& 


Li/vffViiX;  vl 


# 


-tsXtqnpi  wiit  taw  fanMitovv*!  •  ««sitii»oiM>0  «•  <f«£i  «iiii«i  ^x    wbi^  itf 
tjiiw  tea  1*  aoltmmmmm  wiiM  v^  t'J'^^et^^  ^Xvv  ^^tUo^k  »  )•  #«•« 

•  t»«Ttft  tfM  #«VM  mC;^  m  «I^«»i»ie^  «flld  •ta<i^4«Xf>  imA  ««tXloiit  bmm 
ftnt  flB«i  ♦tJSii*'!.  Mb>  #4011  fttgtXXfi  Hi  ifi  XX1#  (Mi  Hi 

•KV  kmifl  •'tm  <f8tX  te«  fittX  0t«Mt  9di  «•)  •«&«#  X«tm»9  9Ai 

fei^a  am  tlmn  #iMi  •«•*  kM  wjii  «■«••#  »#«#«»  £«•«  U««  Sfvr  NlTvX 
V9lt  «l««IXXI  )t  «<•<!.'  *A$  •!  iMtist'sat  ct««if«T9f(l  aoir  •#«#«»  X»tic 

•«t#nMHii  «Mj*»y  rvXB3«  mm  «wI  «•!  «m»»ir  d*»tl  «*iMslvt  taw 


to  ^3t8I«97t  that  «ald  t«ix«8  are  a  prior  and  first  ll«n  upon  salil 
r«ftl  estatat  superior  to  any  and  all  ather  liass»  and  that  coi^lain- 
•Bt  la  antltled  to  taavo  said  lloa  faroclonad}  that  said  proparty 
Is  laprovad  with  a  tluraa  stary  brlok  building*  eontalnlBg  48  apart* 
Bsnts*  fully  r«nt«d  vltli  a  gross  r«ntal  of  #9200  a  strathf  tli%t  tho 
•ati  property  rasalno  forfsltod  to  tha  v  tata  of  Ullnole  for  th« 
years  IVSd  koA   1929*  and  Is  la  the  possesslMi  of  the  o^mer  (appallant) 
whs  Is  appropriating  the  returns  therefron  to  his  wm   use*  and  whan 
ao  appropriated »  It  will  be  difficult  to  reclalai  then  In  order  to 
satisfy  the  lien  of  oonplalnant  $  that  the  remedy  l^y  etnle  Hader  a 
deoree  of  the  court  Is  uneertaln  for  the  reason  that  If  mxeh  property 
vere  offered  for  sale*  It  Is  doubtful  whether  there  would  he  bidders 
at  sueh  sale*  as  auoh  bidder  would  not  get  posseseion  of  the  property 
until  two  years  had  elapsed  froa  the  date  of  sale*  and  then  tho 
INurohaser  would  get  posse«@lcNB  only  In  ease  there  «a«  no  redenptlont 
thji^t  la  Tlew  of  the  faot  said  property  Is  Inocsso  bearing  ^nn6   that 
there  are  tenants  in  said  building*  It  would  be  unjust  to  ether  tax* 
payers  to  furnlidi  the  oeeupante  xtith   free  serrloes  of  govenaMfnt 
during  the  two  years  of  redemption* 

la  urging  a  rerersal  of  the  order  appealed  tram  appellant 
raises  a  masber  of  questions*  It  will  be  neoessaxy  to  refer  to  only 
one*  '*that  the  ehanoellor  had  no  right  to  appoint  a  BecelTor** 

This  Identloal  contention  was  aade  In  the  ones  Of  People 
T>  il^rftiv*  «*^  *^^fT   Ito*  35699*  opinion  this  day  filed*  in  whloh  ease 
we  hold  th&t  the  ehanoellor  was  without  authority  to  appoint  a 
reoeirer  in  a  tax  foreelosure  salt  brought  under  section  853  of 
the  revenue  '^t* 


kUt  amjM  n*il  i&-  'i  u^vjxi  hism  H0$    |fv«xiite^  e# 

^ima^tti  61450  ijtil^  I  l^it0X(»>isp%  e»H  iki.A«  «-VAii  e^  ^«tl;^liflip 
•<«  J.^^  |tfdttQ«  n  OOSIiSiF  le  l»ii»^t  «ff«Y«  A  rf^fvr  k*#fi*«  xUsA  %99t(itm 

•vnMU*  «tf  sil«-v'*   :*7.a:.w  -i.t^-  •...•'.*«•«  ■it©'!,  l*»ir»n«  •!»» 

«».  tbmSi'^  -i9litl%9  «9<lft8£  vVtC  ti 


HUBMTQ.^  the  li3t<»rIoi.'UtoFy  ordor  of  ttad     u^riox  o«uyt  of  l>o«<radi«r 
25f  X93Xf  m>poInt.tiig  Uorrio  looAberg  &«  r^cciTor  of  t]ie  pj»»U.£Oo» 
etot  is  rerercedt 

OrldXty»  P«  J*t  and  SoaiOJUit  «r*»  oonour* 


1^' 

«a»  „^ai  a. 


•isira<c: 


36388 


Appellant t 

SAKAH   COXUIS., 

Ap|»«ll««« 


COOK  cotriTT* 
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A  Jtt4gauri3%  lay  eoiofvtfaioxi  «as  9Bt«red  in  favor  of  tkt 
plalntiiff  ttffftlast  the  defendant  for  the   au«  of  ^i«6fi0.79  upon  « 
ItttfgiMiit  not*  ex«8ut«d  ^y  tlM  dtfend^nt*       Xhereafter*  upon 
aotloa  of  tha  defendaatt  tho  defoodanft  «;^3  glroii  loavtt  to  plo^t 
Xk9  iuAgmtnt  to  strmd  aa  soourity*       Thero  nas  a  trial  b«f07« 
tint  oaurt,  «ltk  a  Juary»  and  ^  rertllct  rf-tamed  finding  th«  lo9u«« 
for  th«  Aetendtmt*       JuAgtaout  was  «i3t@a>&(£  upon  the  T^rdlet  and 
the  plal£it}rf  hae  appoaI«d« 

Th,«  plaintiff »  la  b«r  declaration*  alleff&d  thni  on 
reeefd»«r  S0»  19£8f  th»  ciefonclant  exeeuteci  asd  deXivored  to  th» 
Northern  Tllineia     coBntruotlon  Co»pariy  her  pioiUsoory  rjote  wherein 
idle  pjroaleod  to  pay  that  conkpfaiy  the  em  of  $X*785»55  la  oertain 
epeeified  iBetnllneata*  «lth  Interest  after  naturttyi  that  oa 
Jftnusry  2*  19^t  the  Conatruetion  Coctpany  lri<)oroe<?>  sold  eBd 
deliTercd  the  net©  to  the  plaintiff t  who  th«»rel>y  t)«*op-iBf  the  la^<ful 
owner  of  the  eaae*  and  t^t  Although  the  note  is  pnct  due  ttad 
frecuent  deaaads  have  been  nnde  for  payment  the  aa»e  ie  ttnpRid« 
The  only  plea  filed  by  the  defesMlaat  wae  one  ef  the  generaJ.  iaaaot 
There  is  little  dinputOt  If  nxKft  *hout   the  f&ote  th*:.t  are  mteriaX 
to  a  deter«infttioa  of  tho  iaotaat  appenl*     On  JJeoeaber  2B$  192fif 
the  enahier  of  the  Chelteahaa  truet  &  SaTiags  Banic,  where  plaintiff 


m^M&mi  •Ai  Miitmlt  ■>4a'aH"^t  ^Xim^r  n  intu,  «T»^t  ^  ^f^*  «t«i««  tdi 

<.M;v:.,:i^'  «>i  «■&•  !M(^  $«Mn9i64%  «t1  tluai  n9<ii  vnui  sfeiuMwb  iit0i;^»<it 
Xjtll9tfi»T:  »^         tt:^      i^mIl  tat  i9m4m  «tft«  11   tUu^nlk  9littl  «i   »i«tfr 


k«pt  h«r  imnJe  account »  o%ll«d  th*  pX«lntiff*s  brother  on  tke 
t«l«phoBe  an4  stated   that  he  was  sendln^r  erer  two  ffentlemen  vho 
had  certain  paper  te  sell*        ihor&ly  thereafter  the  prftAldent 
cmd  tre^eurer  of  the  Northern  Illinois  C(nstruetlaB  Owapaay  osllsd 
st  the  plaee  of  bualnesa  of  the  plaintiff  and  her  hrothcr  and 
A'tor  a  eonversAtloa  with  the  hrother  the  latter  introduced  thw 
to  the  plaintiff,     they  left  the  note  in  quootiea  with  the  .plain- 
tiff*      It  was  given  to  tho  Ceo  struct  ion  Coapa^r  hjr  the  defendant 
in  payaont  of  latoor  Kid  naterlale  to  he  furalsheii;  miAer  a  contract 
which  proTidcd  for  ecytaln  ImproTeaentc  on  &  reDldenee  owned  hy 
the  defendant*     The  note  is  &n  ordinary  jud^scnt  note  In  the  usual 
fcm*       The  defendant  adaits   "that  th«  note*   stiuidlne  alone*  was 
a  negotiat>le  instriotcnt  within  the  laeanlng  of  the  BciEOtiahle 
InstriMents  Law***       On  the  folXcwiag  day  the  plaintiff  Teceiwed* 
by  Btall»  the  eontraet  hetueen  the  Northern  Illinois  Owaetructlon 
Cowpany  and  the  defendant  heretofore  referred   to|  also  a  certificate, 
sljfned  by  the  defendant*  in  which  she  states  th&t  the   iapreveaicnta 
yrcvlAed  tet  in  the  contract  had  hecn  eatlsf ' otorily  o^spleted  cm 
I^ccciibcr  20*  198«*  and  thai  *thls  stateae^t  la  asde  to  laditce  you 
to  pay  to  the  contractor  the  purchase  price  for  ay  (our)  note  and 
contract*     I  (wc)  hawe  paid  oontmctor  the  fiaret  initallment  of 
|X*00  and  having  reaeiTe4  not  lee  of  the  aasifliaM«t  of  contract  to 
you*  and  the  nca»tiaticn  «f  agrCou^d  note  to  you*  herehy  a(prce  to 
pay  the  halanec  of  ^17d5«SS  due  oa  note*  direct  to  /cu  at  ycur 
office*  in  Installaents  of  ^50*00  on  the  20th  day  of  each  month 
coiai&eacine  JamiHry  1929  until  the  fall  aaount  has  been  paid.**     Upon 
the  receipt  ol   theec  docunenta  the  plaintiff  took  the  note*  the 
contract  and  the  c  rtif  ieate  to  thft  eaahier  of  the  (^eltenhaa  hank 
and  aaked  his  r*dTicc  in  reference  to  the  aattcr.     The  er^shicr 
eauyBlBCd  the  p&pers  nnd   st&ted   to  her  th^t  he  wa^  fiwiliar  with 
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them  and  they  were  all  right  nntf  he  AdTls«d  plaintiff  to  purdtias« 
tht  aott.       Ob  January  8»  I929«  the  pre.<$l<i«iit  Mid  «reasar«r  of  th« 
Conetrutftlon  Compsjsy  nvt   th«  plaintiff  n,n4  h%r  t»roth«>r  at  h«r  plao* 
•f  builnest  &n<  after  »o»e  talk  the  nett  was  ladoraed  nnd  d«llTer«4 
t«  th«  plaintlfff     also  the  otmtsraet  aiid  eertifleate*     The  jilalntiff 
then  e«Te  these  off leer e  two  oh^eks*  payahle  to  the  Construetlon 
C«mf«Xky»  one  in  the  aiw  of  |f4I&«66  and  the  o«h«7  In  the   mm  of 
$l»369«89t  whieh  oheeke*  It  la  A<%mitted»  were  paid  in  due  oourse  by 
the  Cheltenhaa  Trust  &.  ;>&Tlags  leoik.     The  plaintiff  testified  that 
at  the  tine  she  purchased  the  paper  she  had  no  knowledge  nor  infor- 
■atl^Bt  that  the  oontrAet  for  the  Isyrorenents  on  the  prenisee  had 
not  been  ocmpleted  eoid  that  slur  relied  entirely  upmi  the  papers  and 
the  mdTloe  of  the  oaahler  of  tli^  bank  in  purohaaing  the  aat«9*     Hie 
defendant  testified*  inter  alif m  over  thje  objeetion  of  the  plaintiff* 
that  at  the  ti»e  thrat  she  isalisd  the  certlfioate  in  quest icm  the  w«rk 
Kis  net  eoag^leted  usder  the  contraet  and  that  aheut  the  i&iddle  ctf 
2}eeefl^er  she  was  sidTised  hy  the  Uon^t ruction  Compan^r  that  it  could 
net  eon^lete  the  work  provided  for  in  the  eontr^et  aad  thfi%  ehe  %'aa 
compelled  to  esEploy  another  eontractor  to  ooa^ete  the  work  «md  that 
she  paid  the  latter  the  wm  of  ^1*173  to  eomplete  th«>  i»«rk«       It 
farther  appears  thstt  the  Caaetructloa  Company  assde  five  j^^rMenta  to 
the  plaintiff  aa  paystenta  oollected  fro«  the  defendant  on  the  aote* 
These  payments  were  Made  fr«s  Janunzyi  1929»  to  July*  1929,  and 
aggresatsd  I35<^i*     The  defendant  denied   th^t  she  jsade  any  of  these 
payments  to  the  Cons  truet ion  Cootpany* 

A  nuabcr  of  eoatentlons  are  raised  ^y  the  plaintiff  in 
support  of  her  arfunent  that   the  verdict  and  JudgVMmt  are  against 
the  law  and   the  eTldeaoa*       In  our  Tlew  of  the  natter  it  is  neeessaxy 
for  UB  to  eonelder  one  only.      The  pla-intlff  oontenda  that  the  note 
is  a  Bccetlahle  instruaent  within  the  meaning  of  the  Begot  ia*le 
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InBtmmente  act  and  thnt  ah«  was  a  holder  in  due  eourae  and  h«ld 
tha  note  free  ef  any  def en«ee  thstt   the  defendant  algtot  hare  had  to 
the  note  In  the  hande  of  the  Coaotruetion  CoiqpaQy*   Thie  oen tent  ion 
le  olcarly  a  merit or ioue  one*   The  defendant  conoodea*  as  we  haTe 
heretofore  stated  •  thnt  the  note*  utaadiag  alone*  Wki^  m  aecetiable 
inetnoaent  within  the  ne&ning  of  the  Negotiable  instruBienta  law^ 
hut  ahe  nrgueat  as  we  und«rataMA  X%$   that  the  note  and  written  e<m- 
tract  oniat  he  cenaidered  aa  parte  of  a  single  contract  ^nd  that  when 
they  are  construed  together  the  note  e«a«e»  to  he  a  negotlaUle  in* 
strument*  There  ia  no  merit  in  this  contention*  ^ee  the  late  «aa« 
of  Balch  T«  ingliah^  2«1  XU*  App*  29*  tdiereia  a  like  oontention  was 
raised  and  WBm»   numerous  anthorltiea  bearing  upon  tlM   aubjeet  are 
cited*   The  defendant  further  eoateada  thnt  aaaumiAg  that  the  note 
was  a  negotiable  in  truaentt  nerertheleaa •  the  plaintiff  «?ae  net  a 
holder  in  due  courae  and  did  not  hold  the  note  free  frcaa  any  def enaes 
that  the  defendant  night  have  Bade  to  the  note  in  the  hs^nde  of  the 
Conetruotioa  Coaq^any*   tlM  defi^iAaat  arpaee  th%t  the  plaintiff  was 
not  a  holder  in  due  ceuree  beeauae  she  did  net  take  the  paper  in  good 
faith  and  that  she  had  notioe  of  infirmity  ia  the  Instrument  and 
defect  in  the  title  of  the  Conatruotioa  Coaspaay*  which  negotiated 
it«  The  Negotiable  Inatruaenta  act  d«f iaea  a  holder  in  due  course 
as  oae  who  takes  the  instrument  under  the  following  conditions*  "l* 
That  the  inatrment  is  eoniplete  and  regular  upon  its  faee*  2*  That 
he  bectdso  the  holder  of  it  before  it  xas  overdue*  and  without  notice 
that  it  has  been  previously  diahcmoredt  if  such  w^^s  the  fact*  3* 
That  he  took  It  i«  good  faith  and  for  Talus.  4.  That  at  the  time 
it  waa  negotiated  to  him  he  had  no  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  person  negotiating  it."  *T© 
constitute  notice  of  am  infirmity  in  the  instrument  or  defect  in  the 
title  of  the  PC  son  negotiating  the  same,  the  person  to  whom  it  is 


kl9d  .tajt  i^^tim^  Mfh  «l  X9iiJLt0l  s  tarn  *<■  ImU  bm  t«4 

Bdi3/^»istr      -'-■•        •lyUi^pWw: ^ic^nffvO  Mil   1»  «Jjft''i^  *itS  nt    ?^.«  dU 

M  twi  <««7«'  m  «nliil^  »ff^   «t9«Xftifj;ir«»Y«fi  t£i:«at^4  fli  tX^i'c^»:x  »  »sm 
«9A''>!t»6  ^|M  «i>i^  i»e«%t  attoM  lufi  &i»/l  :'^  teM»  vmtitm  ?«r3  oi  Wftil^ 

.m^iiti  jQ^9fi  jioiiiv  «'!;:iKiMivn»<'>  A9l;rgiii%<lttffor'  sj£^  to  mUiif  <»«>.'  Hi  ^»»;i96 


B»ffoii«ted  BUst  ha.T«  luul   aotu&l  knowledge  of  tb*  Infimi&y  ox 
diefeott  or  knowlodge  of  suoh  faiflc  ihat  Ma  <&otioa  la  taking  tho 
lostruffiont  ansunted   to  b^id  faith**      (S«c*  56»  oh*  98*   Caliaghan'a 
111*   3t*   AfiD.t  Vol*  6»   p*   S354*)        "Only  bad   faith  will  defeat 
iho  title  of  the  endorsee  of  eoomorotal  paper  taken  before  oaturlty, 
fojr  ralno  and  without  knowlodfo  of  any  defense  thereto*     Mere 
•iispleloa»  the  knowledge  of  oiroumstanoes  ealeulated  to  exeite 
suspicion*  or  eren  gross  negligenoe  of  the  endorsee  in  acquiring 
the  paper,  will  not  defeat  his  title.*     {K»T»nagh  ▼♦  Bank  of  Apprion^ 
239  111*  4^>4•  40d*         oe  also  Kuolt  v»  Canriahtu  202  111*  App*   502, 
B0«|     ^gt  Tr  *^Himi  812  HI*  ^pp*  462,  4681  Jiowen  t*  uy parkin* 
255  111*     pp*  622*} 

After  a  oareful  consideration  of  the  faets  and  ciroiat- 
•tanees  in  this  ease  «e  hare  reaolied  the  conclusion  thfxt   the  plaintiff 
prored  thnt  she  vas  a  &o«a  fide  holder  of  the  note,  and   i%e  find  no 
facts  or  cireun«tanees  in  CTidenee  front  which  a  fair  and  re- sonahle 
inference  night  he  reastmably  drawn  that  she  van  not  k  holder  in  due 
course*       it  is  perfectly  clear  frcoi  the  r«eord  that  the  defendnnt 
prcTailed  upon  her  theory  that  "the  plaintiff  was  not  a  hold^sr  in  dne 
course,  and  did  not  held  the  note  free  fnai  any  defenses  that  the 
defendant  iti^t  have  auMSe  to  the  note  in  the  hands  of  the  Sorthem 
Illinois  Construetion  Company,'*  and  that  '*the  oena  id  oration  of  the 
note  had  in  fact  failed,  and  that  therefore  the  plaintiff  had  no 
right  of  reeorery**     If  we  are  correct  in  our  oonelusi<m  that  the 
plaintiff  was  a  holder  in  due  course  of  the  note,  it  follows  that 
the  Terdiot  and  judgisent  in  this  ease  cannot  stsBd* 

The  4udgnent  of  the  Superior  court  of  Cook  county  is 

rerersed,  and  as  the  ease  was  tried  before  a  Jury  the  cauac  wUl  be 
rcMaaded*  KSVKhSED  OD)  HKH/JU-'Kli, 

Gridley,  ?•  J*,  and  JCemer,  J**ooneur« 
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The  plaintiff t  Edward  H*  Morris«  Receiver  for  Biagli 
St&te  BasiCt   eaused  a  judlgnent  by  confession  to  Ts9  entered  for 
|X»775«2.0«  against  the  defentfrntf  Harry  A*  Frle^MUi*  oa  a 
proBiiaaory  note  for  :^1*500«  Bigned  l»y  the  dsfendani  and  ata^io 
f arable  to  Binga  State  Bank.     The  note  Is  €ii&.ted  0«t«il»er  X5t  1929* 
It  appears  thai  the  et&te  auditor  took  posisesoion  of  th©  bank 
ua^uat  X»  1930»  and  iKni  the   recelTtr  vaa  &ppoiat@<^  ahottt  lecet^tr 
X*  X930*       The  defertdcnt  entered   a  motion  that  the  jud^ent  be 
vaeated  and   a&t  &»ide«  and   in  euppott  af  th<s  saai^  fiXet^  a  Ysrlfietf 
petition  which  set  up«   inter  &Xlat   "that  there  vna  n&  ceneideratios 
for  the  exeoution  of  the  note*  and  that  this  defendant   executed 
the  note  for  aecanHnodation  pnrpoaoa  only*  arid  that   the  Binge.   'tat« 
Bank  «ae  to  hold  the  note  for  the  purp0B<^  of  a  bank  record  and  for 
no  other  piirposee  nhatfloereri  thnt  oaa  or  about  ?Aay  sandy  1930  tho 
Biaga  Ctate  Bank  offered   to  sell  thia  defendant  bank  ^tock  In  the 
mm  of  ^lt500»  and   that  thia  defendnnt  did  pay  to  and  did  gfive  to 
the  Binisa  state  Bank  the  9\m  of  *1»600  for  the  aaid   stock,  but  that 
the  eaid  bank  fniled  and  refuaed  to  dellTpr  the  aaid  bank  ntock  to 
thia  defendant  I  thp.t  th*^  bank  on  October  15th,  19S9  retttmed  to 
this  defendant  the  sua  of  tl,50r   and  represented   at  th\t  tias  that 
If  ho  vooXd  sign  a  note  eTidencing  the  said  payveat,  thfit  the  sobs 
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would  b«  us«d  »0r«ly  for  the  purpose  of  a  bank  record  to  show  the 
return  of  the  saUl  <^l»&oc  to  this  (AetenAtrnt   and  for  no  other 
porpoflc  vdufttsoerer***   The  <!efeRdejit  mx9   glren  Xeaer«  to  appear 
aad  make  defense  to  the  olal»»  tho  Jud^fteat  to  stand  as  seourity* 
and  that  the  petition  and  affidarlt  stand  as  the  affid&Tit  of 
aerits*  The  oase  was  tried  by  the  eourt*  without  a  Jury*  aad  there 
vae  a  final  Judgment  entered  "that  the  Judgment  renderec  herein 
a«ain»t  the  defendant  *  *  *  for  the  sua  of  ll»77&«10  be  and  the 
same  is  hereby  reoueed  to  the  sum  of  |X#944«10»  for  whioh  amount 
said  Judgment  is  eonfinsed**  eto*  7h»  defendant  has  appealed* 

Upon  the  trial  of  the  oause  the  plaintiff  admitted  that 
if  C*  H*  Lang 8 ton  were  present  in  court  he  would  testify  that  on 
Mny  22$   192a»  and  prior  to  tb^at  date»  he  was  the  eashier  of  the 
Binga  Citato  Bank}  that  prior  to  May  22*  192St  the  defendant  was  a 
depositor  in  the  bank)  that  prior  to  that  date  the  witness  and 
Jssss  Bingaf  the  president  of  tim  baak«  had  ofmrere^tions  with  the 
defendant  oonoeming  the  purohs^se  of  sone  ohares  of  stock  in  the 
bank  by  the  defendant |  that  on  May  2^>  192St  tht  defendant  agreed 

to  purohase  ten  shares  of  etook  anci  that  he  then  anel  there  paid 
for  the  same  tho  sum  of  ll»500«  and  that  a  re«<»lpt  for  the  |tl»&00 
was  then  deliwered  to  the  defendant |  that  the  ten  shares  of  atook 
vsro  nerer  issued*  tendered  or  delirered  to  the  defendant!  that 
from  time  to  timo  the  defendant  demanded  the  shares  of  stock  or 
tho  return  of  his  money i  that  on  Ootober  15,  1929,  the  defendant 
asked  for  tho  return  of  the  11,800  and  that  the  witness  told  him 
that  if  ho  would  sign  a  note  for  ^1,500  ho  would  return  the  1^1,800 
to  him  and  that  there  would  be  no  interest  charged  the  defendant  on 
the  note,  whioh  would  be  used  for  a  bank  record  only#  aad  that  as 
soon  as  ho  (Langston)  took  the  matter  up  with  the  president  of  tho 


Mli  km  9^  ox*«rf«Xl  %#  tt»«  ftii«  ir{»9  «  •  "»  lx«fMi*l»A  mU  ttfftUsa 
«  a«w  «iii«l^«)9&  9tS«   «Sfi9I  «SS  t4»H  9#  Tflm  tsati  titutS  •*»l<:.  m^i€ 

«iH„  :in:ii,v^-.-^yiicj.a    n-f'    .xu.iCf    -m':    to    ^ir^^^^iani   •<**    •*»HXt  t«1l»l 
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ta«^9t«&  «if4  ttSfX  ««X  T:i»if»l»0  no  *atfi  litsraai  UM  to  tit^^oit  •!$« 

mtd  ftXo^  «««alXv  ««t«  #4bj(4  ima  009% t^  »4#  )«  «M*?Jit  ^ii  lol  ei*3Uui 

008, X«  ltd*  nxttivi  blK^*  19%  9$im  «  K3»X»  Wwaw  »«f  ^i  liii(# 

Of  tiAfeftf t96  a4#  f>»Vi:«f»  ^QO'X'Sflfft  Oft  94  hltiitr  *x%di  iaA9  ita»  misi  9i 

•M  iMsif  bm  t^Xoe  *«•»»»  ta»€  m  -r  ^tf  bXmw  nolifv  ,i»#«a  otfi 
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bank  lh«  not*  would  b«  deetroyttdf  thnt  froB  the  tint  of  the  cxeoution 
of  the  note  until  the  r«eeiT«r  vaa  appointed  for  th«  bank  the  defend* 
•at  yiAB   &  depositor  In  the  baok»  and  that  at  no  tlm  was  there  aaj 
interest  eh&rse  B&de  a^salnet  the  defendant  on  the  ^1*S00  note.  The 
defend«int  teotlfled  that  prior  to  Uay  22,   1928,  he  had  been  a  depositor 
In  the  bank  and  that  durlag  that  time  he  had  had  "rarlouo  loan 
tranoTiCt Ions'*  with  Itf  th^t  he  knew  C«  IT*  laagBton*  the  oashler*  and 
Jeose  Blnga*  the  president*  of  the  banki  that  about  May  22,  1923»  he 
had  a  cenferenoe  with  them  in  referenoe  to  the  purohase  of  ten  shares 
of  Qtook  In  the  bank  and  that  on  th:  t  date  he  entered  Into  a  oontraot 
to  purehase  the  said  shares  and  paid  the  bfl«k  fl«50<)  In  paynwnt  of 
the  saae,  and  that  IM  than  reeelTod  frosi  the  bank  a  receipt  for  tiM 
Boneyi  that  the  bank  noTer  dollTered  to  him  the  ten  shnree  of  atook 

although  he  Bade  repeated  doBsads  for  the  dellTexy  of  the  Bsmet 
thnt  during  ^He  Bonth  of  Octobert  1923»  ho  d«Banded  of  the  bank  the 
return  of  his  ll»900  and  that  the  oashler  said  to  hiB«  **!  oan*t 
give  you  it»  oan*t  give  you  the  total*  but  if  you  will  sign  a  note 
I  will  dispose  of  the  etookt  and  I  will  return  you  the  note  as  aoan 
as  I  dispose  of  lt«  and  I  wont  oharge  you  any  interest f"  that  there* 
after  the  defendant  exeouted  the  note  upon  whleh  Judgment  was  oosa* 
fessodi  that  after  the  sxeeution  of  this  note  he  sereral  tlass 
requested  the  oashisr  of  the  bank  to  return  the  saBsi  that  on  sereral 
oecaoions  the  oashisr  «as  ready  to  give  hlB  the  note  but  aftor  the 
o&shier  talked  with  the  president  of  the  bank  on  the  teleph<me  he 
would  then  tell  the  defendant  to  ooas  back  In  a  day  or  two  to  get 
the  note  I  that  he  thereafter  celled  several  tlaes  to  get  the  note 
but  was  never  given  the  same  although  the  president  of  the  bank  on 
several  oeoasloM  stated  that  he  was  ready  to  give  It  to  him;  that 
no  Interest  was  ever  deaanded  en  the  note  nor  was  his  bank  account 


•!• 


-»'t»** 


iar.  f>.n 


7  9dt« 
■  'an  »ff;f  Sllx   STJta    '■'>'    t^^Vi-i    g  ^jv;    "toiltStfO    »il<   •■dA««m» 

^8  ^o  «  fU  :ii«iitf  •«»&  tti  tii«Aio«t»&  «tfi  Xi«i  a«iCl  iiXaow 
«»  imH  •Af  1«  tfual»jtM»«i  j^#  flBtftMUX^  MBS*  «tf4  M?la  «»▼•«  acv  Sirtf 
#«a«ooii  inMl  aM  a«w  •saii  9$^ti  %H$  aa  trftn— ■!!  vara  aiw  ^atalni  o« 


•4. 


•Ter  ehtiVS9^  with  any  intvrost  vn  th9  not*  AltHcntsh  li«  wna  a 
depositor  until  the  bank  was  el.oa«d|  that  the  onshlar  tald  hia 
vhan  h«  el^nod  the  note  thnt  It  was  to  h«  used  for  a  \umk  r«eard 
osaljr  and  thnt  aa  aooa  aa  tht  eaahler  took  the  nattar  of  the  note 
up  with  the  president  of  the  hank  the  note  vovlA  he  destroyed. 
Kelihar  lan^ston  nor  Binga  testified  and  the  plaintiff  did  not  aee 
fit  to  offer  ancr  erldenee  to  au«talB  Its  theory  th»\t  the  note  waa 
execute'^  wad  dell-rered  to  the  bank  for  the  purpoae  of  making  an 
appearainoe  of  aaseta  so  aa  to  deoelre  the  haxUc  ex><iislner  and  enahla 
th9  hank  to  continue  in  husinees* 

The  defcmdnnt  oontends  th<iit  the  flndlngr  and  Judgncmt  of 
the  eottrt  are  against  the  tTldenee  and  the  Xav*     ^^ter  a  careful 
eonslderatloa  of  the  record  we  hare  reaohed  the  eonclualon  that 
this  oententlon  la  a  Beritorioaa  one*       The  finding  in6  Jud^iefit 
of  the  trial  court  vera  haaed  upon  the  rule  laid  down  in  floldea  y» 
Cerrenkaj,  278  ill.  409,  «»d  Mihlaek  ▼»  Parley.  886  111.  S36,  that 
where  notes  were  exeouted  to  a  hank  for  the  purpoae  of  ntaking  aa 
appearaaee  9t  assets  so  as  ts  deoeire  the  bank  exnainer  ai^  enable 
the  bank  to  oontlnue  in  buainesst  although  the  eiretntataaces  May 
hare  been  such  that  the  bank  Itself  could  not  have  eolleotcd  the 
seeurltlei!*  the  reeeirer*  representing  the  oreditors*  might  maintMn 
an  action t  and  the  «akers  of  the  notes  would  be  estopped*  upon  the 
ineolrenoy  of  the  bank*  to  allege  want  of  consideration.     In  these 
two  ea«es»  and  in  others  that  hare  sinoe  followed   the  rule  therein 
announced*  it  clearly  appears  that  the  note  or  notes  in  queetion 
were  giren  for  the  purpose  of  enabling  the  bank  to  continue  la 
business  by  x>erpetratiag  a  fraud  upon  the  bank  exeBiner«  te  the 
injury  of  the  creditors  of  the  bank*  and  it  ws.8  held  thi^t  where 
a  rait  was  brought  on  a  note  or  notes  by  a  receiwer  who  w  as 
eolleetiag  a  bank's  assets  and  wind  lag  up  its  affairs  for  ths 


Me  >«a  !bth  m»ff^i<i  Ml#  In*  ft«itij»«*#  tmtUK  tM  ■»#««ii*;:  teaUltH 

c  '-^ ■■■ -   -  '  --^^-q^A 

inwifttot  !:«?«  aiiibcc'  .•Ao  mu^ttmikt'iu  »  hi  gmttvmtU9i>  zldt 

fy  g»»XaO  ai  mroft  U«£  •Xjffii  «4^  «»«si  fiMMUNf  ta*v  ixiiev  XaJkxl  ftff^  !:• 

iJHtd   «dCi;  .XIX  ^k»fi  «jQ|i  ^<»Ri;il«  bns  «tO»  •X£X  SfS  jJB|l93D^ 

•ItfMM  taMi  Y««l«sx«  3te»tf  %di  «Tl*«*»  o^  M  ••  •#••««  t»  Mnn«»q[fa 

mU  i^«o*XIoo  vraif  ioa  bltn^  Xl^^ik  dtutd  eiU  ^^i  A^um  bomT  ^r^uf 

9A$  mn%fi  «ft»q««U9  vir  hlMtm  ««*««  ftdi  l«  rx^ijwr  itAi  ham  ^mliitA  aw 

ta%t%Ai  9Sjn  *A$  h9m9Llt!\  9oai«  %wmA  $edi  rK9ii#o  ni  imm  ^as^Ao  wit 
miiiuMit§  nJt  ••#•■  i»  9i4Mi  vifi  1aiC#  rK4«t«i  \X:M*Xe  iX  «l^oiswotsu 

•mKv  #4tfU  iiM  MV  Jl  ftM  tiUuitf  •!{«  U  «te41^^«  mAi  1«  ^j^tni 
Mil  vol  aflAtto  tttl  fv  affltelw  tea  •#•«••  a'ibsjitf  a  yatooXXoo 


benefit  of  Its  er«i£iior0»  "it  would  )>«  oonfcrtiry  to  poblio  polios 
and  good  verola  to  |>eraiit  defendant  to  take  advanta^o  of   tho 
fraudulent  mgreenent  with  the  baak  as  fi«aiiiat  tho  rights  of 
sreditOTs.*        (IthUoac  v>  Jarley.  nwagf,^  p.  540.)        la  th«  iAstant 
«*-••  It  Aoes  sot  appoor  fron  the  proof  that  the  note  was  given  hy 
tho  defendant  for  an,y  fraudulent  purpose*  and  w«  cannot  presuao 
that  the  transaction  was  a  fraudulent  one*     The  late  oaao  of  Mpc^^ff^ 
T*  Jaoohs^  356  Ill«  f.pp»  141»  is  in  point.     Th«»  aisre  faot  that  the 
transaction  in  quoatiffis  ssgr  not  be  freo  frost  suspicion  is  not 
suff ioient  to  aako  out  a  prima  fnols  shoving  that  the  note  was  givon 
for  any  fraudulent  porposs* 

After  a  careful  eensideri^itiott  of  this  appeal  we  hare 
reached  the  conclusion  that  justice  requires  thnt  this  e&es  be 
tried  agaittt  And  we  are  therefore  renanding  the  oauee  so  that  the 
plaintiff  may  have  another  opi>ortunlt7  to  sustain  its  olaln»  if 
it  can*       The  defendant  also  oontcnds*  and  i(ith  sone  force*  that 
for  auj^t  that  appears  In  this  record   the  r«oeiTer  holds  anplo 
assets  to  pay  all  of  the  oreditors  and  th»t  if  such  is  the  case 
no  creditor  could  hare  boon  injured  by  the  giving  of  the  note  in 
quest ion*  and  for  thnt  re&son  the  present  olaia  cannot  be  sustainsd* 
Tho  plaintiff*  upon  a  retri&l  of  the  cause*  will  have  an  opportunity 
to  met  this  o<mtenti«s* 

The  4ud0nont  of  the  Municipal  oourt  of  Ghioago  is  rercrssd 
and  the  eaaso  is  roaanded  for  a  nsw  trial* 

ttcvsRstX)  Jim  matASimiim 

aridley*  P*  J*»  and  Ksmer*  J**  ooneur* 


mU   ^^kU   Jv«t  «7*fli  »ftT     .l^»l«%  «1  »1   tX^X  «<I«^  'XXX  ^«S  tftfWg^  'I 

•iTMi  9w  l^tffi*  midt  *t9  mki'^-i'BbUmR^  X0l^u«  m  Y9tf%A 

•o  »««•  alii^  iffdi  n9Xi»ii9t  *9ii»oi  *ad$  croisffldiiM  Mta  k«i(»««t 

•if#  IaiU  •«  «eif«M>  M^  solteMin  ••xe)«i«fri  •!»  •«  teA  afflAiii  Mitt 

ti  t«lAX»  9ii:  al;»a(Mf8  01  tllnvt'so^e  %94ttiB  twa  v*  t^tioisXq 

lodt  «90-zol  Mio«  lUlv  tau  ••ka»#a(o«  omSm  #«sl^0ttO  lufT      •«»•  tl 

•SJA   Mfl  C'  cl   titff*   tofi   Kt9lll»9T«   tff<^  t«   XX«  vui   •i    9$9mmm 

nl  tiea  *tii  )«  ytiT^B  «i(#  xtf  b*i:irtaJt  ^••ff  vtbiI  ftXifo*  TP^lj>«n  •a 
X#inr*Tcqq[e  bm  •tjoE  XXivr  «••«»«  Mfi  lo  XBiv#»iK  a  m«v  t^lJt^olAlq  MfT 

•XiilT#  iv»n  «i  T»l  ftobcEwnrs  «i  •«Ke9  *di  horn 


3M2B  /  ^ 


OOiUFAST*  »  eorporail«B«  /       )  / 


)        AWEAL  JTKCfll  CIPCUIT 


)        COtBiT,   OOOS  COGHTY. 


. '•''"""'••  I  26t)i.A.  599^ 

App«Xlaiit«  ) 

le*  JUttZCB   SC^UJLAl  lEiXlVSBia^  THE  OPIMIOS  07  TEE  COUIV;* 

John  Rcuncoek  l^t«uil  Llf«  tBturnjMMi  C«R|wyBQr»  a  ««r« 
porailon»  fiX«t!  a  btU  of  interpXead^^r  nsvlclDs  i^svld  i'aol  Herg«r 

fiX«€  til* It  AHiiwtrs  an  ord«r  vat  ta%er«tf  dire&feiiiiS  ilie  c oiB^Xainant 
to  pay  tiift  proofi«d0  of  a  ttv^rtain  polloy  i^o  tlio  oX«rIc  of  the  oourt* 
thox^  to  remain  subjeet  to  the  further  orders  of  %\^  oourt«  aatf 
that  the  def«ndnata»  I'aYld  Paul  Horg^r  and  rr.  John   v*  o^rhaa 
i8terpX««^  1»ct««en  th«a»<?Xv«a  for  the  prooov^o  of  tht  peXiojr*  and 
that  upon  thft  deposit  toy  tho  OMq^Xalii&iit  of   the  as  Id  proteose  It 
%%  dlasiasei^   out  of  the  eaeo*       The  cattae  «  s  then  referred  to  a 
■aster  in  ehanocryt  s^ho  filed  a  report  finding  that  the  ec^uitles 
were  with  the  flefendant  l^Tid  Paul  Horger  and  reoo»aon4inc  that  a 
deeree  be  entered   in  aeoor<iisnce  with  the  finding*       the  ehanotaier 
orerrttXed  the  exceptions  to  the  Master's  report  and  entered  a  decree 
in  faTor  of  tho  defendant  Horger.  fro«  whieh  the  defendant     *  ihea 

tm,%  appoaled* 

On  Xareh  25,  X926»  the  eoaplainant*  hereinafter  referred 
to  as  the  lasurenco  Coapiuty,  executed  and  deXiver«?d  a  poXiey  of  Xife 
insursjiee  upon  the  Xife  of  Mnry  K.  Hemilgaa.  wherein  the  Insuranto 
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rtta-'     :av3ii   ai    twiTtar??*   sa    99TO9ft 

•  il9X«9inL9  9aM 
oUX  -U  ic^lXof  9  M^TiX9»  tff«  ft»«m9S»  t^u^m^  •itu^tmmas  mc^  ««  %$ 


^iMA9    9|{T 


>^i      n      ■'.*4  ! 


til*  sua  of  $»l»uOO  to  Patrlek  K«tmlig«a»  her  brother*  wte  ««» 
tftsi^nated  tm  hftfief lo i«^ry  la  tJM  poller*  ihe  InBiircM}  r«s«rTliiCt 
bovcTart  the  ri/^ht  to  oiu&ng«  th«  1i«n<»fieinrj«     Aft«r  the  !•»««#• 
tf  th«  peXicjrt  th«  Inawr*;   aarrlod  th«  d«fenae>(at  Hergtrry  and  pursuaat 
t»  h«r  r»(itt*at  the  hent^f ielary  under  th«  poS^loy  w«^e  ehtuoiKM  froai 
7ft trick  Hennigan  to  tho  d«f«ad«^at  Horc«rt   and  the  ehango     as  duly 
oodorflod  on  tho  polloy  hjr  tho  iDsuraaoo  CcMipaigr  on  Ootohor  3«  1927* 
After  tho  iBorrlago  the  defendant  Horger  and  the  insicrod  XlTod  to* 
gother  ae  husb«utd  iueii!  wifo  antll  hur  l^iot  lllneoo*     TroA  the  tl«o 
•f  tho  ef!dor«i«a»nt  of  the  change  of  honeflolsLry  tntil  tho  death  of 
the  deoaattod   tho  {policy  «ao  In  tho  possess iMa  of  the  defeadoat 
Horger*  ^rho  wao  At  all  tUiee  upon  friendly  tezss  ^ith  hlo  kU'o« 
tho  Insured  f  sind  it  appears  th:%t  no  request  or  deiinhd  was  over  nodo 
ilpoB  his  hy  hor  to  our  reader  tho  polloy*     l^tarlng  tho  loot  Uliioon 
of  tho  inoured  ana  ^hile  adbie  was  eenfined  In  a  hospital  undsr  tho 
wire  of  thf  defendant  O'Shoat  the  ineurt^   atteflyttec:   to  ehango  hor 
Ht^nf^tieirrym     On     etOher  32t  19299  upoo  &  feroi  |»rovldt^d  hy  tho 
Intur&noo  Conpaayt  she  noigdnatod  Dt»  JTohn  ^'«  0*£^hoa  to  he  tho 
honefiolary  of  the  policy*     Hpon  thio  form*  in  >old  faee  typo* 
oppoars  the  folloirlngt     **^otieo  to  Polloyholdero  Ito  Chango  of 
Beneficiary  is  Bindln«r  on  the  Cmipany  Unlose  Vlled  at  the  Hono 
Off  loo  and  Endorsed  en  tho  i^olioy  by  the  President  or  lieorrtary** 
Oa  the  dey  folloi^lag  the  oxeoutlon  of  that  nonlnation  the  Innured* 
alee  upon  a  fons  preridod  hy  tho  Ineureaoe  Ccapany*  signed  a  second 
nomination  hy  v^hleh  ohe  nan^d  the  defendant  0*S1ioa*  ae  a  "seeontf 
eousin  of  the  Ineured***  to  he  tho  heneflclfixy  of  the  polley*       It 
is  adaitted  that  th&  defendant  0*Shoa  wa«  not  a  aeuend  counte  of 
tho  In&urcd  &ad  hero  no  rolMtionehlp  io  her*     The  polioy  prorldeo* 
inter  alla»  as  foUovot     **7ho  Insttred  aoy  ohango  tho  honefioiary 


'ji7ltT^   £i:£'^7 


'«•  6«ii^u«a&  ^i'  «'£d>'^w.''<ij& 


from  tloc  to  tlat  *  ♦  *  by  wrltt«n  r«%tt»«t  upon  th«  bl^inks  of 
tho  co»pe»iy  f a«<l  at  tHo  hone  off ioo,  JBsa.JJi«*L5l»«Mf™i^Sli.ia^ 
•ffoot  oiOy  HPOP  ondttgooiBttnt  hrooat'^       iitaiioo  ouarit.)    Tii« 
insurtcl  died  Oet«l>«»  ao,  31980*       7l»«  ounotcr  found  tte%  tJa*  i»oiiey 
«4%8  ntTor  iteXirerod  to  tlio  Inouraneo  i^om'^mjoy  «rt«x'  t^  »(3«alx2atioB 
of  the  d«f»B(is<ast  o*shtt«  had  ^«t»  mado*  aisij   th.«^t  '*)>«for«  t^«  it«« 
noninatioa  oouXd  b«  endorsed  on  tho  policy  »«  roqulred  by  U«  towwi 
tlui  Inoiicrod  dlod*  oad  tk^stt  tlse  iii«itraa««t  iet^m^may  at  no  tiaw  e<meent«d 

to  th»  ohHtage  of  tli«  bonefioiary  tn  tho  affliinor  proTided  by  th«  t$7a« 
of  the  jtollox*"      Ttoo  aaotoT  fvrt^ir  found  tfeut  ^duriiig  «11  the  tiao 
oiibsoQttoiii  to  the  eadoratnont  of  mM  oimsiso  of  btisefloiajqr  tvvm 
Fatirlolt  aonnlgnn  to  the  defeudawti  I  avid  P»ia  Ho3rg«r»  tke  »<!ld  jpolioy 
of  ifieuraneo  wais  in  the  jposse^sioii  of  tk«  der«n4«jnt»  t&yid  ?av1 
Bergort  i^w  vno  at  nXl  tlmoo  apon  frit^n^ly  t^mo  «iUi  the  iisouxedt 
his  «lf«t  l>ut  »o  sre^uoat  or  deawBd  «&»  «T«rr  smd«i  tipofii  etiU  df^fendantt 
I^aTid  Pa«I  liergtrt  to  aurrendtT  omid  pollo^r  of  inajui'amoo  to  the  la* 
siured  oo  th^t  »}xe  mi$hX  effeotUiStte  wa^  further  cMngo  of  bonofldi^ryt** 
aad  that  **t]&e  fallttro  to  8«oure  aald  policy  turn  to  d^llTor  «»««  to  iho 
eoi&p&Dy  trif<.ft  fiot  expIalDC'd  in  ai3ijr  ^my**       All  tli#^«  fl£L<Siii£«  «Mr«  fulljr 
oii»talBtd  by  the;  proof* 

Tb«  sippeXlant  eoi^tttidfii  th^vt  "the  oli^fige  of  beneficiary  %• 
^*  John  v«  C*aiM>a  wats  cffeoteo  ercn  thottgh  mM  ehi^iigo  wan  noi 
OQdoroed  on  tlie  polioy  of  the  li3s»iir««cnt  eo«|MU^*''     Thini  ooBtestloii  io 
settled «  and  adTersely  to  the  a]^«llaf3t«   in  the  enno  of  Tiretaifi  t« 
l^oiBMl^  2X8  111*  139*     vioe  also  the  rery  late  o»«e  of  l^oJgldOTOffir  y»,, 
Hetroitolltan  Xcb*  t'o*t  Sd?  All.  66 1  wherel»  the  ©©urt  followa  tho 
rtao  laid  dova  In  Ihx  gyound  oa»««  fho  appoUant  ar«ttos  that  tho 

latter  mma  do^s  aot  apply»  ao  th^  deoiaiea  wt'-s  bsti^ed  solely  upon  a 
Ke«  York  »tatttte.  Hierf.  la  ao  marlt  In  thla  argnweat*  While  it  la 
true  thai  the  eourt  hold»  that  imder  the  at&tute  the  ««Bio®«t  of  tk« 


tll«)  •ta  »9ai Stall  vw-^itA  XIA       **tJnr  y^Ln  tfi   iNitflclitxii   J^frli  aav  XMqi<^9 

ion  Mj^m  «i«fwfe   it  rt  jtsiuMfl  aor  11t»  qmw  «•.  ,  rl 

tY  ttgffT^  ^^^  *•'*•  ^^  *^  «^taXX»4!iA  ftd^  #i  xX«rr»Tb»  boa  ,^X^#«« 

.i,i.U0MBftiK22/'  -^^X  t>^*v  ^^{^  ovXii  ••<::     «*(x  «£X^  8Xs  MlMlfty[ 

mU  4i«(^  «!«•»•<«  4aAXX»i«jt  wiT  .MAS  JMKUti  •^^  "^  »^^  ^1«^  «f  tii£ 


•4- 

eottpaaj  to  ih«  «)i«n|ft  tms  nscdsitiur/t  it  a1«»  lioXtfR  %hf*%  ia  atfdliiMi 
to  the   Mt&ttttory  r«q«lr«m«nt   the  pollegr  proTl«)»d   tHtit  th«  change  «f 
Henefleiniy  shall  not  tttXc  effect  until  endorsed  <m  the  policy  I17 
the  eo^ptfqr  &!  its  hoiM  offlee  and  th£^t  **thie  U  a  plain  «iitf  clear 
eoatTKOt  toetween  the  caai^taij  u.n^.  the  ABettredt  «>k!  v<»  e«e  bc  re«.ee« 
vhj  the  contract   le  not  Yalld  nnd  shoulA  not  ^e  enforeei!  «e  tt»d««* 
MoreoTer»  in  jU?KKioirney.y»  Motropollteii  lug*  Cfj  no  <;«ef(tion  of 
•totutory  recittlrea&nt  appeare  to  hoiTe  )»oen  present  «ii<  the  <2eelftloA 
is  ho«e4  ^9on  the  pirevlolone  of  the  pollejr. 

fSur  avipoXlMit  otates  that  the  inoiaiired   eent  tho  pel  toy  to 
thm  Xnoiurajioo  Company  tuatd  thfit  the  fis^tllttre  of  tho  letter  to  endoroo 
the  policy  «&»  <Site  to  the  fault  of  the  laourafltoo  CNra^ttny*       ^1« 
ototonent  lo  bsioed  eoleXy  nj^&n  tho  faot  that  the  dfioml'tat  llargmt 
ogroea  befeire  tho  taaeter  thr&t  "iff  taii  off  ielal  for  the  ecmploinaat 
wore  oallocf  to  tootli^  ho  woiild  teetlfy  tha%  when  tb»  lnoiy?e«  wao  In 
tho  hoopltol  In  her  last  lllaeee  oho  signeii  ROwi»«.ti«i  formi  otteiapt* 
ing  to  onhetltute  for  ho;  huehaiid»  ae  honef loltiry*  }»•  John  w«  o*s|uho« 
ond  that  hoforo  thin  now  noatinsitlon  ^ould  Oo  endorood  on  the  polloy 
00  reqnlred  hy  ito  toxwi  Mm.  Borgor  dlod***       The  appellant  ar«ttOo« 
*this  (agroeaent)*  of  course*  adalto  that  the  Inouroneo  coKpaay  ro* 
oelTod  the  tdaango  of  heneflelary  fonu  and  the  polley*     It  aereljr 
recelwod  them  too  late  to  endorse  the  ohaniO  of  hoeefioiary  on  tho 
pelloy*   i«  0*  Stra*  Horger  died  hefore  the  eonpaay  had  a  oh«nee  to 
ttake  oald   endoreeaent***     The  agreeoent  nakoo  no  auoh  aciaission  end 
in  Tlov  of  the  undlaputed  facte  in  thin  oa»o  «o  are  sMBOwhat  ourpriood 
that  oounsel  ehould  ooo  fit  to  nako  ouoh  an  aigtmoat*     tho  aaoter 
feundt  and  the  undisputed  proof  o)u>«Sf  that   the  policy  vaa  newer 
out  of  tho  ponseeslon  of  the  defendant  BOrgor  fren  the  tiao  that 
lio  wae  giren  th»  eoae  until  th«  death  of  the  inouxi^d*  and  that 
tho  Insured  nertr  Made  mf  deaoad  upon  Horger  for  the  r<itttrB  s2xXkn 


am 


tea  ii»Jt««i«JU  dfMm  Ml  awUM  4ai«av*«-n|js  Mft    '^•$m»m^9%Blm9  hitm  wUm 


of  the  poXiey*     imrlBs  tH»  honrlxis  ^«for«  th*  aa9t*r»  ill*  apntlisnt 
ttCTtr  «Ialit«d  th&t  the  pollay  ««•  sMit  to  fch*  In«uraii««  Cnqmnjr.     Th« 
fisidlBi;*  4tt#t  swntloQoA  v«rc  a«t  oron  otojcctod  to  by  tho  >^pp«XlAnt« 
In  idttt,  on*  o;'  his  am^ia:  object loao  wcui  '^tiiat  tho  tester  failed  to 
fiiut  tis;it  It  vaulA  tmvo  been  UBeleso  on  t)M»  p«rt  of  lire*  Hury  S» 
HOTfor  to  aako  any  roquost  or  demund  upon  th»  Htd4  h%ri6  Pnal  Horgor 
to  otnrrtmfier  ttie  said  poXl«i7  of  Insuranoo  to  tiio  Ingurv^  oo  that  irito 
lolght  effoctufite  aay  twethut  ehi^ge  of  benefl clary**  and  tho  pooitloa 
of  Dm  appellant  b«for(?  the  n^stor  wr.o  tiiat  %h$  ^oAoTHmunt  liy  tho 
laott?«Bco  Loapaay  oas  a  »oro  wisloterlal  %ot  and  eonid  bo  dlspenood 
with* 

THo  »pp«lI«Atal80  contends  th%t  %h»  defoad^yst  Serff<nr  eanaoi 
xai»#  tho  ohjeotlea  tliat  th«  chaai^  of  b«$}*iflel9ry  v?9  not  on<*.9rooA 
on  tha  policy »  and  that  tho  l»«tt7«noo  Saapany  la  the  only  p*rty  aha 
ootild  raliso  tYi^A  palRt  a«d   thr  t   It  has  not   dona  so.       Thoro   to  ao 
M«vlt  In  thli  000 tent  ion  •     (t'ot  j^rtraat^  y»  Airet^.i  6ti^i^r^»  3oe-.B<) 

In  tht  Instant  ease  tli^ro  was  no  proof  of  ^jroagdoing  on 
tho  paxt  of  i^s  dcfsfiCp^at  iiorseir  os  riogleot  of  tfeo  iaouraooo  Coapany* 

Tho  doeroo  of  tlis  Clreuit  ooart  of  >^i>«li  centnty  wUl  bo 
affiraecL* 

OvioXoyt  J'*  «r*t  ami  K^imcr*  J»t  e«neicr« 


osvis-  \'J  'Tiff  i!t  ^fta»qjw!&  9lHJ^rsyftrtl    ^f   #filf.f   f«^r   «t<>il««i9:  Wl*  ott 
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la  a  »uit  In  assiaqpttit  thm  jury  returned  a  YenSiet 
flBdlag  tJtur  iaau«s  for  %h»  d«feiidaats«       ?h«  plalatiff  luui 
AP?«ftXoc)  froM  ft  Jud(g»«nt  enterfrd  upon  tti«  veifdlet* 

the  d9f«tadiant8  havt  heretofore  filodl  a  motion  to 
etrlko  the  blXl  of  exeeptloBiit  froit  tlm  rooor^  i%nd  &  oooslSer^tion 
of  the  sane  w&a  reoerreiii  until  tlie  f  Inol  hoar  lug*     Tkere  is  no 
norit  la  %h»  iMtlOB  aa4  it  wiXl  Oo  de»iod« 

Tho  plaintiff* «  (toolaration  eoneiate«  of  tlao  e&mmm 
counts^  to  %Meh  mo  fttt%oiu»d  «  Torifiod  ai'fidnTit  of  olais  i^hloh 
eoBtalnot  iiator  ftli>>  tlio  followiagt   "Hkftt  tiie  d@»suMl  of  %h» 
plAlatiff  io  for  tlio  balfuioo  duo  for  goodo»  w&roo  and  Kcrohf^ndiso 
«el<l  ami  aeli-r«r^d  to  the  «t^fen4an%a  afe  thoir  spocis^l  inetioioo  and 
roqucati     and  th^t  th«ro  lo  now  due  tho  plalntilf  horoin  frost  8«i4 
dofondaatot  after  &llo«ing  all  Just  credits*  dt^duotieno  ^ad  QCt*effo 
to  oftid  defotidantst  the  mm  of  <ii'ia»167*0S  togotker  isrith  interest  at 
six  per  o«nt  ^pev  annim  froB  vctohort  193u,    (ao  per  Itemioed   atat«n«nt 
attaohod  hereto*)"       la  tho  itemlaod  otnteMent  of  aocouat  stro  is* 
oltttfo4  approxittfttely  4B7  Itoao  of  aorohandiao  fumiohei^  hy  tho 
plaintiff  to  tho  defoadants»  and  it  aloo  appoaro  fra«  tho  aootnuit 
th^t  after  allowing  tho  defontifoitft  Gcrt)*.in  c  rotito  and  set-offs 
there  is  a  balanoo  due  tho  plotetifl  of  #13,167.06.     The  defendants 
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tt^1[»*t»e  hooi  ii#Jiu^9Y9  «Uai<*%^«  atKiiiMtitva^  «4&tf  >iai«r«XXit  t*<t«  l<«^# 


ftltd  a  ple&  of  no6  f^.flisui^slt  lOMI  mm  mttiamrit  of  m«rita  «hioli 
*▼*'••  l»t«r  laif  >  that  thft  Ber«hA»dl8«  was  aeld  rmd  tf«XlT«tr«<l 
uiMteir  a  coatra«t  to*t«rt«B  th«  j^rtiaa  aad  tlint  tht  plaiatilf  oold 
tix««  to  othdsr  4«a3.er*  la  «li»  city  of    'himg9$  9pmtTriTj  to  oxprooo 
prorivlono  of  th«  contract »  aud   that  hoeauao  of  thia  brtaeh  of  tho 
oontract  the  dafeadaata  aOi  o  garaKtly  doKaged  aad  eXaiai  Tfc^upmtnt 
for  tha  aosa*  aad  that  tho  total  euaoirat  of  credit  deduct  ion  a  to 
«meh  the  defendaata  aro  entitlad  la  aora  thmi  ataff  loiaat  to  anuaX 
tha  tot&l  '.osoimt  of  tha  clisis  saada  bjr  the  plaiatiff  •       A  ocipy  of  tho 
eontra^t  bet^rean  the  partlea  Is  attaahad  to  th«  «;iff Id^vit  aad  aado 
a  ptirt  of  the  aaae* 

Tha  plalatlff  Introciae^ii  OTldaaoa  to  tha  affaet  that 
uadar  tha  coatmet  It  aoid  &nd  daXlTcrad  to  the  dcfaadaata  tiraa 
aad  tuhaa»  bataoea  ^oraa^r  1$  1929 »  aa<^  Qetohar  31 »  1^50 1  aad  that 
after  alXoalii«  tha  dataadaata  miX  ^ust  arad  Ita  aad   sat^offa  thara 
la  dac  tha  piaiatiff  front  th«  defendmn ta  tha  aua  of  I1S»1<^7«05« 
It  claarly  appears  froa  tha  eTldence  %im%  tha  plaintiff  aada 
approxiaataXy  4€0  dallverlea  of  aarohaadiaa  to  tha  dafasidaata*     wlUIs 
tha  dafendaeta  aada  aa  affort  to  prara  ths^t   x,hMty  htt.^  aot  racelrat^  all 
of  the  aerohnndlae  which  tha  plaintiff  elaiaed  to  hsTO  dellTerad* 
thara  is  auoh  force  la  th$  oaoitantica  of  tha  latter  %h^it  thia  claia 
of  tha  defendant  a  la  not   «tu«talnec  hy  ax^r  a^^tlaf  rectory  erldenca* 
HoaoTart  wa  dn  not  dam  it  me<i«»SBxy$  la  tho  detarmlastl«a  of  thla 
euaat  to  dat^rwiaa  thla  dlaputct^  tiucatlon* 

t3ta  darand&nts  contend  that  tha  aoart  oOMUttad  rayaralhla 

error  la  fflTlng  to  tho  Jury  tha  foXloving  instruct ^onat 

•Tha  Court  Inatructa  the  jury  th.  t   tf  /ou  find  froa  th« 
OTldanoa  th?vt  tha  plalatlff  aeld  tires  to  other  partiee  or  dls- 
trihutorap  or  persona  in  the  City  of  Chicn.go*  and  lurther  fiad 
that  attid   a^e  af*a  a  Yiolwtlon  of   the  aontrnot  1»et«?aen  tha  partiaot 
than  yau  ehoulci  fiad  for  the  d«fe»dants* 

•l?he  Court  instructe  the  jury  th  t  if  you  liad  frea  tha 
aTi4anoa  that  a  oontroet  aaa  oatorod   lata  betitaea  the  plaintiff 
aad  tho  dafaadanta  for  tJha  dofaadants  to  be  the  excluaiva  &seato 
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or  41.)trlT3utor3  for  the  plalatlff*  tin&   if  you  further  tin4  tbat 
th«  plalatlff  Tlol&teo   the  «xclttaiY«  ageaey  or  aontritft*   thtm 
you  must  find  tlie  Unuot  ag«iii«t  %h0t  pXalatlflf  • 

"Tli*  Court   ini>t.ruotB  tlit  Jury  lli  t   If  you  fin«i  fxoM  tht 
•Tideiio^  thiit  thtf  plalntllf  ftolct  tlr^a  to  other  d«$il«r»  la  vlo- 
I<«tlon  ef  their  contx^vct  with  the   d<itttAtmtK$  oold  tireK  to  ctlier 
doalers  in  th<^     Ity  of  Chlo^jsot  during  «h«  <xi«tftoe«  of  tho  oon- 
tr^':et  'brtwven  the  pertleis*     nc;  su3Tise<?  d^altrre  axsC  oth«r  pevaosa 
thnt  th«7  oottld  o))t&ia  tir««!  fron  the  plaintiff  and  dlti  so  obtain 
the  tir««  from  tha  plaintiff  or  the  plr^lntlff *j&  a^iints*  then  yon 
natt  find  th«  laauaa  agalaot  the  plaintiff •** 

Tha  content ioa  io  ol«»rl7  a  a«ritorleu8  one*     The  coatr^act  hetvooa 
tlui  partlos  proTlded  that  tfe»  defendaats  should  havo  the  oxoIuoIto 
asoaoy  of  o«rt«la  klado  aad  alaos  of  tir«a  -iflthln  the  elty  of 
CklOftga*  «Ad  the  d^feadanta  off*^red  eridoaeo  vhleh  they  elalm  ohowo 
that  the  plalatlff  hre.^ehed  this  prOTlelaa  hy  aelllag  certals  tiros 
of  ft  kind  ooxttesag^fttod  hy  the  eeatr&ot  to  other  ditalers.     'Sht>  plain* 
tiff  aantMKis  that  la  Ti»«  of  e  o«rt&ia  &sPt9&iB»nt  entered!;   into 
hotvoen  the  parties  on  Jfivauarj  let  1930 »  all  dlffereaeas  that  then 
axiated  hetween  the*  aere  settled  and   that  the  Aefendaats  fatiled  to 
show  toy  any  eo^peteat  eri^cnee  nay  hrea^  aubae^ttent  to  thit  aipree* 
Mmtt  hut  it  la  onaeceaaaxy  for  us  to  oonsider  th^t  oont&atlOB* 
l^TOB  t)»»ash  the  defendants  prored  a  hrea^  of  the  oori tract  bgr  the 
plaintiff*  that  f^iott  tiX^nvt  would  not  accuse  th««  frott  payia«  far 
the  aerehandiao  they  hai:  r«oelTed  nad  kept*     If  a  deteadsmt  pror^B 
that  the  pl&iatiff  did  net  oarry  oat  the  tenaa  of  a  oontraot  aad 
that  tht  defendant  has  au^stalnof)  daangea  by  r«a»on  thereof*  ho  has 
the  right  to  reeoup  for  itll  daaafea  ha  has  sai^taiafid  thereby*  (£^ee 
^Blra  Y>  c;«hla»  a4a  ill.  App.  343*  34d-9*  «n<i  eaoas  olted  therein. 
ate  alao  Us^sJLMmm^  H^l  '^f  ^*   ^'lUmt^W  ^*  ^  ^P  g^'J  219  111. 
App.  ISO*  15T»9*)     la  the  Instant  onae  the  delirerlea  by  the  plaintiff 
were  a&de  over  a  oawnfekat  exteaded  p«rio4  ef  tia««     the  defeada&ta 
Barer  attenpte^   to  oaaeel  the  ooatraot  nor  to  r.tara  the  aerfdumdiiaa 
they  had  recclTed*  and  they  coatiaued  to  order  ^^ad   recelYo  nerohaadieof 
with  knowledge  of  sa  alleged  breaoh  af  the  contract  by  the  plaintiffs 
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tun  mtX^  wt&tr  muU  •wrnuK^  #•«  blm^w  ••<i«X«  s^iti  •lliisi«Xf 

•mC  «tf  %%9*%9di  mtAt  xjrf  ••sMw*  ^rtwtlft^ajrti  sjuf  ««iito9l»b  ftdi  l^atft 
.•iiyTl9M  Mk9  ••m  AM  •V-BM  ,m  •I5«  ^  .»id.^  .t  >»1i^ 

*^^^  *^  inil"  t°  f  i"^  ■ftinfifr  I-    r[?  fifn  lufwirr  ttuM  »«i«  mb 

«<^  I  h9ksu4x»  ^MlMMM  •  t-^ro  iH.>Mm  vnsir 


and  th«  «ont«])tiaa  %hnt  they  omk  «Teid  pajrsient  for  nil  at  tlM 

goods  delivered   to  then  Merely  \iij  ehowlng  aa  alle^yrd  lirenfldi  of 

the  oontraet  by  the  plaintiff  is  oo  tancoasclonable  th^it  it  h^rtfly 

requlrte  oerlous  conaidersitlcm*     Ir  tho  ortO.  ^ftrguaenta  of  this 

•AM  04»ua«el  fox  the  defendarts  pr  etiOAlly  e<mQe606  that  the  court 

mrxe^  In  glrlni;  the  Instructions  la  qwefltlcm  hut  he  ^•rtsa^e  that  tht 

instruct  ions  oossldered  as  «  whole  fall;-  jsjx)  f^^lrly  announoed  tlM 

rulee  of  Itm  applloable  to  the  caee  aad   therefore  the  glrln     of  the 

ioetruetloBs  in  question  did  not  eonstitute  reTerslhle  error*     2t 

i«  Bttffioient  to  oajr*  in  aasiior  to  this  ».r^naBent»  that  the  glTing  of 

trraaeotto  inotruetloao  «hioh  direct  a  irordiot  for  a  psjttj  onmiot  ho 

eurod  hy  other  ins trtiot ions •     The  inetruetions  in  queotioii  direet 

»  Terdiot  if  the  Juiy  fiad  that  tho  i^alatiff  had  hreaoh«4  the  eoa- 

traet* 

the  court  also  erred  In  glvine  the  follot»iag  inotruetioa 

to  the  Juryt 

"tho  Court  inatrueto  tho  Jury  that  as  a  natter  of  lawf 
tho  plftlBtiff  I*ee  Tire  ^  J?uhher  Coap'-jsy,  caasot  reeorer  under  tho 
doelaratioB  la  this  oaao»  ualoss  it  has  shown  hgr  a  prepoaderanoo 

of  all  thr  -uTldenee  In  the  enpei  a  conbrsct  fully  perforiaed  on  Ito 
part** 

A»  this  oaso  sny  ho  tried  ai^in  wo  doe«  it  aoooaoary  to 
rofer  to  a  content iim  of  the  plaintiff  thnt  the  court  (txT«6   la 
peralttiag  the  defendnnt  Joseph  torea*  orer  the  ohjectlon  of  the 
plaintiff 9  to  testify  to  OMtTcrsatloBs  toren  claimed  to  have  had 
with  a  Mv«  Bolnderf  •  who  had  been  a  s&lesaan  of  the  plaintiff  for 
a  auKbcr  of  years*  Tho  te^tiaoay  was  to  the  effect  that  3eindorf 
stated  to  the  witnoss  that  tho  plaiatiff  was  Bsiking  ne  nany  delir* 
orioe  of  tlree  la  Chicago  to  other  people  as  it  w«4e  to  the  defend- 
ants and  that  the  defendants  should  oancel  their  contract  with  tho 
plaiatiff  loid  -tako  on  acne  other  tires r  that  only  Bx.  Beiadorf 
9tA   the  witness  wore  present  at  the  tt»e  of  the  stateaonto.  «hoa 
this  tostiaoay  was  offered  tho  plaiatiff  objected  to  tho  iatroductioa 
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•^  lUiv  HMntnm  tiful^  Xvvsm  DiiiocU  «»«BiMif)tiJ^  vl$  #Mf#  ib«is  ^>«aa 

tmi^i    »ii9a9mtm4^  9t6t  1«  mrI^  tufa  ««  ««#«•««  vt««  vavxtj:*  m1^  ««• 
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©f  tlic  BfOBie  upon  Rerewil  growjrtp,  the  prlBclpia  enc  being  that 
Bnindoxt  «»8  deed  eM  thrt  the  proponed  teatUM>fiy  was  prohibited 
hT  9*JJr*  4»  Uh*  51  of  the  etatutfte  relating  to  ^Tidenee  und 
X^epotaitlona*       The  Jff :>n^;int^  neiv  clnlm  thnt  the  eridenee  does 
BOt  wham  that  Beindovt  mna  deed*     "«lien  the  evidenoe  wa»  offered 
counsel  for   the  plaintiff   atsted   to  the  ooTjrt   th  t  Hr*  Beiwdorf 
vae  de»d«     Counsel  for  the  defendants  did  not  diepote  that  state* 
■eni  of  fact  but  he  Inoltted   that  the  etsitute  did  not  prohibit 
attoh  testlaony  even  if  Beirtdorf  wore  defiid»  and  the  court »  la 
adaittlBg  the  te&tlmon:'t  BU.'taine<^   counsel's  theory  of  the  lav* 
if  it  he  aBBuaied   1.h!;t   the  defendants  had   shown  that  Bein<lorf  «ao 
an  agent  vith  sufficient  authoritjr  to  hind  the  plaintiff  hy  an 
adMissioa  a^ainot  interest »  nererthslodo*  the  adoilsaion  of  the 
testlaony  wae  i»  Tiolation  of  tlM»  statut**     (Soe  Hothsteln  y>„ 
Slogel  Cooper  &  Co#a  102  111*  App*  600 1     ?)>ie  atandard  Brewery  y*.^ 
Sweeney  a  185  ill*  App*  430*}  Til*  plaintiff  also  contends »  and 

with  merit*   that  tlm  crl^enoe  offered  by  the  defendajatfs  showed  that 
Belndorf  wss  a  «»re  o&lesBan  for  the  plaintiff  and   th  t  such  proof 
was  Inenffioitnt  to  show  that  he  had  the  authority  to  bind  the 
plaintiff  hy  an  edialoeion  against   Intereat,  and  therefore,   independent* 
ly  of  the  atattite»  the  erldenoe  was  not  ooapetent* 

In  the  wlew  thi»t  we  hare  taken  of  this  appeal »  ^e  do 
net  deea  it  neoeseary  to  ofi»elder  a  nusher  of  other  alleced  errors 
aeai^B^d  hy  the  plaintiff* 

It  would  he  a  grave  adsoarrlage  of  Justice  to  p«ralt  the 
present  judgment  to  stand.       ocordlngly*  the  ^udg«ent  of  the  Superior 
court  of  Cook  county  is  rowersed  >xad  ths  eause  is  re&and^d* 

Gridley*  P.  J*»  and  KernBtt  J.»  oonouVf 
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Baitoflura  :^i«e  sutd  0*  J.  7eh»»0B«     rtfaur  V*  ^TohiiMn 
tM  W«lttr  ?•  Solt«  la  ec^M*      Tli«f«  was  «  Tvrdiot  returned 
fiBdlBfi  the  two  Jolm««si»  g^iiltj  and  «tsa«8eiiig  tito  pX»tBtlff*a 
4fyMkC*»  ttt  ih«  •«>  of  l3»m)0,  and  finding  tk«  deftadaat  H«i%« 
aet  guilty*     Both  Jolmoons  haro  ajppomled  fir«n  a  jud^MBt  98t«r«<l 
t^oa  the  Tertllot* 

the  <iefeadact  0«  J*  ^<AatooB  filed  a  iCLea  of  the  general 
iBsao  aa4  »l»o  eao  of  aoa  opermtloa  aa^l  eoatrol*     the  d  f eadaat 
Arthur  T«  Jolaiaoa  filed  a  plea  of  the  geaeral  lasiio*     Wo  qaettloa 
io  ralaed  ao  to  the  pleadings* 

The  theory  of  the  plaintiff  im«  that  the  defendant 
ATthiur  V*  JohneoBt  at  the  tlaM  and  fOaoo  of  the  aooident  la  qaestiadt 
ii9Le  uaiag  a  oar  boloaglas  to  the  defeadsmt  0*  J*  Johnson |  **that 
Arthur  V«  Joiuaaoa  waa  the  servant  of  0*  J*  Johnaeat  and  th»t  at 
the  tlao  of  the  oocuxreaoo  la  ciueetloa  oald  defeadaatt  <^rthar  V* 
Johaooat  «ae  aetlng  within  the  aoepo  of  hla  authority  and  In  pursuit 
of  hi 8  aaeter*8  buaiaeaei*  that  the  plalatlff  wro  a  p:  s&oager  la 
the  Johaaoa  omx  hy  pemlaaion  and  request  of  tooth  Jehasoast  that 
while  the  defeadaat  Arthur  V.  Jolmson  was  driwiag  aorth  on  :  iTsr 
road  a  few  handred  feet  north  of  o^Ucton  street  his  auteawhile 
eoUided  with  an  auteaahile  owned  by  th*  defeadaat  r^olte»  whioh  the 


\ 


vmQt 


*  i,  ^,^'J:-'ij 


•Mm 


Ifttivr  was  th«n  (SrlTtas  is  a  soutberXy  dlrtotlcttt  wad   that  as  a 
result  of  tli«  joint  nsgligtaot  of  ths  9»i4     rtluur  JoHnsoa  and  Kelt* 
the  two  sHUtoaoblXes  oollid«<^  and  the  plaiatlff  w  a  thereby  injured* 
The  theory  of  the  defeadeat  0*  J*  Johasoa  vas  that  vhlle  he  w^^s  the 
•mer  of  the  auteaobile*  he  ini.e  not  liable  to  the  plaintlif  heeauae 
he  vae  not  drivias  nor  riding  in  the  ear  at  the  tise  nad  place  ia 
i^uestieat  »ad  the  defead^mt  Arthur  V*  Johaeoa  (his  son)  was  not 
aotiag  as  his  a^rraat  or  cigeot  st  the  tl&e  of  the  aoclt^ent  hut  was 
«aiiHE  the  Ofiir  for  his  own  purposes  T.nd   pleasure*  The  theory  of  the 
defendant  rthur  V*  Johnson  s&»   th<t  he  vas  not  guilty  of  aay  aeglt* 
genee  that  proxinately  contributed  to  the  aooidentt  and  that  the 
oollieloa  occurred  solely  through  the  negllgeaot  of  the  defeiidiuit 
Bolts* 

The  defendants  contend  th'^t  "the  trial  oourt  *tt94   ia 
refusing  to  direst  n  T&rdiet  for  the  d<^fendant  o*  J«  Jotanson  &t  the 
elose  of  ail  the  erideaoa**   This  ecmteation  is  a  attriterioas  ens* 
The  substanee  of  the  plaintiff's  testinoay  is  as  followas  Bhe  imA 
kneaa  Tthar  V.  Johnson  for  ssTeral  aumths  bM   on  the  night  of  Kareh 
19 «  19200  she  net  hiM  at  a  gas  aiatien  at  Palaer  staroet  and  Crawford 
aweaua*  Chi  saga  |  th&t  she  "had  a  data  vitli  /rthur"  and  she  was 
"Milder  the  iiq^reseion  they  wer«  going  to  the  aoYieai"  thr  t  "he  said 
he  would  go  to  the  atOTiesi*  that  she  also  saw  the  defendant  0*  J* 
Johnson  at  the  statioa  and  that  the  latter  said  to  his  s«it  ''Arthurt 
will  you  go  there  for  »o?*  to  lAioh  rthur  responded*  *All  rights 
Pad  I*  that  Arthur  then  said  to  her,  "Will  you  go  along?"  to  whieh 
she  replied*  "All  right*"  and  that  tho  defeadnjst  o.  J*  Johnson  then 
Mid*  "8ttre»  go  ahead*  Barbara*"  and  th^^t  she  then  got  in  the  oar. 
It  is  admitted  hy  tlw  plaintiff  that  "thereoord  does  not  show  the 
nature  of  the  errand  whloh  the  defendant  Arthur  Johnacoi  \«dertook 
for  his  father*"  ^she  further  testified  th?  t  after  they  hrid  rUds« 
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ea  ^tT*  ^itf09  I»l'2>  ^i"  tinAt  tm»$tm9  9i$a»ti^'i«b  vA'S 
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imymMto  Mu  it««<i«  T»ai:«<i  #«  mijr«4«i  «u<i«  .-^  i«  «ui  #■«  «£»  «9sex  ««i 
Mir  «/te  (MM  "vmUt:  iUiir  A^rtb  «  lnur"  «l|i  »>»cl«  toiMt»/C'  «MnMf« 

iXi»iM9l»1»  «4^  WAR  •»Xfi  ft^  ^4Hll  *ta»iTttiB  «d<  ttf  e;  «tf 

«2ii<iii   **   ,«<»i«  ^M  •«  1{»4X  9Mi  9i>dif   i^n*  »9i««im  •di  $a  ttMWtoi 
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•s- 

a  Xlttlt  Willie     rtintr  «iopp«d  nt  a  ga«  •tstion  nnd  stny«d   th«re 
about  f  lT0  atlnutecf  waxk  then  dror«  i«  aaotlMr  g»«  etr<tloB  and  itayod 
%h»T9  a1»ettt  flT«  alBut««|  thttt  %hiey  tHum  hmA  a  dlaeusBlim  a*  to 
whtthor  or  sot  tliojr  should  go  to  a  aoTie  and  ho  oald  *it  who  too 
lato  •  »  »  ^Lot  ua  take  a  rlde»*'*  nad  th»t;  thoy  then  otsirted  on  a 
rldo*       Hon  long  t^s  rldo  laotod  lo  not  definitely  «ho«B  hy  tho 
proof  hut  It  would  appoir  th  t  It  miat  hare  lasted  an  hour  or  two^ 
as  tho  accident  did  not  hnppen  until  11*15  or  11130  p»  b«  and   thejr 
left  the  first  «a«  otittloB  about  9»30  p*  a*     Plaintiff  further  teoti* 
fled  that  after  "riding  along"  they  renohed  HlTer  road  noar  Oakton 
8tre«t  nnd  headed  northt  that  Arthur  then  "gat  fnecAi  •  *  »  took  his 
Ittknda  off  the  '^hoel  f4Sd  tried  to  put  then  around  oue***  and   staid  to 
her»  *Why  don*t  you  be  eooiahloY"   to  whloh  ohe  replied*  "Wigr  don*t 
you  behftTo  like  a  gcntleann?"  that  oho  wao  "trying  to  push  away  fro« 
hiB^  at  the  tlMO  the  i^  oold«»it  ooeurred«     The  plaoe  of  the  aecidcnt 
vao  apprexinatoly  ton  allee  frcm  the  first  g^s  otetl^i* 

It  is  olear  from  the  erldenoe  th^it  If  Arthur  Johnson 
etartod  out  on  an  errand  for  Mo  father*  ho  had  eongpleted  It  more 
than  an  hour  before  the  aoeident  happened*  and  at  the  tiao  of  tho 
eolllsiOD  was  not  ezigaged   In  doing  hie  f«ther'8  buelneo©  but  was 
using  the  oar  for  hia  own  purposes  and  pleasure*     thider  «ioh  clr- 
owKstanoos  there  vas  no  liability  on  the  part  of  the  father.  (See 
the  recent  oaso  of  Mf|,ler  t«  ttoHalt.  263  Ul.  App.  471,  and  oases 
cited  therein.     Soo  also  Anderaen  y*  Bymos.  544   HI.  240,  245, 
and  aolJko  T.  yinley  et  al.^   111.  App.   Ct.  Oon.  Ho.  36S89.)     It  Is 
tho  settled  rule  of  this  state  that  a  judgBont  against  two  defendants 
is  a  unit  and   cfennot  be  rererseci   rb  to  ono  and  affirmed  ?i»  to  tho 
other  (IO£d|i#o.XiJjn«*il»J^lj^^S^  ^^^  ^^^'  ^^*    ,syyfK»ur  Yf 
Riohardson  Fueling  Co.>  205  lU.  77).  and  therefore  tho  Judgnont  as 
to  both  defondaiits  nuet  bo  rewersed. 
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villi*  our  ooBeltt«ion  n»  to  th«  first  oeniennloia  Is 
dt«ltlTO  of  iUlB  appeal*  a«T0rthelea»»  ^9  fool  Inpellffd  to  reft 
to  on«  wore   contention  of  tite  tiofoBSeuotat  ▼!»•»  that  "tl&o  eonOuot 
•f  the  atiornoy  for  tM  pl;i«^lntiff  vao  highly  improper  and  prejudicial 
throughout;   the  trial*"     Trim  a  oar«fttl  exttSlnatloa  of   the  r«^oord  ve 
are  eatinfieci  that  this  eontentioa  ia  elearlj  a  nc'rltorloue  one* 
luring  the  examination  of   the  wltneeoea  and  also  during  hie  oloelng 
arguments*  the  counaeX  for  the  plaintiff  rofeatedly  auud*  atatementa 
la  the  hearing  of  the  jury  that  were  highly  laiproper  nnd  that  were 
well  oaleulated  to  prejudioe  the  ease  of  the  ciefeDdtsnta*     >e  de«i 
it  parof»«r  to  state  that  this  dlwiaiffiB  of  the  oourt*  also  the  first 
dlTioion*  hare  beon  ohllged  to  tet^TBe  and  remand  a  number  of  Judf- 
iMnts  for  Improper  oomiuot  of  the  same  attorney*     Xf  the  Instast 
oontention  were  the  only  one  raised  we  would  <ie«aii  it  our  plain  <iuty 
to  rewrse  the  Judgment* 

other  alleged  error  a  mutmim^  ^7  t^«  defenda»ti»  noe«  not 
h9  oonaldered* 

the  Judgmoitt  of  the  ^per ior  oourt  of  Oook  eounty  is 
reTorsed  and  the  ce^BO  is  remanded* 

aiiVs:iisEij  AID  mmmmii* 

Gridley*   ?•  J.«  nn6  S^mer  J«*  ocoioar* 
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Ml*  JG:rrici.  i>Ciaa.A]i  muvjsuo)  the  qpisics  op  I'lCii  coqrt* 

Oa  HoTeirili tr  29  •  1989 »  Louis  Pine  aued  ?/illiaa  S« 
Klclaaua*     la  his  second  aawnded  fttateatnt  of  olftim  J^ine  allegee^ 
in  sutostanoo*  ttaat>  al>out  Jua««  19Sn^»  ho  hlrtf<:  an4  retained  KlelBMdi 
aa  bis  attorney  in  three  law  natters  and  thfit  KXcimwn  acre<^  not  to 

tduurfs  iiin  nore  tbnn  $ftOO  as  nttorney^s  fees  for  serrioes  therein i 

a 
tliat  one  of  the  Mittere  related  to  the  eoll^etioa  of^eertain  Indent* 

edness  due  to  Pine  from  the  Oary  Soreen  Coapsny*  of  O&ry*  Indiana* 
as  %sll  ns  garni aluumt  suits  to  effeet  the  reeoTery  thereof!  that 
lOltiNMHi  oolleeted  from  various  persona*  fixve  and  corpor   tlonst  on 
account  of  the  said  SMitter*  $1*500|  thnt  ^^leinaan  also  received  from 
Pint  <I69  for  costs  and  dishvurswaents*  &nd  that  Kleiraaan  refuses  to 
account  to  Pine  for  oolleetioas  and  costs  in  exoees  of  the  l&OO 
agreed  for  foes  arK^   ths^t  there  is  due  Plne»  after  raioving  Kleinaan 
%h»  $900,  $1,169.     In  May*  1931*  Ueinwua  caused  a  Judgnent  by  con* 
fonsion  to  ho  entered  against  Pino  upon  a  pronisaory  note  for  ^i»soo, 
signed  hy  Pine  and  mst&e  pctyahle  to  JCXeiaBiaa*     KleinaBan*@  eiffidavit 
of  claim  aUeges  that  there  is  due  to  him  from  Pine,  after  alloeing 
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th«  latter  all  juet  er^tflts*  deduct Iwete  nnd   set-offs*  th«  siai  of 
il»5OO0  txclusire  of  fittomejr**  f*«s  and   Interest  t  nad  tlmt  the 
total  of  the  prinoljMU.  and  interest  amounts  to  ^1»739«00«     Judgment 
was  entered  for    :i»908«9S»  wMoh  included  4169*45  for  attorney's 
fees  for  entering  up  tho  Judipnont*     In  June*  1931*  upon  aotion  of 
Pine*  he  vas  giT«B  leaTe  to  appear  and  dofoiid  tltie  auitt  the  Judgnent 
to  stand  as  s.^ettrity*       The  two  oauses  woroy  lay  order  of  oourt* 
oonsolidated  s«d  they  were  tried  before  the  oourt  with  a  Jury*     In 
Pine  T«  Kleinatan  the  Jury  retume«?  a  rerdlot  in  faror  of  the  plaintiff 
•»B  aosesaed  hl«  ttsn^9%  at  the  sua  of  1^70*  and  in  gleinwan  y«    'i'\xi% 
the  jury  returned  a  Terdiot  in  faror  of  the  dsfet^ant*     Kloiamui 
has  appealed  tvok  the  Jud^ents  entered  id^pon  the  rerdiets* 

It  appoaro  that  fine's  attoraeyf  LeTinaon»  and  lEltlanui 
fomerly  had  been/asBOOtatos/ta  the  papictieo  oJt  the  li«#*    They  had 
h&d  serious  differcnoes  in  the  past  and  as  a  result  of  the  saao  had 
been  bitter  en«nies  for  a  nusdier  of  years*     Pine  was  wsaro  of  this 
easityt  and  the  charge  is  *.aado  thr^t  ho  ei^ployed  Le^ineoa  to 
represent  hia  beeause  of  the  letter's  hostility    to  m.einnan«     A 
nunber  of  grounds  are  urged  in  support  of  the  contention  thit  now 
trials  should  be  at»«Zded»  but  ia  the  ylew  thut  ^e  haTe  taken  of 
this  oaso  it  is  necessary  to  oonsider  only  two*     Kleioun  contends 
(1)  that  the  Terdiets  are  eontrary  to  the  Manifest  ^tieight  of  the 
eTideaoe,  and   (2)  that  they  were  produced  by  the  isiproper  and 
prejudicial  donduot  of  Pino*8  {Attorney*  LcTlnson*  during  the  trial 
of  the  cause*     There  is  sobs  foree  in  the  contention  that  the  ver- 
dicts are  aanifestly  against  the  weight  of  the  OTidenoe*  but  if 
this  trial  had  been  eondueted  in  a  proper  and  orderly  way  we  would 
fool  inclined  to  sustain  the  Terdiets  of  the  jury  upon  the  ground 
that  they  had  a  better  opportunity  than  lee  to  pass  upon  the  credibility 
of  tho  witneasot  and  the  weight  that  should  be  atta^ied  to  their 
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ttstiJMNXx*     As  to  the   r  oond  eonteatlwii     Wtmk  the  hoglnnlng  of 
th«  tri«l  %•  th»  imd  Attorney  Lertiisw  tmi  Kleianan  oasBgotf  in 
dioputto  of  a  FwroXj  poroowil  ehftvaoto**  (  Gharsoo  ftSd  eounttTOharsoo 
oiftii  M¥i  iovioiM  IdM  imvo  Biiiiiii*     ^1tk»  irUa  court  wido  vep«ftt«4 
effort*  to  rogvlAto  the  eoiut«ot  of  the^t  two  part  loot  h«t  without 
•ueceea»  and  «e  are  at  a  loae  to  under etioid  vtasr  the  eourt  dii  sot 
oenteaoe  Kleln»ui  aad  tertaooB  to  jail  for  their  higihly  improper 
and  oonteMptuotto  eonduot*       It  is  el<?nr  that  the  rottl  ie^uooia  tho 
oaeo  vore  lost  fiisht  of  heeaUBO  of  the  oonduet  of  theeie  parties* 
The  eourt  ordered  the  juxr  to  return  cmly  one  rerdiot*  hut  It 
returned  two*  and  the  «oort*  for  aoMO  reaa^n  not  itho«a  hy  the  re  cord  • 
reeeiTed  l»oth«       ^toneidered  together  they  are  not  in  ae^rord  with  the 
theory  of  f&ct  of  eithi^r  side*         a  vsre  re^^  the  record  we  are  not 
surprised  6h»t   the  Jury  «&«  confused*     Justice  deaaad*  that  there  ho 
a  retrial  of  the  two  oaM«oo*riJi  the  oral  argUMMt  in  this  court 
^'^Attomi^  X4rTin80n  exhihitod  ^oh  a  fe^lins  of  bittemesc  and 

hootility  towards  SleixaMue  th$tt  wo  ouggeet  thi»t  he  tihouldy  in  Juntieo 
to  the  latter  and  to  hinselft  as  an  officer  of  the  courtt  tolBs  ao 
pnrt  in  the  next  trial  of  the  c&uscs*      '*^''" 

flM  judgneots  of  tho  Municipal  court  of  Chic^o  are 
rereroei)  and  the  two  oausos  t^re  reaaadcd  for  m  new  trial* 
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HftSatiirf  l^rou^t  «n  aetioai  %g«l8«t  tlste  defendant  to 
r««crTff7  dajwmoa  for  Injur  less  euetulaed  Iqr  lier  as  a  result  of  ^elnur 
&rcier«tf  ^  plalatlff  to  iMlp  hlK  mrre  a  hear/  plaao*     Tli«re  «&•  « 
Jurjr  trial  and  a  vercilot  for  txa^o  la  pXaiatlff**  fain»r«    Aft«rwav« 
tlitrt  appears  In  tli«  record  def^adi^at'n  aotlim  la  arrost  of  ^vAg* 
Mmt»  vMoli  w^vft  sustalaod  and  hio  notion  for  now  trial  denied*  c^ 
■otlOB  of  plaintiff  h^^  w^^.s  givtn  leare  to  osaond  his  deelaratiwi  aatf 
▼arlouo  plead ingo  oero  thoroafter  fllod»  tte«  «ffoot  of  whioh  wae  to 
hold  th4%t  plaintiff**  oaUQO  of  motion*  a«  allogod  la  li^r  anoadod 
deelaratloa»  «»o  %9»T94.  Oy  the  statttto  of  lialtt^tlono*     Her  enlt  vao 
dloBlojted  and  9hit  prayed  and  »ao  alleood  an  appoal*         ftersari 
tblt  writ  of  orror  iwao  ouod  eat  from  tliio  oourtt     The  %rrit  «aa 
o«rT«d  oa  the  defendant*     Afterward  hi»  disatli  was  oncge»t«d  of  reoorA 
Imt  no  tttto  Has  been  snOe^itutec:   in  hie  etoad* 

Haroh  2St2i  plaintiff's  «ottns«l  «  s  ndTlsed  that  uaXoof^  tlio 
sabstttutien  wae  made  within  flft«en  daars*  th«  wrlfe  of  error  would  bo 
disaissed.     itofchint^;  furthor  im&  boon  heard  fron  hia  and  notKing  has 
bo«n  done  in  the  <».so* 

For  failure  %o  haw*  the  st^stitutioa  aade  th#  »rlt  of 
orror  Is  AisKlsesd*  jDisilSfsSD* 
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l*lAlctirf  broui^t   suit  uador  tho  J^ployora'  Li^s^biilty  »et 
•KdlBOt  tfao  dofondamto  to  roeovor  Aw^m^MM   al&lAe4  to  h»^v«  \2o«n  oua- 
tatned  hy  htai  on  &oooant  oi    tho  4«fet^dj%»t«*  a«gi|g<»£ia«.      'ili«ro  was  • 
voriiot   in  i>l*latifr'o  f«vor  for   IXO,0(>0»   asi  r*>;lttitur  ky  hlit  of 
#4,00©,   «n<l  Ju4,#eflt   *>i>torif^  on   tH«  ^»r«!ict   for  $7,occ,     3of 011(181118 

the   r««ord    UiioioeeB   thai   tibout   ol^^it  e'oloek  on   tho  ov^f.lng 
of  inArob  14,  1927,   |ili(intiri  wrdlo   an^^o4  lis  his  dutlse  a.e  oroaoln^ 
tltkfffSiMa  »t   tho  Clinton  otroot  oroooing  of  d«f<»i^  j^^ta*   r»ilro«4  tr»eka 
la  Chioimo,  vaa  atruok  by  o  ««»tboun4  loet^wotiYO  a&4  i»Juro4. 

^0  «»Tldi«iioo  la  to  tho  ftff«et  that  ^Xa  ntiff ,   about  49 
yoara  of  '%^o«  vh«  ««!pXoy»4  by   th«  d«f«ti<iimt  FeiinaylTani*  K&Xlrottdl 
QoApaay,   ftc^  b^d  boon  workUxn  for   that  eotstpany   and   tho  otiior  do* 
fondant   (ho  boing  pai4  by  both  dofoxidante   for  hia  aorvlooa)   ter 
about  «X«Ton  montha  prior   to   tifi«   %i»9  h«  raa  injurod.      I>urlnK  tnat 
tima  he  work«tJ  «a  a  flag  an  and  *a   »  towor  maxi   ^t   etreot  oreeainga 
for  tN«  4of«H.<lanta   %lo»ig   ita  railroad  traeko  froja  Clinton   atroot 
on  the  #a8t   to  ^n   iitrft«t  en   th«  w«at,    a  rtistfuioo  of  about   a  ir.il «». 
tbo  4ofor.danta  op«ratA4   two  %Aia  traoka  fro£i   tho  Union  atation  on 
Aiama  «trt«t,    -m   «aat    an<i  wcat   etroot.      Tho  traeka  run  In  a 
nertiicrly  lirootion   along  tho  west  baiik  of   tho  whiaago   rivor  a  4ia» 
taneo  of  about  two  blodia,   to  Lakm  atroot,   an  oaat  and  woat   atroot. 
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thttt  turn  Qorth«ett«rl3r  for  a  •hort  dil»i«xi««,   an!  curY*  r&th«r 
«hsjrply   to  th«  vest  about  tw«   blocks  nortia  of  Lttka  •ir««t  audi  oroM 
Clinton   str««t,   a  north  ana   soutJa   atr««t.      Jeff^rvon   str««t   i«  • 
north  and   eoutn   streot;    a  atnort  bXoek  wott  of  Ullnton   str«4iit  about 
half  m  miltt  f;iTtH«r  tr^ot  Mti  jutt   soutli  of  th#  two  traoka  wa*  « 
wat«r   tank  vher%  looo!»otiT«o  oft«ii   took  on  water.      At  th«  Clinton 
«trfl«t   oroosinis  tho  tvo  ankin  tracks  troro  about  12|  foot  froK  oonttf 
to   oftntf^r,      Cro9alt>£;  gfttos  at  Clinton   stroot  iroro  op«ratod  by  a  smi 
in   a  to««r  at  th*  northoaat  ^y^mmr  of  tho  orotteting.     th«  41«tano* 
froiB  Xiiff  e$nt«r  of  tho  wentbound  trn&ir.    to   tho  north  gato  w»a  16|^ 
f«(»t:   th«  ootttb  catft  wao  48  fo«t  from   tho  oentaron  thM  taotbound  or 
touthtrly  tro^ek,   »e   tnt^t,  tli»  dliat^-iTioo  )»«tir«>«n  thm  two  gate^o  wa«  77 
foot.     At  tho  northoaot  eorn«r  of  tho  intorsoctlon  waa  a  owitoh- 
mtxn**  shanty  u«od  by  th«  plaintiff  and  other   oroeelni^  flagon. 

On  tho  ^9ky  in   quostion  t^lalatiff  went   to  vork  at   throe 
o*olooic  in  tho  iskft^rnoon  und  wat    to  work   liiritll    eleven  o'oloek   that 
nle;ht.     Ho  was  injurod  about  ol^ht  o*olook  whilo  hi&  waa  onga^od  1« 
fl&gfeUng,     th,»  ustual   »Brt   eustownry  way  of  oporating  tho  train*  was 
that  inhoundl  traLno  woul^l   (joao  into  the  ynlor<   »tia»tloii  OTor  tho 
eoath  traok  and  loawo  over  tho  north  traok. 

The  ovli^ORoo  further  otsovs   that  ;!iu»t  prior  to  tho  aoel4ont 
(MR  olootrie  boll  rang  in   tho  tower  at    tho  Rorth«»at   corner  of  tho 
orooting  to  wa3>B  of  the   a3>;>ro%oh  of  a  train  on   the  outbound  track; 
tho  tower  san  also  rmm^k  orcoeing  boll  whioh  he  oi>«iratod  by  »oant 
of  a  rope.      Plaintiff  was  «t  hie  ohanty  at  tho  northwoat  oornor  of 
tho  lnt#reoetion  tmi  whet    he  heard   tho  boll   ring  iKot  his  lant«m 
and  wont  otat   on  the  erosning  to   tho   south  of  tho  Inbound  track   to 
flag.      As  he  walked  out   the  oroselng  gatoe  wore  lowered,      nn  looVed 
to   the  eaat  and  saw  the  hoadlit'iht  of    Uio  «neUn<^  eosing  around  the 
eurwe  about  loo   f«»t  from  »ii»,   but  ho   could  «ot   te^.!   on  «kioh 
traok   it    £>»•  on  aoeount  of   tho   curve.     He  stopped  over  to  the 
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•outh  of  the  inbuund  trao-<  and  l«ok«d  vntt  to  aeft  If  «nytuin«<  was 
«einlng  froie  tkot  diroatloa:  nothia^s  wa«  ooiaing  «Ad  h«  thon  turned 
ftnd  looi(«d  •ast  land  at  thnt  tlM«  thf>  «agln«  wao  about  3  or  4  f«f»t 
owagr  ooHilng  out  on  %hw  ooutn  or  Inbound  traok.  Ho  was  about  a  foot 
•ottth  of  the  traok  but  wao  otruok  Isy  tho  wgiao  and  Injured.  Xho 
tBgino  «!»•  r«]siiinc(  about  10  or  3.^  ib11«o  an  hour  with  tho  autniaatic 
boll    ringing. 

Til*  tb<»ory  ©r   tho   »li*inttff  was  fm4   is  thi*t   th«  dofotiAanto 
woro  guilty  of  noglltr.onoo  in  rumiiiii^  ths  cn^ino  out  on  tlio  wrong 
tra«k  vitneut  net loo  or  warning  to  hia. 

fho  ;)O0ltlo»  of  dof «ni(intB  it   that  tliero  wao  no  aoi(clig«>nee 
•a  tfaioir  pari,  but   Ui&t  tho  oole  mft  pT9xiiaskt9  eauo*  of  pl&i»tU'f '• 
iajury  «ao   th*  ne#;lii4,«noe  of  jraalzttlfx'  iiii&o«Ijr,    afid   tnerofor*  tho 
court   ohould  teaYO  directed  a  v«r41ct  for   ui*  defoi- .;?(»:* to  at  tho 
olOBo  of  all    the  evi4«noe,   ae  re^ueoted. 

I'he  is?:iuiry  taer«fore  is*   mtethor  under  all   the  evidenee, 
viewed  stoat   f^irorably  to  ^Isiisliff ,   there  wa»  any  failure  of  the 
defendante  to  i>«rforsB  any  duty  they  o«ed  hlK.     Ui»on   »  motion  to 
dir<iot   %  verdiet   for  ih<s»  defenioKte  th<»  @ourt  e«rtnot  wetgli  the 
trrlAfmn^,  but   the  cjotlon  ehould  b«  &lio'»ed  oaly  ""where  th®  evldii»ne«, 
with  all   the  legltlRiate  and  natur'*!  l«r«?rt*Ra«8  to  hm  drswo  there- 
froai»   la  wholly  iasuffl client,   if  er«dit«^d«    to   sustain  a  verdiei  tar 
the  plaintiff.*     L.tbby.  &ci.elll   k  Libby  t.    ^09Ki^   222  Hi.    20fi; 
SltrgQhulm  y,   Chicago  at  Alton  h.   R.   Co..   209  111.   App.   15. 

rlaintiff  t«atlfl*d   that  he  va«  ft».ploy«d  by   the  Penrisylvanla 
mm^vay  and  had  been  marking  for  it   for  id&out  11  souths  as  a  flacEHiaa 

at   etre«t   eroaainga  and  ae  a  tower  mati^   frvtist.  Ami   street  on  tho  weet 
to  Clinton   street  on  tiie   ^aot;   that   )ai,   th«?^  Cllrton  street   orooslag 
in  addition  to  the  two  tualr^  truoka  vrhioh  we  havo  above  dnaerlbed, 
there  were  3,   4  or   ti  tracks  south  of  th«  iiibound  m%in  track  and  one 
north  or  outbound  main  track;   th«.t  the  tr&oke  %t  Gllnton  etreet  are 
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on   ft  l<rr«l  with  th«  ro^^wny  oi*  thfl   fttrtttt;    that  «  vvktehnati  in  th« 
to««r  »t   th«»  northttaat  corn«r  ei'  tho  oro»«lng  op^ratc'ii  ttea  oroBsing 
gi^t««  whioh  extend  across  th«  atrsst  north  and   aout^i  o2'  tht  trsoks} 
that  pXaintiiT  vas   Injured  About   TiAb  o'e^oek  at  nlt^nt   tind   tU&t  it 
vft«    ■«  ktjcrfi  oJ*  a  "aark,    cloudy  night;"   th«t  he.  »tArt«>d   to  vork  »t  3 
•  *eloek  in  the  »rterueoo  And  Uls  sialS't  run  until  li  t'elook;   tluit 
thore  vere  oars   stundiatf  sast  of  Cllfitofi   fttrct«t   o»   tlis  track*  sotttli 
of  th*  Int^oundi   traek  vhlch  cut  off  plHiiatifl '«  vl«i>  of  tlio  t/uttoound 
«BClo«  until  just   about   the  Xixun  It  was  turtilng  w«»st;    that  when  ha 
starts'!   t«  T^ork  the  foramais   showad  hlR  how  to  flag;    Utiat  if  thoro 
vas  an  outbaunrl  train  H«   «iioul«l   »t»«n4  south  of  th«  inbound  traek, 
and  if  th«r«  «as  afi  inhouiid  trals  h«  ahaald  stttind  north  of  th«  out- 
bQun<)   traek;    that  h#  hn^  n«T«r  don«  any  r«ilroii»<!ljag  until  h«  worko4 
fsr  (lef«ndant«:    that  tha  first  Jeh  ha  ha4  was  handling  the  giitoo 
when  h«!  verkt<t  in   tha  toirsr  at  Ann  straat,   and   that  ao  did  not  work 
rsgularly  but  tras  a  sort  of  «xtra  oum;    that  h«  fla^^ii  at  ^^ffersea 
streot  about   fiva  sionths,   9V4«ry  dsgrt    this   straot  la  one  bloak  wsst 
•f  Clinton  strf^at;    that  aftsr  h«  worit(»d  at   Jsfforson   str«ot  hs  was 
08  an   extra  list  haok  ^n^  forth  threugh  the  yard;   that  he  worked  at 
the  Clinton  straat  tovar  a  few  days  at  different  tlstea;    that  he  wfint 
to   flag  at  Qlluton  street  on  the  day  he  was  injured  but  had  never 
flagged  at  that   erosf^lng  on  the  shift   fro»  3  to  11  p.   £. ;    that  when 
he  worked  at  Clinton  street  he  at- served  what  traeks   the  trains  went 
Id   usd  oaBMi  out  on;   that   tiisy  i^lwaya  !F«nt   Into  the   station  on  tha 
lubftund  traok  »n<l   eacae  out  on   the  outbound   track;    that  ha  nevar 
notleed  any  train  ooialng  out  on  the  Inbound  tratde;    that  the  traffia 
was  fairly  heavy  ever   t  <«»  tvro  traoks  at  the  arosslng  all   day  long; 
that  he  Imew  wh«n  trains  were  ooalng  out  fro«  the   station  beeaune  an 
electric  ball  would  ring  In  tha  tower  to  ^jiva  a  warning,   and  that 
when  the  bell   rings  the   tower  man  pulls  >a  aord  suid  rings  a  big 
eroBslng  bell;    that  when  he  heard  the  el^otrle  bell  hi*  got  his 


l«il»«vtf  ftfi^   to  tiiuam  bm  nttca  #»n#«  mA$  sc^aM  ^ec»#^C9  rt»t#»  #»*•! 

AiB'U*  •^nHxi  wli  no  i*«i#«  «#tnl'^  ^^   'r-^*     m  *,.'*!»  ft^o  »Tt»«  trUftifi 

m-%<iii3    It   ion.     natl   of  wMl  «|jrt  %mr9^    6»*««»Tt»*i   ♦li*   dttr*  "5*    fefttJita 

,  it)7-u    ^rt,.'A:'ai  i^ti/i    iei  t>4ao«   fcn«ds   ItXvti^   94  i9j»x«   t>atfo4F«tHD  mi  •«« 

-x««  •ill   to  M^^oA  ft^nMje  blittuitt  ^d  nlMxS  Aftmtftti  m  mm^  •^uMi  11  ft  rift 

tmm  •Ji  «a4#   ;»•«!«  <r(t»'«it'llft  #•  t^a*  ir»t  »  t^nmi  j^h^.s!^  gmSmil 

•if J   ao  n«iltf}«   •fii  A) ill   ;'<»•«  ci(;«w£«  x^«l.-  '.ao  tuo  9amo   htut  si 

«»  MWUftVcr   «»lljs»4i    »lf.^                     .10    ;gn>v";a    ^~.  ^-^^    vniVTJT    ll»ii'«r  «#tf   •;'    iftx<l 
SAM  ^m  ,»(tlA;'Usw  A  !?v  -'    ~-i   Hi  ittiT   .'Itfo^    '^   -'  -jlttoaX* 


lftr.t«rr  »nf{  w«nt   out  on   th*  cre««lBg;    that  Uiftt  b@ll  a«Ter  rl£i£;t  for 
ftc  inbound  tr»lc,   er>ly  i't>r   %n  otttbooad   trula;   that  ukais  he  £,ot  oat 
oa   th«  erot»lo£;  ho  locked  «oot  ued  •«#  «a   «ttje.^aft  pulling  aroimd  tHo 
curvo  about  IOC   foot   away;    th^X  h9  eould  cot   toll  wa«tl;«r  It  'aras  911 
tho  inboan^  or  outbound   trftok;    that  ho   et«ppod  OTor  tho  Inbound 
traok   sni  looked  «e«t   to  see  if  thoro  was  onyv^lng  oo£;dng  oa  tho  lo- 
bound  traok;    that  ho  didn't   aoe  may  tiling  In   that  direetlon,   then 
tumH  hlo  h9«d  to   tho  oaot  again  (uad    tho    engine   ntruok  hi&*      The 
Angino  ■p^*  easing  eut   on  tho   inbound  traek  but  ho  didnH  hoar  tho 
boll   on  tho  engine  ringing  nor  any  "vhiotlo;  ho  «ao  about  a  foot 
oeuth  0I'  tho   inbound  tracic* 

On  erooa-eya&iination  he  testified   than  ho  flawed  at  tho 
J<>fforo/vn   etreet  crossing  about   S  jaontUe;    that  ftfter  that  ho 
worked  at  diff eront  oros&ingo   sot'Otii^ea   two  or  three  timeo  a  week, 
and   eoiii^tii^ieo  all  week;    that  n«  worked  piraotleally  on  all  ohifto; 
that  he  had  w&rKed  in  the  Clint«ri>  street  tower;    ttiat   **!  hawe  also 
werlced   on   tho  ground  at  Clinton   etreet,  I   don't  tuoionber  how  ^mny 
tlseo;    that  woull  probAl^ly  be  a  difi>rent  ohlft  from  the  ohift   I 
get  hit.      I  aight  work  in  the  BBornlBg  •>  whiohOYor  ohift   tho  xiaa 
h«pp«Bn«!!   to  b«f  off  »u»d  they  hai»t>«n««d  to   oall  no  in  to   fill   !»;• 
that    **!  had  been  working  at  Clinton   street  tm&  I   uleo  worked  at 
Jefferson  and  ooue   of  those  other  etroftit   there.     I  worxod  on  all 
thoeo  eroBslBgo  off  and  on;"   that  during  the  proYiouo  sus^er  when 
ho  worked  on  all   the  different  shifts,   **!  newer  mam  a  train  sn crated 
on  the  wrong  traok  en  the*  sain  line,  not   that  1   noticed.***     1  n^wer 
saw  it  done   on   the  icain   traok  on  my  shift." 

John  Uanlon,    an   nesietaint   train  il rector  of  the  l*enusylva« 
nia  railroad,    testified  for   tho  defen  'aats  that  he  waa   stationed 
at  tho  Lake   street  tower  and  was  a  train  direator  and  had  bean 
thexa  for   six  yeax^s;  hie  duties  wore  to  diroat  traffic  so   aa  %• 
awoid  ooBg<»stlon;    tnat  his  tower  was  twp   bloeki  north  of  the  train 


■ff^'%    #3^11      tii'fi*n     Jil-^JO      JllHU.       J.rl\i       ;._iH.     ■'■"■rt-j      *».-.4*      ft*      ilK»       ..i-.-  I--        .  »..*.  V 

Mli    taiiJ'X?^    ^?UAj,v.'si    -««i.i,;i*     rut    TttOt   A4M>    IMW    ltO#««i   •«   9«i«t<n(»    »l«t   «§ 

,;i«#tf  ig?   ftftml^    ^*t^   %9   o«f   ««<»it«>49«   •SMia«»in»   tm»J0Vti%   $»  «9ll««v 

*;^    (.It  •#  al  VM  ii«*    *»   ft«JHrr«»/i  ^JJ*  M»(  Yl«  vtf  aj   i^^^W^T 
LLm  0e  lkWiii99  I     *«tft/lt  »i*rT#«  t«i<lo  #o*<U  1^   •«•«  ftf&e  a»t-x«1t«\ 

«T9«  I      *i^*,h*9ki^n  I  «*!»  #•«  ,*«1X  ftl««  •(<»  «i«  iiMY)  lae-xtr  arif  «# 

*«mica  x«  «#  1»m'x$  miaak  ^M  M  •aoli  ii  ram 
•Hir{T«t>n*^  •'^  "l*  <t«#o«tU  oisitf   toc^a^tM  rut   «/ioi««^  aii^l 
fmliss^  lAv-  •<*.  j««(i  mimm^mfh  mda  tot  f»nu«*#  «*»rfIiiBT  mia 

«»  ««  •»  sini^i  t*r«lh  •#  •!*»  —Itiih  mlA  Xt^'Ufx  Kli  nat  •KMtf 


•htNl  •f  t.kft  Union  stntien  and  tvo  Meoki  notith  c>f  Clinton   etr<»(tt: 
thmt  only  tvo  track*   run  paat   the  ti>w«r;    thftt  h©  was  IntttruetwH  to 
dlrert   traico  or  either  of  th#  ciftin  lini^ii   to  Rvoi^  coog^otion  or 
del  Ay;    that   it  4oe«  not  »ftk«  sny  4iffr<r#noo  vhat  track  trnlJio  go 
•Tor:    that  if  OTorrthlng  in  nenv;al  It   wtXl   go  o»t  on   tht  outttouiKl 
troek  and  coeio  in  on  tho  Inbcucd   track;    t.h^t   the  tr&iri   in   qunotlcn 
vat  m  ouhurbiKR   train   !«ni1  ooisfi   irit«   th«   •  tat  ion  c»   the  inbound 
%raok  i%l»out  7:48  p.  », ;   that  th«   (^n§;in«  «•*«   thxon  4l»cor.nect«i  luid 
«»i  soing  out  to   taJto  it.   ««it«r  oronftjratery  to  ooKlng  baick  and   taking 
•ttt  «  troin  fros  tht  Union  st&tion  about  U:l^  o'cloesk;   thot  ucualiy 
vhon   tho  tn>.rin«  at'  thit  train  «%•  goings  ^''^   ^^^  vator  it  would  go 
•ttt   on  tht  irrong  or  inbound   track;    that   t  jia  ^ouid  hrippen  about 
firo  or  9ix  ni^;:ht«  a  veok,    90t!S«»ti^«t  $  or   7;    tjhat  tao«t  o)'  th«  ti«o 
it  came  out  on   tho  inbound  traok  b«oaua«  that  «a«  th«<»  ^aoioot  vaj 
to  g:et  to  th(B  vst-r  tank,  T^^oaueo   tiioro  weul^  bo  only  about  four 
•witehut  to  turn  inatoa^  of  ft^e  or  oix  if  it  war^t  out  on   th«  ©ut- 
Itctind   track.      *A«  long  qm  I  hoY^  been  thera   X  have  boon  alloiring 
that  train  to  eoieo  out  on   tha  mrtmi^  track.        At  imy  ^oeond  you  ati^t 
hara  to   aan  d  a  train  ob  tha  ♦rong  tratk,     *^»     tir<jli«ariXy  I   ^vould 
•ay,  wt  run  traiise  out   on   that  traek  sevaral   linaa  a  waok,   —  othar 
traina  boein^o   thio  one***     «/e  havo  alXovad  tiiio  mrt>r  tinea  I  hav« 
btton  in  tho  tovor;"  that  Xhnre  ^mrm  about   35  or  36   onginaa  oosing 
•ut  of  tho  Union   station  a  day  ©irer  th»  t»e  &ain  Xlnaa  whilit  ho  »a« 
•r>  duty;   thnt  all  cf  the  train*  eoaing  oat   fri^  tho   otation  oro*B*4 
Clinton  otroet;    that  t;ia  traoka  ar«  fairly  buoy  thorej    that  arer 
•inca  ha  had  baac  at  I&k«*  ctraat  towar  n*  had  worked   tha  ••»«  ohifi; 
that  ot»j«r  angin?*  wora  in   tha  habit  of  going  out  on  tha  inbt^und 
track  thf  ocasa  aa  tha  angln*  did  «Hioa  atruolc  roteraeti;    that  during 
hla  shift  ovary  day  thara  vara  four  or  fivt  traine  out  of  .3ft  that 
«KBt  out  0'    tha  inboond  traok;    that  he  would   ««r4  than  out  on   that 
tr%ek  oTon  whtin   tha  trs^ko  vere  not  obotruetad  bycauo^i  it  vaa 


o'-.is   "^DldAfCaooai^  *l-  a.t;SM«9    M*    *#iU    :.«   .q  •♦«?  Ji^c-u  <»«t# 

^_,- „..j.   ;AiJ0i;;*«  iii;9$Ma<Ui   aoin--**   twiiaU  *.-*?   .lo^**  stu-^i  «  ^'O* 

!ltfiX    **..     .  .-     ,         4    ,.    -:■.*/<•«•«    ,<•#%    ^    _-..„^„  yti 

?»VA«t  i   ••ai«   «▼•   liwJI    b»«Qiij*  *»»«!   ■»  '       '•..»vt   ntrt^   ^i^pr  .J,  .J 

^als»o  ••aJtsiii*  Ml  i«  «ll  ««t^A  •'xe  ;f«i««il   ^   .-      >    UQ»i 

e^tr  ftii  »JU4ir  ••oil  aJMni  «««  «Ai  vwr^^    ..^.  ..;.}»J»  nalaV  «4I   19  iiM 

■Hint   fnm»   •41    fc*4Tr««  ABi^  9*^  «#V4^   #••«-*«   ^sl*-   ^^    ,  '"  --.-»? 

^oi  »4i  no  fiio  fl^cu.  "^0  il4mA  9Ji»  ill  •^^v  m-m. 

^^ii.:  ij,i.    ^9sit   it&mt»it»'^  Hmutim  nxtU^  tUk  ••im>  ^Ai  1^  ■^^*-'^'  v<w   ^v«>*^ 

**r^*     -        t»    tA^O    ftftUvi    •vn    1l«   nil**!    •«•»  •1K»ff^    V**   t«»V^     ♦t!^,    alsf 


9«iick«r  imd  tthort«r  to  do  lo;  that  *t  th&t  tiatt  th*re  was  ue  l>look 
•yttf^  In  »••:  that  tiioy  then  4«p«itd«d  on  fwlten  t«ai(t«x-«  «nd  t«l«* 
phon«  o&llt;  ih«t  hi*  aupn^riors  jcncv  tto«t  h«  ran  trains  out  on  tli« 
Inl^ciuaf!  traek;  thai  th«  ono^ifis  vnleiri  wtruek  pXaintifl*  was  th«  only 
pstsflsnifcr  loeo^>.«>tlir«  tii»t  wuuli)  go  ^aeic  to  K«^t  vat«tr;  that  &t  h«4 
4S«a«  so   e^ftry  «T«r.ing  slnos  h«  hftd  1»s«n  their •• 

BA  Guith,   thtt  wlinton   strftei  tew»r  2»Mn,   aall<i4  by  thft  4li« 
f«ndsnts»   i«;stifl«<l   that  he  had  fe<i«»   at    that  towtr  for  about  two 
yoaro  on  th»  shift  tnm  thr««  to   @l«rv«n  o*o1oq1c  at  nig;i)t;    that  hi* 
Autioo  woro  to  op«rat4!  tti«   orossing  g&tea  sind  to  glvo  warning  by 
ringing  a  boll  vh«n  a  train  wao  eoming  out   fr&m  th«  station;   that 
«t  tho  ti»o  in  quftstioB  tho  ^X^otria  bo  1  i&  his  towor  rang  to  givo 
warning  of  tho  approach  of  tho  outcovlng  train;   that  h«  th«n  rang 
his  boll  for  F«t*r8«a  to  flag  the  orossini;;    that  P^toroen  cams  out 
and  wont   en  tho   south  ald«  of   tho   inbound   traok;    tkmt    Uiore  was  a 
hftadlligjtit  on   tho   «ngin«;   that  h^   »mt   iho  aooidiont  an/1   thought  plain* 
tiff  was  stooping  oYOr  miA  ho  elangod  hii»  boll  an!  than  saw  i^lain* 
tiff  knociiod  down  by  tho  «ngin«;    that  h^  had  oo«»  «ngln««  approaoh- 
ing  on  tho  wrong  track  m^iy  tiikffs  im4  that   tho  eiigine  in  «|u«tstiOB 
had  always  gtiino  out  on   tho  inbound  traok;    that  it  woul4   dto   this  froB 
flTO  to  olz  tissoo  a  wook  olooo  lf:S6;    that  h<»  h«4   soon  othor  «ngin(»o 
ooKO  out  on  tho  sa£«)  traok  -  ijassonger  and   ewlt<di  engines,   sight  or 
ton   timoo  a  w*ok;    that  "I  oouldn't   say  »'h«th«»r  thoy  are  ouppos®<!  to 
rtm   tho  inbound  trains  ovor   tho  outbounrl   tradte;**   that  uau^lly 
trains  eoso  in  on   tho  Inbound   track  and  go  out  on  tho  outbound 
traek;    that  about  45  or  90  trains  oomo  out  of  tho  Union   station 
•wory  day  on  his  shift  and  about   tnro«  or  four   ti»oa  a  day  thoy  ooa« 
out  owor  tho  inbound  traok;    that  jrou  could  not  toll   froa  tho  boll 
irtiothor   tho   train  was  eoaing  out  over   the  inbound  or  outbound  traek; 
that  ho  could  not  sos  tho  train  in  qunstion  beeauR©  of  box  caro 
•tandlng  on  tho  traoko  south  of  tho   inbound  traok,  until  it  oano 


*%lmt  ^m  •»M»<»i  ii»tt»9   tf«  hsjfensqi*!   iwill  X»A?  *•«*    {«»«   «*     ft/^x* 
xXno  •as  M'    l'rUaf*l<T  jlak-xt*  ii«.l^»  •flU^iii  •Oi  tt^Ai   ;jto4n.?  t^jinMriti 

X<f  r^alm*^  ^  •»^«8  S«J«««'3  o#  rt»w  ••MIA 

%mt  tmA$  »rt  j*e£*   :Ii1ji's*  s/t  "^o  rffr"  t-Miir 

i»9  •«B0  tf»r»»l*H  i»r      ■  i  ji^rt   -:•      ;.  .-.s3a^  -i.  .   ^tA 

-ddrts^Tii'*-  (!  •'^    j*«i8ii»  9xU  vrf  awf  «tl# 

a«2t««»^   iU  •aijjrts-  -»-^  li»ail#  t«*«  <••<*  »n  'qfjl 

9    '.'    v>  I'M^*  MMt  JMiH  ^J(  i«iil  iM^X  ••«Jt«  ii««w  A  «««ii  xlt  •#  trU 
MM><fTU9  »i<t  tm  tv«  og  ftiu  iMti  hawo<fiU  *ifi  flu»  aI  •«#b  itmlMXf 


Mrottn<!  th«  «urT<»:    that   t}i«r*  vui  n«  way  plaintiff  ooula  t«ll  on  ivhleh 
trA«k  th«  train  w»«  oonaln^  out;    that   aft«r  hi^i  rang  hin  ht]^l   to 
glv*  notlc«  to  $»laintll'f  to   fltm  th«  or«>»»lng,  tho  fn^^lne  oano  ottt, 
that   "it  was  tha  uaual  moiranent;"   that  h«  had  ntrar  SAtn  Feteratn 
OS  tho  Clinton  <itr@«t  eroostln^  t»«for«;    that  ho;  had  Rjenx  heon 
flacclng  at  •7«ff«raon  street,  he  wtoo  a  night  »an;   that  en  tho 
•T*Rlng  in  gu«9tion  plaintiff  wa«  an   #a;tr<3^  nan;   that  It  was  tho  onljr 
tltto  ho  kn«v  of  9ot«ra«n  worklniy^  at  th<^  Clinton  9tr««t  erc^aoing. 

fltsg«rald,   tho  fir«n«tfi  of  tho  mglao  in  qiuoatlon,  tOfttlfl*4 
that  on  tho  oironlng  in  quoot  ton  ho  oomo  In  on  tho  train  from  Boar* 
fiald  to   thi!  Union  atatlon,   Chleago,   ^m^.  arrlvod  ahout  7:4S  an^l 
thore  iralt<;d  for  a  algnal   to  go  out  trxm  th«»  atatlon  to  tako  on 
vator;   that  at  tho  onglno  wont  rut  it  waa  h«a«lcd  woat;    that  it  was 
a  ragular  ooe<iirr>?noa  to   t%k9  w»t«r  that  way  -^n^  euatoaary  to  go  out 
on  tho  inlftoun^  tr«ok;    that   "Ao  eumy  t.lie««  as  I  havo  b««n  on  tho  job, 
tho  onglnw  want   taknsn     out  on  tho  Inboiinii  traoltj*  that  thlo  oocurrod 
•OToral   tlmos  a  weok.      Thoy  war*  travelling  about  19  miloo  an  hour 
at  thoy  ean*  to  Clinton  atroat;   tho  headll^^t  of  tha  train  waa  btano* 
ing  and  tha  ball  ringing  autoramtleally;    aiat  ho  aaw  plaintiff  wa« 
about  to  b«  atruak  an^   *holi«ra4  to    th<p  gnglnoer"   to   supply  tho 
assargoney  bribka:    that  h«  aaw  plaintiff  atrlko  a  aiatoh  and  li«rht  hit 
pipa  at  tha  tlnio;   that  ho  waa  ftaritting  ^rl^itt  gp.  tha  rail;*  that  tha 
wigina  stopped  and  thoy  pick  ad  Fetoraan  up;    that  aXaoint  all   tho 
tlmo  ho  waa  on  that  particular  run   *we  brought  our  «inginff  out  fQT 
water  over  tha  inbound   track;*   that  tho  on«j,lno  h«adad  w«et;   that 
they  aoldom  if  «-vor  want  out  oror  tho  outbound  traok  to  got  water— 
•Wo  nowor  wont  out  aay  othor  way  that  I   ean  r«m««ibor;*  that  thor« 
wero  no  eara  attachod  to  tho  engina  at  tho  tl«o. 

Hig^ineon,  tho  onginoor  of  tho  loao£otiya  in  quootion,  t#a- 
iifiad  that  ho  had  bo^n  ari  engineer  ainoa  1905;  that  ho  brott«|:ht  tho 
train   into  tha  atatlon  about  7tft?»  fron  Pworfleld;   that   thoy  thMi 


•#   li94  •lei  iiittn     ii  «4>«1«   iM43    ;iup  ^»Jt<aw  ««v   n^Ai^   MiS  jiMMttt 

,}«•  MWD  •Ai:»a9  %M  ,^nAu%n%9  ikcit  mn  9i  tlUaUmi^  «}  •t»ii«a  writ 

aMt«#9H  IBM*  ^vif^a  H.i:f  •<  iiit<^   * itp/fkitmrin  lMt»m  *sii  »mw  ft'  iuii$ 

•4t*  no  HuAt   lOBti  in^iM  .:»?>»id«  a«fii:«n»l  im  »al]»a*<n 

tXo*  •rfi  WW  ^*  '»**-    :«uMft  wtir  a^ai«Xc(  a9is%»msi  ol  a><«Nr# 

tJNl  OK   •'^   Y^viro^tt^ft  bii«  X/^v  fAt^i   «*#««  «3ij»;}    e^   •OffifiKTunfto  %rXiq||*V  « 

ft«rKa»»«  alia  tMi9  *iM»bx*  htunsi§nl  9di  a«  iu^    jo»3i«i  ii*ir  »aJt»fli«  atft 

•wmd  m  m^U*  8X  #«•<(«  n^miHivrnti  «ir«v  k^^^'     »)(»*«  4  »*mi:    U19YM 

•ttfMT  •««  oXffVt  •as    lo  Sii^,t^l)a»£(  4£J:r   :#»«rtiB  msiaXl^  pt  •om  tcwtt  •« 

Mv  rtitf«a«i<r  "«««  ^<^  4''      i%ii»\iii$Aii<iSis»  ii%4  •«(#  frwi  tiU 

•ill   l«A^"lii«'»   •riJ    /!«   Mftit''  K^ikvjKfB   0««  »ji  lAclj    !•«'  jjT^  »9iq 

•114    Xl«   #««SX«  ^«itt    l«tf  tj»«t»ift^  Mi^Qlf  t»^'    (MM  |>*qri94r»    (HO^W 

imH^   ;»«•#  KJMmjdI  •iii4a*  #IM  t^Ai   "  \iUksri$  Itmtf4nl  •at  t»ro  tpi»w 

'•v^jT^v  ^<«a  «.f  il>«ret  hay*tdttm  941*  x»wm  tu^  /«•*  t*T»  "si  «olii*»  X*^ 

•«lM(t  s»sii   "  itm^mim'i  an*   I  Jjiuiy  iffiv  tntiitp  v.^ia  #i/«  #o»w  t*¥««  •!* 

••Kit  «4#  ^«>  »irt»«»  *i*f   »t  ^Oax'.Sim  tt^o  oa  «t»v 

mu  #j||ifoi<f  4»ix  ^A/i'  :nu4X  •«Jii«  t^ftai^flt  ^'/^  *4  fj^a  bMitit 

md$  tiMU  i^«Jii   ;b-inX'l'X9*tl  mnt  Mit  lif«tf«  uoIju^a  His  osai  mtm%t 


•t*rt#di  Ibaok  to  g*t  wat«r,   vnieh   th«y  did  tufrnty  night;    UiAt  af  t«r 
th«y  got  water  th>«y   cam*  b««i<   to  tii*  •tatlon   to  tako  out   anothor 
train;   that  it  vat  alb«ut  an  hour  and  rirtoan  minutoi  from  th«  tlma 
th«7  arrlTOd  actll   thoy  l*>f%  vit^A  anothor   train;    UiH.t  mt    th«   time 
in  question  the  headlllght  wa»  burning  anfl   th#  autonr^atlc  bell   ring- 
tag;    that  they  vent  out  on  the  inbound  traek  «inrf  as   they  neared 
Clinton  str*«t  hie  fireisan  ealled   to  hi^  to  etop  the  engine,   that 
they  were  about  to   etrike  a  man;    that  he  applied  the  em«rg«nay 
brake  and  etei^))*!!;    tha^t  when  th«y  eoa&e  out  of  the  at  at  ion  they  «e«e 
•B  the  Inbound  traak;   that   thin  irae  a  regular  mi>Te!;;«nt  and  averaged 
ftbeut  eix  or  eeven  tlzii4»e  a  ffmk.  vtUle  he  »a«  running  that  train, 
«hioh  h«  had  beim  doing  for  about  three  inenthe;   that  during  that 
l>eriod  he  alvaya  took  hie  wn^^lne  out  for  water  ou  tix9  inbound  traek 
eix  or   eofen  ticnec  a  week. 

Johiieon,  who  at  the   tis^  wae  a  trainmaeter  eu^ervising 
traine.   In  order  to   faeilttate  ^ioves^tente,  vae  located  «it  the  Union 
•tmtioa,   and  teetifled  that  he   reealled  the  paneenger  train  in 
((tieotlon  wiiiieh  eane  into  the  8tui.tLon  on   thm  (fvening  In  t|uestiea 
about  7:55  p»  n. ;    that  the  ergine  wae  th«»re  detaeiied  and  was  ^@lng 
out  to   take  on  water;    there  wa»  an  adwantage  in  eendlng  it  out  ewer 
the  inbound  traek  beeaueo  it  eouid  b«  done  isoro  quiokly  and  »or« 
easily;   that   there  were  about  two  ewiteheo  to  throw  if  they  went 
out  over  the   inbound  tr<»ek   for  wiiter,  while  if  th«y  went  out  over 
tbe  outbound  traek,   it  would  be  neeee^ary  to  throw  about  six 
switohos;    that  going  out  to  get  water  over   the   inbound   track  wae  a 
regular  taovmnent  made  fron  six  to  eevon  nights  a  w«<iik;   the  train 
la  iiueetion  was  a  daily  train;    that  "That  moveiaent  %aa  Kiado  every 
aight;"   that  there  were  records  in   the  Lake  street   tower  whieth 
showed   the  Hjaveitent  of  sXX  trains  fro»  the  Union  station* 

In  rokuttal  plaintiff  denied   that  he  was  lighting  his 
pips  at   the   tiae  of  the  aeeident  atid  that  he  did  not  miokit  at  that 


^lilMc   !«•  •JMi   <*J    fi«4l''^6  •«<   *^'   i^tf  •<«»-^  t»^  i^^AV  ^«a  IMH 

»»M«a  ^lU  M  i^M  3i9m.%4  hottc^ul  «A|  a*  #a*  iamr  yt%4S  J«ui#    {Mt 
»«»»  t^iU   a«Ai^4   •A*  t«  #(<«  t49i»  t»^  «<Mf»  *«4<    |M«««4«  kmt  •Mm€ 

tf»«7#  1m»94ui   "' -'    ■"■■  T'«»^"     '«'f    s-'"^    N^:  .       liiA  j{«ot  a^wXa  •!<  b«l<tt<9 

•xvm.  hem  xli^lm^  »««  •oad  o^  !>£«&«  aiA  #«u»«*«r  Aia94  hsmt^ml  nM 

imnv  ^lii  11  wv-xdi  «#  mmOmiJtim  o««  #jv«tf«  mw  t%9d^  ituU   txXMM^ 

Y07»  tm  $t»^  vmU   ti  atXi/iv  ^tA^Mw  xo'i  i»»\$  bMu»s}al  Mil  «»▼•  iiM 

43j;A'si  wii^t    .'!(•»«  a  aiJlftio  Mir»a  ««  aia  «ar«'i  •hmt^  ti»m»T»»  i«Ij(|M 

ibl/tf»  te«r«i  Iv^xla  »:4iM  •4r   i*i  «*%o««*i  n»«  •^•i^f  .t(u<i   "i#M«l4i 
•afU^AM   fl*Ai«i-   ttlM^   «9C't   ailiAUt    JUL;    it>   »a»v«v«c  Mil    f^%M» 


10 

This  ie  thft  tubatfindc  »f  all   th«  «irldiQne<»  as  to   th«  r»ilro«rd 
•9q>«rl<me«  of  plulntiff,   th*  le cation  of  the  trnek*.   th«  moire&^flnt 
0f  th«  tralAS,   i«ni  a«   to  h«w  tb.e  ncoldmst  ooo  rr«i<ft. 

In  A  e««^  ttf  this  kinA  tho  qu»»tl&n  of  n«isl.lg«»o»  1«  g«B» 
•rodly  cBf  oT  fact   for  tho  Jury,  but  when  €ll   r«»8onat)l«  »1r4« 
vould  r«!a«h  th«  conelusien  that    t,li«rft  ir«e  no  n«gXlg«noe  sr.   tli« 
pnxt  of  th«  -S*!* «n4!flwt»,   tfe«n   tJio  s^ueotlou   1«  on<»  of  law  for  th.o 
court,      Louthon  r,   Chicimo  City  Ky.   Co..   198  III,   Ap^.   3JK?.     Tho 
e^uostion   tb.«Q  ariooo,   wheitixor  tho  ii«f«ml«int«  «r«rro  guilty  of  amy 
nofligonoo  whiah  |»roxitr.e,t«lLy  c©Btriteut«<!  to  plaintiff  ♦»  Injury  — 
Bid  tho  (Jof«j3ia»ts  "broaoh  mny  duty   thoy  o^^od  plaintiff?     Viewing 
tho  Ofld«nc«  1b   tho  llgbt  «ao«t   faTorsiblo   tc    th<i   plalKtlff,    »r«   ar« 
of  tho  opinion  that   tho  (;;u4^otlo»  mutmt  he  ^uioveroiK  in  th<ft  nogstivt. 
Tho  oirld#Boo   ohows   that   tho  ^of^n^ianto*    in  op«r;fttlng  tho  «nglno 
(irhlch  «truek  pl«»liJtlff)  w«»t  on   the  InbouKJi   traole  wore  not  s^tclng 
ais  uaaoual  m&rn&timt  but   %  custoi^ary  i!soif«m«>nt,   iim<l  althi^gh  plaiii- 
tiff  tottirio4  in   of  root  that  hB  ^i&  not  k»o«  that   out^Q^jJicl   trainf 
or  loooffiotlToo  eo»«  out   rros»  tho  ttatio^  on  tho  In'bouad  tT&ok,  l;ut 
apparently    thottt^ht   that  they  ver«  ceding  out  on  tho  aox-th  or  w««t« 
bound  traek,   tiilo  only   vhowo  that  h«  wae  laiataicen:    that  ho  dl4  not 
kno^  tho   ouston  at   thle  erooi»lng.      li«  h»A  t^tm  ^orkln^  as  a  eros8> 
log  flagi^an  for  tho  dof «K<!i»«t»  In  tho  noar  vicinity  for  slovon 
months,   !<tn^   for  fivo  men  tho  had  h«on   »o  einpXoyod  at  Jofforaon 
otr«ot  -  OBO  oiiort  hlook  wast  of  Clinton  otr««t,  n-hflsro  tho  aooidont 
ooQurrff'l.      Ami   tho  B»oTO^#ato  of  tho  traifia  at  Jefforoosa  otroot  ovor 
tho  wrong  traok  -  outbound   «rJt}^lnos  trav*»llnK  on  tho   o^uth  or  Inbound 
troek  -  vao   tho  tono  «o  at  Clinton    otroot,  b^oauso   the  v»tor   tank 
whoro  tho  oni^ljooo  w«Bt   to   tako  on  wator  w»o  loeatod  oome  diet  *nco 
front  J<^ ff or ooa  otroot. 

Ondor  thooe  olreuKotanooo  we   ar*»  ©i"  the  opinion  that  tho 


•Jt 

tit    <0l     W-I    '«•    »«»    •!     «%i^ll«*p     t-m*    «»3f*#     ,>?*7ir?t,N  "iof      vitl     >•;     «YJM| 

•^      .«£«   .94A   .£11  •♦!  ..fltS^^gff^^yia  qa<t»i^v    .  ,;->i»tl 

lAlii«iV     f%'li»stl«iQ  iMwr«   €•<<*   t****  t««   »i»«»^*f  a*««fe<»t'»      «-*   ftW 

^i\i.:em  *»ft  ♦^•v  UMbn^  hauo4iiii  tnii  ao  »* —  *'•'*  .v^sis  ^JUlv| 

-aiftiq,  «i«i^^ii«  lute  , /«i*tfi»ir(M(  \t«tto^«»Mi'  i'    '^     ^iti>0»r^m  t»tamaif  Wn 

»ai»t*  JtiMotfliM  «AilJ  M»mi  f^»  hi'  •'--'*    .....-..,    ...   ^^iit$^i  tlit 

:»Acv  itffMv  •df  MMMVcf  •#••%#«   iX^nliSi  0»  m«  ««««  «ilj   9m-v  -  4*4itA 
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d«f«ri<1&nt8  owtd  no  duty  to  th«  plaintli'f  to  inform  him  of  tho 
euttoffi  ol*  oporatlng  oai^lnes  woatl>oun4  ou  tho   south  or  ixibound 
traoK.     i*ardooi  ▼.   U.   h  ii,   I,  My.   wo..   261  Hi.   App.   339;   Wjpfr— 
?■»,.  a«^bG<>f4,  aJUl^jp.,!!,  .^J.x  .via- »  i»»  *•  ««••»  »»^;  Cinoo&oeiM^o  «a4 
OMo  Hy,    Uo.    Y.   Mlhtii.    2<*0    -,    6i,   108;    i3«Krau4.  y.   iU««ii^,   2fik>  P«. 
1««:   airoctor  a«tt»yal  of  KttUrgftdo  y.   aul?^ara'o  Atitor. .  132  ¥». 
1»3;    JillUn*lA*«   Ada  'at  y.  L.    &  1<.    H.    %. .   16   a.    *,    (2nd)    472; 
C.  &  Q.   H,   H.    Co.   Y.  >lxo».   iVfeac..    271  U.    ».    313;  hq^^ma,  y, .jj^rtnfrft 
P»C.    Hy.    Co..    (C.C.4.)    196   fod.    440, 

In   th»  Aardoai   oao«   (261   111.  App.    3.^,   It  w»o  h«ldl  that 
it  Yoc  not  n«glig«ieeo  for  n  rallrott^  eorr/^imy  to  0|»«r»to  a  north* 
bound   train  ovor  »  southbound  traek,    '-mA  th«   eamo  rule  unn  iw« 
nouncod   i»  tho  Wipfr^e  eaae  (199  &.   Ussirolliia,   S90).   fth«r«  tho 
oourt   aaid   (p.    592):      "Tho  nortiibound  train  euotOi&i$akjril|r  u««d   tho 
oast  or  northbound   trAok,    but  on   this  ocofision  it   Tma  on  tho  voot 
•r   oouthbound   trook*  hocttuoo  oortair.  construction  i«orlt  K«d4  it 
nooes^ary,   ^nd   "A  person   stsindlini,  on  ^itiior   triMk  nottr  tho  plaioo 
•f  tho  o«ci<lent  and  faeini^    tho  g.lax^  oi    Xh»  headXigiit  on  «&  «Bi^iMl 
owning  frosT;  tho  ooiith  oould  not  dol'initely  d^'tensino  tho  tra«)e  tho 
train  vstji  on.     But    *t^ere  wao  x>oo»  to  6«t   <!«itiroXy  off   tho  tracks 
oa  th«  south  oido.  '* 

And  in   th*  Dowald  onoo  (200  Pa.   16{>)    tho  aupre»o  court  of 
PonnsylYonia  h*ld  that  a  fl^gi-an  on   a  coal   train  who  vent  baeh  to 
protoot  tho  roar  of  his  train  against  oruthociund  aoYogx;«nts  to   par* 
nit  a  9a»or-ng«r  train   to  paaa,   suiA   in  doing  so  ran  tho  paaeongor 
train  on  tho  northbound   traoJc,   injuring  plaintiff,   it  was  hold 
thoro  vas  no  aocligonoa  on   the  part  of  tho  railroad,   and  that  tho 
plaintiff  aoeu&od   tho  riak.      Th«t  court   th«re  said   (p.   173):      *A 
aompany  io  not  n^gligont  booauaa  it  do«a  not  notify   OJaployooa  of 
Ita  purposo  to  oporato   traina  ag*iiiet   traffic  around  a  bloekado," 


^CiV 


:«?^  {?t«  ...»   . .,  .<  .fr.  ^^■■>..  .4  .>.ji;/..^_ji:  j?".*! 

JilW    !'X<:^   t.«if   tl    .^C    .ti-tA    .i/i    iv 

ntU   &t9ti-t    ,(0«l    ^mtltlotAt    .4  «i?X)   s.s..i- 

#a«w  Vil^   H«  Art   It  a^tuatmo  ulctf  it«  #<><«   .^tti^^tf   hn 

3t  •htui  dt&v  a«ii9Vti«ff»«  f&i»ii<»^  #at»^d«»tr  ":£9ji%{.j  ta»u4adfiUibitt«  %« 
•o«I<c  *d*  '<«««  ifAnti  ^<ftl«  it*  ^mthOMfti   mcfntfq  A*  kr> 

t«  yTif<»t>  MM^Mli  ^At    ittX   .«t<t  003)  •««»  IJiOSSL  «<<^   '^^ 
>■!•<}  of  A  ■:««  ni«ic#  9kd  H*  i*«<i  cjitf  *»*^nQ 

bX*f<  »«^  tintmlti  ani<uttni   ,<OitYi  »ni«»4r«irtoa  ttif}  no  atmtt 

%Ai  trnti: 

turn  mdt      .ai«<'< 

•.sha^iO'V      i      mem  •lltK^i   injiMjtii  maimti  •i£t9^%  t^  •««it'x«t  fl#l 
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Aad  lA  th«  attbtajri^  ea««  (132  Va.   IV 3)    It  w««  h«ia  that  »• 
reeov«ry  could  be  Il»4  Tor  mi  tuhpl^jnf  of  r  rAllromd  «ho  »»•  killed 
vhil*  h»  ««•  proceeding  wcct  oa  hi*  Autor   ear  on  the  weettound 
trnek  by  a  'rcctbound   trein  eptrating  an  the  eestboun^  traek.   Tlie 
ttourt  h«l<1   that  the  failure  ef  the  rail  read   QOBpnny  to  notify  the 
deeeaeed  oi'  the  ehanite  ef  traeice  «a«  net  negligence  which  rendered 
the  eo»^|>an7  liable   for  hi*  death,   althougii   the   train  which  etruck 
htiB  vae  operated   Againet   trafl'ic. 

Xo  support  the  Jud^Ktst^t   in   t^e  inetMit   ea««  ttounecl  fnr 
t»laintii*i'  cite  grig  Railroad  ^o.  y.   i^uruoker.   AdB>. .   844  U,   i>,   320j 

barker.  ISS  S«.      231;    aaiva  v.   Bel.   ^.  iiu.d.   vo..   237  i^.ir.a.   297; 
%»,„f<yi,  V9,».  ,X».,.li^uAfi.   S4C;  l?ed.   «49j  Qre<.-on  ahort  l.ine  h.,.  .go,   r, 
isaiSiji.   «?   aart.    i:^d)    494;   £Mft»,.i.i'f.  .^n  ..%f>  ,^9,  T.,  Q\4A!^ftg»    «!» 
S.    «».»   1034;   L,    »  ii.   ft.    K.    Co.    v.   ACfagr,   19«  ii,   W,    549;    and  JlfiM* 
i^O.ft   ▼.    ata-key,    11»  M,    £.    163. 

^B   ^^  trucker  eaee  (244  0*   S.   3S^)   a  section  nan  walking 
cset  on  the  eaetbound   track  etepr?ed  over  intt^   the  westbound  tr^ek 
to  nentiit  an   ^taetbotind  p^i^n^ti^i^t  traits   to  pa«0,   9»h«n  he  wae  struck 
by  an  engine  running  bsickvard  g&ing  east  on  the  westbousd   track. 
The  Seurt  of  Appeals  trep»t<?d   the  oase  as  on«  oontrolied  by  the 
state  lasr  ani  held   that  the  J^ployers*  l.i«4bility  act  did  not  anply. 
the  oase  turned  on  the  question  of  instruotions  subnitted  or  rs«> 
fused  by  the  trial  Judge.      Ihe  court  h«)Id    th.4it  the  instruotions  were 
properly  refased  and  affimed  the  Jud^i>eiit,    stbtln^^   tijat  one  cf  the 
instructions  oailtted   the  esisential    el^Xci^mt  oi    the  assunption  of 
risk  by  the  section  nan;    th«it   it  frilled   to   call   attention   to  the 
cireui^.etances  an<)er  which  ( tke  ttgatimony  tecled  to   shew)    plaintiff 
vas  usln^  the  tracks  at   the  time;    tnat  it   failed  to    take  iiute   ac- 
count ths  undisputed   tostismey  that   the   enjoins  vhioh   struck  the 
section  »an  *as  running  vititeut   signal  or  srarriing  to  hi«.     W«  think 


^fff*M   Mr^i.,*    .-...,-*t   «ai      -ijf.-'-fri    ,  ctiRftb  «jjri  ii«l   slrf>  2 :  ^4# 


ii 


;.>ii^.    .      -  w^.-.t.v.*H?ftJLil!Pj.jU?..  .-u*aii 


f.  1   i      .  T 


'JtlUS 


i.  ;j  f        <{ 


..     ft  1  I        «.^  ^ 

.  a«4|«  ^9«i  iklii  itu*  YiiXidaiU  'rwx«Jl««ft  Mif   *    "  n«  «tl  wfstm 

nf«»  •tioitfturstaol  adl  imtii   hind  I'UfOtf  tiCi     .f»^irl  l»ixt  t^i  x<^  ^•«lrt 

•ftj:    w   iMi^^^ii*    xi.ii9   Qi    UtLLrnt  H  imMS    ;a»«  iMidMM   t»il/  ^tf  ggix 
*••  •IdU  •Mis^    o^  fc»ii.«t   $t   imAi    ;»r!  •    -•"     '■    -  ".  .~  *    ■^-»-   .^w^etf  ••« 

•l*i    iXHrti*    &t»i.W    tOJll^lM    •«<*     ■*      '*  -v-'v,,      >'J  «VT*r.i»*:    •«(#    #<UI»t 


IS 

it  el#«r  that  tt)l«  (}»»•  is  not  In  i»elnt. 

In   the  ProTf^t^  c»ft*  ( ?41  U,   ^.   469)   »  br«J(«Ri«o  l^rovj^t 
•ult  under   tht  J^cdrral   ^Mploj^rn^  Llitbillty  aet,   to   r«09T*r  <}ssi« 
&«••   fof  lBJuri««  «a8t«LiB«d  tif  him,     H«  was   «mploy«d  Vy  th«  rail- 
read  comp&ny  ^8  «  brak^ffan  ao«i  during   Uie  ztt^t  h^t  raa  eal)«4l   on 
Iut7  at  Uladst&n«,   Virginia,    to   taka  hie   pX^%c«  »8  head  brak«<aaB 
•f  a  fbst  fr«i^t  train,   aoid  vtiil«  he  tr^a  eoujallBg   som?  ear«, 
whieh  he  vaa  ordarsd  to  do  hy  tha  yardjRtHnttr,   a  yard  er«w,   alaa 
oadar  or^era  »t  th@  yardbaaetar,  vho  was  switching  eara*   «saut«A 
thes.  t(i»  «ullidft  wltU  the  ears  |>lal£tiff  was  in  the^aet  af  coviik 
ling,  whftr«by  h«  vat  iri;}ure4.      A  ^u4gin«J^t  in  his  favar  watt  af- 
firmad  loy   th«  3t)i»r«t:,e  coart  unA  it  was   eal^   that  ari   «je.pIoyfta  at* 
»««»d  the  rlak  of  injury  KorKally  ipeidaat  te  tha  oparation  of  a 
railroad,  but   that  ha  did  not  atauna  unusual  dangert  unless  ha 
ha#  baan  ^^arnaidl  of   then* 

Za  tha  P{>rk«i,y  oaaa   (130  i»a.    2?>l)    a   »«etlQn  raoifi  was  ang^gad 
in  fa«taf4ing  a  nlata  on  tha  traak;   ^  northl&ound  train  waa  operat- 
ing on  tha  ffouthbttonc)   traok  ob   Ui«  »an«^  tohsduXe  a«   if  it  wara  oa 
tha  northbound  traok;   tha  U9n  in  fi&ar»^«  of  the  train  v«ro  told 
that  Parker  «aa  out  re^airlag  tho   ir^ioJi;  but  in  at^ito  of  thit  faet 
the  train  at  ruck  «yad  Aillad  hiA,      Xha  court   said  (p.    34S)    "that 
til*  tr.-ia  whieh  killed  liive«tat<^  w&a  »>i  aactra  northbound  trt^in 
traYoiing  en    tha  toathboui^d   traok,   &ad  rttai3i»lftg  on   tha  mumt*  aehedula 
aa  a  nerthbfmitd  train   th&R  dlua  oei   i^ai'i  northbound  track ;^   that   the 
daeenaed   "waa  under   the  ii»preaaion   eaid  train  waa  aald  northbound 
train,   sm4  waa  approae^.ing  on  said  nortntound  track,   :ind  had  ko 
frpeelfie  knevyle^SMO  to    the  aontrary;**      thai  no   aignol  waa  given 
hia  of  the  aij^rcaeaing  train;    that  the  engineer  of  the  train  waa 
told  of  the  d«e*^a«<1'B   r>ree«?noe  when   the  train  wae  about   a  half 
aile  fro»  hia,    '*imile  inteotate  waa  on  caid  traek  in  a  etoopini; 
position,   in  the  aet.  of  tisiitaning  one  of  said  bolt  a  at  the  aoMimt 
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the  train  struck  hin.**     Tint  court   aaid  it  wms  arguod  that  if  th« 
flrttrsmn  '•'to  cji    th«  lookout  h«  woiil*!  b^ivrt  «««»  Purfeftr  antl  IriHmn  of 
air  dl«neer:    that  if  the  flr«)jHan  trua  not  on  th«  lookout  th«  trmln 
vae  rimriinjiir  blidly  011  th«  mronu  trnek  *ob  tht  itiuntt   •ch«<!ul(i  «•  tt 
•©rthTsound  train  on  th«  northlsetmil  trftok*  without  iny  »igB«lgi  tf 
ii^|)r©ae!j,  wnd  with  t^«  viskpiiinf  tfe*t  tH«r«  »*»  ^sWBgftf  «ih««<f  in  th« 
|ir«»«riCt  of  %  huRJWR  b«lng  upon   t>i»t  tr^ete."     An<^  It  »»«  h^lf!  thut 
thff  TiBkllroa*!  wa«  negligent  %nr^  ll%fcl9»,     Wi   think  it  elsvleua  that 
th«  facts  Ir.   tJiAt   caet  ar*  #ntlr#ly  ^l«8!lfflil»r  to  thtt  fa«st«  In   th» 
«*••  at  liar. 

In  thp  3»it)?i  ca««  ( SST  &»  T.    S,   fif?)   pl«iintlff  a  riafTEan  on 
a  train  wa«  <?lr«ote'5  Vy  tifi»  oc-n-Sucter  to  ^o  teaek  lyrjft  pr<»t«et  th« 
rear  w?!  or  th«  train,   mn4  -i-^hiX*  h«>  wae  toa«k  flag^glng,  his  train 
|iull«?<5  In  on  a  ewiteh  to  el«ar  tfsr  a  pfssti^mgrnr  train  whieh  ena&tt 
nartii  on  a  ccuthfeeinrnS  tr&ttk.     .i^lsttatlff  to«wr  that  h«  l^ft  hl» 
train   ttiic  -in;^   on  th«  scuthteoanti  traok  ant  thf?refftre  Ai4  not 
think  that  a  northbound  train  ^' aid  uo«  th»»t  tracik.     A  f!lr«ct«4 
▼  •rilct  for  th«  ii%i'm,'im-,t  ®j»8  r©irep««dl  tn   »pp<^^,      fht  «ourt   '=«ai4 
(o.    S^<?):      *A11   tU««e  cir0m»»t4jn4««  ma,3r»  at  a  ifUttsstlon  ©f  fact, 
in41e«t«  %  n^gleot  ef  «luty  in  f filing  t«   ©xtral©*  du«  eart  an*!  to 
gira  t<»s«  notlis^a  or  vaminj^:  to  on«  unaw^ar*  of  ««  IsBpendting  ^jih^^r. 
•♦••  Tb«  railroad  haa  the   rijj.ht   t©  run   ittJ  trains  a^nlnct  traffic 
if  it    truit*  its  eoBv«n4,|»sc«  ©r  oth'*r  j>-arj»»©»*»,»''-«   But,  'sts^^r**  woik- 
tt«i  ar  oth'jfrs  ara  in  a  knows  i^ocltion  of  (danger,    thay  «ay  ba  an- 
titled  t©  reaconahle  warning  of  a  iaov<me>nt  of  trains  to  «on#»  ex- 
tant unusual  lOiA  unaxpit-eted.   ***   tkw  night  waa  4atrk,   eold  and  '^'indy. 
It  api»«are  that,   (furlnn  hlis  four  mctnUia*    ««rviot  B^ith  had  not 
kno«ti  of  oueh  an  unuaua^  iiaovm*«nt  o-    thii»   trtjiln."     Tirtc'  f  icta  In 
that  oaao  are  <mttr«ly  «llfi*«r«nt  frof   Uie  f^*ctB  in    th»?   a«.»«  ha- 
for  a  ao.     Hore,   aa  wo  havo  held,   th«  i^Taffifuat  oi    the   train  that 
•truck  plaintiff  was  nat  an  unuaual  one  but   a  ouotosiary  mn'rmnmt 
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•<acft  »au>«  a.?   Iain's^  la  Inniwiroa  ><  1^  •saiflrwiw  nini&.i :    ..,  l* 

.vh.:i\v  tiom  feloo   ^l"!**  taw  tC-^ln  •rii  ..-jv^^o^iix*.'-^-  ^a)l•    ;-in/«, <>.;.,    ,  ,it 
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th.at   took  i»lfie«  msuay  tlsrii»t  a  w««k  jn«surly   «»T#ry  d&y. 

Ir  th«  Mfi5iMilL.<»***  (^*^  *•**•    ***^    plaljfttlfr  WHS  «iis«HRr«4l  1b 

BOwthluiUD'^   track  wac  Btruoi:  by  a  trnln  running  in«rth  oi\  that 

track.     Th«  train  «»»  runnicg  ?^r;aln«t    ir»ffl«  owlu^  t<s     It.  l>rek«ii 
r»ll  trs  %h«r  Morthtii©an«S  track  surid  wag  trair#»l.lng  froK  .IR  te  40  mil** 
an  hour.     The*  tCKlnntr  acul  firwnjfWR  ««»  Mo^iuln  »  conaltS^ratel*  dl»» 
tstneft  1>«tfor«  t)i<i  t»e0id«nl  )ia^pe»fMl  tmA  •«>  )a%A    tln«  to  «nm  hi»  of 
th«  aprrdaeh  ©f  th«  train.     %e  court  «ald  (f.   6B1):      "ttumlBg  a 
northbound  train  on  tka  »outhb«»u«*1  traek  la  not  oY4'l«me«  of  n«gli<» 
g4Msc«»   stnd  all  th«  «Hiploy«#«  ©f  th<»  raliroad  auct   tak«  »ot.le«  of 
the  oeoael.onal  Bto«9ilt3r  to  makii  ih«  ehsuagff.     l»«T«rtit<^lea«,  ««  that 
!•  not  tliff  usual  m®tbo<l  nf  rwnning.^   tia»  rsiliroatl  ©©ist^p^iwy  »u0t  tiUto 
notleo  that  their  ffi»])loyf«»  will  naturally  fe»  oftiEfitehat  lt««  on 
guar*  ft.gsilait  a  aort'?i1boani  train   ninni»g  on  a  BO'uthteoun4  traok,   and 
4u«  ear*  rc;?ulr»8  fr^atf^r  -^recautioR*!. "     l'h«  court   th^ro  fuxthor 
t»i4  tV*&t  the   tnglBffer  *rvmr?lng  a  n«rtht>«w«d  train   around  m  ounro  on 
»  oouthteeund  track,   wa*  WeGttiiJ  or  or  v«itrv  rj<ft»r  tho   touth^ounul  traek 
aii4  iKar«!  iilai  no  eignal   till   it  *»»  too   late,*     An?!  It  w«o  Held   tljlo 
was  aetlen&blo  »«gli««nc«.     It   i«  e<!(»*lly  al#ar  th>'».t   th»  ffs^cto  in 
that   caoo  are  ^^roatly  d.tooir=il-*r  to  th«  f;*ct»  1r   th«i  ca«*  (^t  b%r, 

I»  the  gu}9il er  eaae  (9  ^««.    {8n4)    49  4,  plaintiff  irat  emuloyodi 
1>y  tbo  railroad  co^^patiy  in  inttalllne;  a  ttritth  ooniirotine  tho  two 
main  tracko  ani  «a«  struck  "by  ^  car  oouing  w^ot  on  th«  «&etbound 
traok  at  a  high  rate  of  sgiood  "without  lookout,   &3 1   In  viol^tloB 
of  tJtie  rul««  of  or«retl'-^«  of  tlio  railiray  com^nny.* 

In  tiio  %ito.^  caeo  (2*18  &»  W.   X^^M)    it  «|>p«ared  that  tuitor, 
a  crop»i»g  flajp&au,  «ac  rar;  erer  l>y  »n   -^n   in©,     th*  pu#»etion  of  tho 
operation  of  a  train  «k«;Kii&»t  traffic  vae  cot  involved.     Tho  oourt 
•aid   that  th#   fir«JE:.iUi  oc   tho   trmln   that,   ntruok  Suitor  oa«r  hiri   in 
tl»*  to  hav«  ir^rrrd  hit.  of   tlie  j^pt-roaeiiing,   engine,    "find   at    ouch 
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(ll>tiino«  th&t  A  warning  thiin  seunflttA  would  Utiro  <3na'kl«i4  Suitor  to 
httv«  aToidcd  the  colIiKloD,**   anti   th«  ralXx-Aafl  et^i^ioiy  wsa  h«<l(3 
Itay}!*,   -   that  It  was   tfec    Suty  ©f  thfs  eoi.p?uiy  to  ex<!^rels«  ordinary 
e«ro  to  avolA  •trlkla^  tilm. 

In  th©  AKhftX  »»**«   ^5.91  K.'S.    543)   It  App««iirn  tHatt  Aahar,    a 
•«ction  ma."^,  wa»  atruek   un4  IsiiXttd  b>'  ri  sidutli'boun^  p&s««n|?er  train 
rujiidng  en   timt  en  the  northboaad  tracit.     '£h»  e«»urt  «ai<l   (p,    551 ')» 
•^«aj  a  s^ng  of  B«otlor  «ii«ft  **■*   *ir®  «Bgis»4$«d  la  a  e|j««lia  line  of 
York  at  a  pmrticular  pliitet,   and  th9  railro?id  ooKipany  hn^a  notloa 
that  tl»l6  orew  of  m^n   «t^   «iKagad  at  work  at  this  i!>lA«a,   tt  it 
undar  a  duty,    IT  II   t-sliaiRge*  Its  traina  frosj  ob<?  of  its  trtneks   to 
th(»  othtr,   to  tltkar  gi'v*  isotiQ«  to  th«  i*«>r«i»ait  ol*  tfea  er««  of  m«n 
***  or  tft  niatity  the  f«i?iii»#r«,  wha  ssora  orf>i«r#d  to  i«air»  tJaa  tr&ok 
whleh  th«y  h»»bitaally  u«^  fsnl   taJc«  tha  ethftr  trs^li,   of  th«  pl^ea 
whftra  the  cr«w  of  atiR  ar«  worSeiag  an!  (Ureot  tham  to  ra^uca  tha 
S9«6d  of  thftir  tr%ln»  t^t   tiili  plstoa  an^i  |»raa««d  with  e««itlon. ''     Tli« 
ooiurt  th^ra  further  said  (a.    551);      "tiartt  tteltg  craw  of  isftn  wtr«  «n- 
£!^ad  In  %  «^«eisl  work  a»'l  at  a  pl»!««  v&.cra  v«i  ma.y  w«!Xl  ajiattata 
tltin  e&mptmy  kn«Y  ot»  this  ^lair,   a»d  %»@fcr«  Atkar  was  killed »  that 
thay  trettld  be  at  nt-ork,  bscsmaa  It  hai  ^ivau  notiot  to  Ita  snginaar 
ta  takt  tK«  iiarthiound  tr&ek.     It  (ilso  k»«w  it  kaui  a  doul.-l«  traok 
At  ttiit  pl&oft  «m4  that  its  Koutiibauiad  trains  kabltuallj  ueed  ona 
traak  imS.  its  northbound   trsiies  haltitually  ue»d  the  ct1i«r.      In  addi< 
tiae  t«  ti%ia,   th«  saatian  man  ang^tsd  in   tula  work  r«r«  not  ejbiarg»d 
with  any  spt^elitkl  dut^r  to  Xask  aut  far  trains,    ajid  oeptoieJlly  wara 
th.ay  not  char(^»d  with  ti;«   dixtj  of  laokiiiii!,  out  for   isouthbouiid  trains 
en   th«  fiortiit<.iUn<£  trtiCit,   as  the  Bouthiioued  traok  wae  not   closed  to 
traffic,     ^citusr  war«   Uiey  ia  BXif  ig&i<'di«iti»  disdciger  frc^  eouthlseund 
trains,   becauftt   th6  foraaaii  had  sent  a  flaci^aa  out   to   I'Xuti  this 
train,   8iio«in^  tiiat  hs  anticipated  tlxat  it  would  ruu  on   the  south* 
bound  traok.  •     It  was  h*»ld  that  th«  railroad  owjapany  was  na«,iii^ant. 
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B«re  it  !■  obvious,    the  faoto  are   entirely  alffAr«nt   froK    thou* 
In   the  eao*  n.%  bar, 

.In  iho  3t»lltor  oaoo  (119  iu^*   X$^)   a  •ootieB   forMetin  woo 
injuro^  bv  «  pBi»««ng*»r  train  rumiinn;  i»««it  on  th«  Baotbound  traok, 
oontrary  to   austwa,      Th#  eeurt   sai<l:      "The  train  -wao  run  t>lin«lly 
on  an  unounto^iitry  treiok  in  tho  e«nt«r  i^%rt  of  th«<i  elty  «iuiA  at  a 
high  ani  f!ang^»rou«   «*>«#*.• 

Wo  think  tho  faeto  In   th«  o%««»»  «lt«^  by  oouriool   for  plain- 
tiff,   ooae  oi'  ^leh  vo  haY«  abovo  4i«eue80di,   ar#  ao   4ifi>ront   froa 
tho  faeto  in  th.««  eaoo  bofor*  its  aa  not  to  be  pi$rauA«iYo.     iioro,   tho 
■©▼orssRi  of   tho  «ag'ln«   that   ttr-siok  g»»?5  injurod  nlalntiff  wao  a 
ouotOKiary  stOTmr.fNRt.     H«ro  plaintiff  h&4  boon  <mployo<!  as  a  flaipia 
an«  a  towoisoK  for  praotically  tlfy«as  months,   working  in  tho  ricinity 
of  tho  CI L': ton  otroot   erosslng.     M4«  wt^rk  wa»  knoira  to  hiia  to  bo 
»oia*what  danirtsrout,   an4  wo  thlnis  it  »ust  b«»  h*l«t  oniler   ^o  law  th«t 
ho  aoouiBed   tho  risk.      C.  A  0.  B?.  .qp.   -y.   l^laioB.   271  U,    S.    PI 3; 
5.   L.    A  W.    Hy.    p^.    y.    ivcilito.    tf©   U.    3.    7. 

UtatOYOr  ri#it  plaintiff  may  haY©  to   roeoT?*r  ^laesagoo  for 
tho  Injur  loo  oil  St  a  in « -3,    it   Ir,  Ksot  uncjor   t.ho  fo^Jeral  Satploytro' 
X«lsblllty  act.     '^o  hold   that   the   ooitrt   atooald  havw  lireett?!  a  ror- 
41  «t  in  favor  of  d«fe«^anto  at   the  ele«o  of  all   th«  «irld#r.c«,   and 
therefore  tho  Juf!iyB«nt  of  tho  Glreuit   court  of  Qook   oounty  aauot  bo 
r«Toroe<S  *lth  a  finding  of  faote.     kirioh  r„   iTorooh^ef  Coa1^r.%^tlPit 

juixaiSjtT  nsviRSigD  '9iyH  a  iPUsDiftG  Of  Facts, 

Metfuroly  anril  &^atohott,   JJ. ,    oonoar. 
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Xi^nti^  flin  •**  Aiy.n   «'»4?"      :e>i«>  ;'t«50';   pftl      rimiSM   ai  T^jnia^t 

■•St    |tt««iiliJ^  o«  »<x«    .         .    c>3iJ>  •vo«r«  «v»ii  «v  4&Uli»  ^9  »JS«a    .Till 

X^ltfJsiv  ftMt  «U  gaKvtw  ,«iiJflWM  mr^l*  t'i^XMrl.f** Tf  t«»t  a«£n»woi  «  Mm 
aJ  sj  a1*<  o*  mrmti  W-w  "•"-■^  «*f-^      .Rfti^acTej  t^p'ttm  iw^siJtSlii  tidt  'id 
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w«  find  ««  a  f Aot  thAt  th«»  dftf<»ic}.iuii«  were  not  goilty  of 
n«8li£9nc«   in   ih«  op«ration  of   th«   «»ngln«  In  QU««tlofi,   as 
oharg*^   In   tn«  iSwelartttion.     And  ««  furtiaor  JTIbA  that  plaintiff 
Mitiaaed   th*  rltk  under   th*  f»ets  a«  ii«elds«4  toy  ti)«  •▼ldan«t. 
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On  J^ebruHry  9,  19  31,  plaintiff  ^rou^t  suit  ttc;3».iu»t  tht 
deffundant  to  rseo'ver  ai  eX&ii&«4  ^alftno*  of  ^43*73  due  ills  for 
goods  sold  4nd  dellvored.     There  Kras  »  trisil  by  the  oourt  without 
*  jury  ein4  *  finding  and  Ja44^»etiit  la  pXtiititiff 'a  fuvoi*  for  |,%, 
a&d  thft  d«f«nda»t  apOAAln. 

I^laintlff '«  oli^lm  wan  ihmt  o»  or  ^bout  Oot^sber  6,   19  31, 
ho  aol<}   th«  A^t'mifimiX  on^  druta  of  X%6<ciu«r  oonttniiming  5C>  gallooo; 
ont  dr^m*  of  thlnuor  oontainlDg  r^O  ^Ktlloaw  nmd  onft  dru»   of  oaator 
oil  oo&talnlng  2^  ga.ll ont.     A  l%irthor  elai&  'wao  aadr^  fc^r  tho  oon« 
taln«rs,    adl   of  whleu  i»gif'r«g»t«d  llS-ii.  77. 

Pla-ijitiff   In  Vila   nlHtiemm.i  &t    claim  g»ve    th<e  -ioftn^Jiiet 
orodlt   Tor  giYln«$  aim  two   oaoeks,   on*  for  ^61.94  trnd  tho  othor  for 
♦23.13,   totalling  $as.04,      '11i«  4<»fpn««  Intoraifiosod  *»«   thmt,   tho 
two  oh«oki  glYon  by  dof  <!»r*i!j»*it  to  plriintiff  w«r«  i«   full  of  plain- 
tiff  *■  elaie£  .%ad   Ui«t  plaintiff  had  miido  no  slal<%  for  amy  bta«Mio« 
uatil  h«  brought  aia  suit. 

Plaintiff  tootifled   tnatt  rthm,  Ho  aoXd  tho  goodo  in  quaatlon 
to  doff'Adant   the  prieo  quoted  waa  '*ooBt>'«S^««iifl«>d  an  th«  inv<}lc«* 
•Bd  that  htt  laallad  def«^n4arit   tho  inToioo  and  l>Ator  rooeivod  the  two 
oheeko;    that  alaout  a  taontn  X(»tor  he  oallod  tho  defondsartt  oii  the 
tolepnone  aod  &8k«d  for    thn  bikl^moe;    that   tho  dof^adant  aworo  ot 
him  acd  hun^  up  tho  r«eelv«r  and   tU»t  plaintiff  had  no   oo^^fouir^i cation 
with  d«f««ndstnt   alnoa  that   time;    tnat  at   the  tlsa  of  th«  aal<$  h«  did 
not  know  th«)  market  prio«  of  the  cei^roaandiao  h«  aoXd   to  dofondant. 
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He  further  tftatlfi^d  timt  vhttn  tbft  contAlrittrt  w«r«  rttturri«d  to    th« 
A«nuf':ietur«r  th«  miknufaoturer  would  pt^y  «  o«rt«lit  anount  for  •Aeh; 
that  when  dftf^ndi&ut  gaT«  him  the  two   oh'^oks  hd  told  )i«l'«i^1«nt   that 
was  not  all    that  was  du*  hi»;    that  4«l>nd«r)t  r«»pli«di  h«  wuulrt  p^y 
tho  l»alano«  In   alsout  a  w««lc;    tjaat  h*  ^14  »ot  have  any  Idoa  what    th«i 
two  ahfteks  wftr«  for  but   th«it  h«  oasne^i   iia«tw, 

I'ho  defsndajRt  t«Ktlfl<»d   ttiikt   ohortly  1o«ror«  tho  trMissetlon 
la  q|u««tlon  plaintiff  told  him  he  was  about  to   ,  o  out  of  bueln«ss 
and  wa&tod  dofenciaut   to   do  .iiif,  m,  f&Yor  arid  buy  th<9  le»al«urta«  of  tha 
Morchandlso  plaintiff   thatj  had  on  uand}    that  tho  Kerahandise  would 
1j«   sold  at   tho    ■itark«t   pri<se,   less  flft«<Mi  p«r  c©»tj*   that   tits 
goods  wsre  d*llv«r«d  swiid  plaintiff  sail®*!  for   th«  jaon.«yj    tinat  d«» 
fondant's  foroman  was  ortisont;   tliat  th^  ch«Gli:  for  I61,94  was  mado 
out  and  glyon   to  nl^lntiff  in   full  pfkymfrnt  of   the  EaerGhartdiso;    that 
plaintiff  tto«ii   ritqut'st'td  payseefct  I'er  th«  containers   .-uid  deft.ndlant 
stated   thsy  would  not  be   miKntied  and   returned   to    tho  Ki?«iufactursr 
for   sons  ws«ks,   ani  h<»  would   then  pmy  for   thaa;    thai  pl»lntlff 
stat«d  be  needed  the  mensy  mnt\  ms  a  favor   to  plaintiff  defendant 
gaT*»  him  the  other  eheon,   for  #23«10i    tJ»«kt   the  othor  oontain^jr 
would  be  returned  l«t«r;    that  later  t*ie  »*nuf.sii€turer  w«uld  not   re- 
eeive  it  beoause   it  app(?ijkried   to  be   «oiici«wh{»t  daii.M.j.,»d  and  defendant 
held   it  for  plaintiff*     Def«udi»/A 's  foreKan  (^ave  t<9Stit0ony  substan- 
tially to  the   saune  eff«ot.      I'he  testieiony  of   tne  defendiUit   iund    thiS 
forenaan  was   further   to    tue   effj'ct    that   at    th*   ttjKO  payaent  was 
»•<•  Isy  def i#ndant  to  plaintiff,   an  invoioe  was  £»ade  out  by  defari4ant 
and   the  original   given  to  plaintiff,    «i<.owlng  in  detail   ths  quantity 
and  priee  per  itallon,    total   ousount  due  less  fifteen  per  sent,  whieh 
was  $S1,94.      Oefendartt *s   counsel   serred  a  notice  on   plaintiff, 
or  lor   to   the  trial,    t©  produoe  the  original,   but  plaintiff  or  his 
couns<^l    Ptats^d    they  did  not  have  such  inv   ios.     Bsfondatit  denied 
there  was  any  bal^nos  due  or  that  i^lainti ff  had  ever  asked  hisi 
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for  may  balanct,    aiad   denied   tnat  h«   roceived   ioiy    involoe   froM 
th*   plaint  in*. 

it'roKi   the  fortgolDft,   vhia  >   Ln  U»«   •ubctauno*  ol*  hII   inn  atI- 
denc«  in  the  r«6ord,    it   is  Ni^par«nt  Xhtkt   thmr*  it  a  conTXiot  in 
the  «Tidwa<t«,   but  ui^OA  a  aar eful   oonalderv^tion  of  %ll   the  evidene* 
in  the  r»csord,  »«  atr*'  of  th«  opinion   uvai   the   finiinti   «»'»*  judi4j;a.#nt 
it  tgainat   t.^it  aanilett  wei   ht  of  th«it  evidendit,    and   in  thit   ttatt 
of  the  reooM  it   it  out  duty,  under  tho  Iaw,   to   reverte   the  judg* 
sient.      Doneleon,,  v^.  .iBttt  ,Ot,v  l-ouij  J^g:.»    ^O.A'    8S5   111.    685. 

Plaintiff 't  tettieony  is  not   sati«faetory.      It   1«   to  the 

effeot   t^iAt  be  told  the  tierohatniUte  at   "eott*   but  he  gtive  no  teeti- 

■ony  at  to   ''^'hat  the  ooet  ir»t,    an^   further,    that  U«$  ^lid  not  know  the 

is 
m&rlset  prico  of  the  K«x-ohar3>ji,a«.        Xhe  Aef «i>ni;mt 't  t'-tttimonj/tisutt 

tht  $61.94,  waieh  he  paid  i^laintiff  wsit  in   full    for  the  ^oode  at 

tbe  aiarket  price,  lets  fifteen  per  oent,   and  the  isarket  price  is 

testified  to.        D«ferid^nt't  further  evidence  it  to    &h«  effctot  tu&t 

at   that   time  pl«^intiff  r«qu«tt«d,  at  a  fs-ivor,   th;«t  def«»nd»uit  pay 

f«r  the  eontainart,   and   th^r^mton  def<^iidi^t  g^tve  plaintiff  the  ehesk 

fpr  #23.10,   b«lug  the  price  oi'  the  two  cent* inert  lets  certain   freight 

ohaxgf^e.      It  teeest   strimge  that  tuete  two  chfseke  ohould  hfr  for  oM 

tOBOuntA  if  the  d«f endaiit't   teati&tony  it  not   tru**,      aince  we   are  of 

•piriion   that  the   fin'tint^^:  ^md  Judg.@ent   i&  agavntt   th^  &»riif^tt  weight 

•f  the  evidence,   the  Jul^^iont  mutt  he  reverted  with  a  finding  of 

fact,     liirich  v.    g'ortc^mer  Contrasting  Co..   31S  iii.    543. 

7he  jud,idBent  of  the  kunieipal   court  of  Chicago   it  reverted 

with  a  finding  of  fact. 

RSVKHSSD  WITH  A  WW^JhQ  OF  fACT. 

MeSurely  andMatthett,    JJ. ,    ooncur. 
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W«  i'itid  «■   a  i*«».©t   vnat  tUft    iaf (Uidaiiit  paid  plaititlfr   th« 
fall   futtount  of  plaliitiil" '»  olaiK  on  uotob«r  ti,  1930,  when  h« 
gATA  hloi  th«  two  oheexs. 
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•  Corporatloir,   foriaierly  AliCOIi*JLU.Ii»  J3     ) 

A,p,u...  '2  6  6  I. A.  601^ 

On  Jr«bruedry  3*  X9  51,  ^li^intlff  cau»«d  Jud^^ent  ty  confetslon 
to  !»•   entered  a(£«lnst  the  def^iidi^t  in  %hm  Jluiiicip;^!   court  of   Jil- 
eago.      fhft  eonf«»elon  w%8  ort  a  writt«n  1«a««i  «nd  vftft  for  root 
elAltt«<$  for  Aaguat,  Mp%«mh^Tt  Oet«>)>ftr  «md  l^ov<KKib«>r,  lfii:)&,  «t  |7S 
a  fRontlk,  A«kiiig  $3UC'  plus  |8^.'  for  attorney's  f«»(?s.      Afterward   this 
Jttdpa*»t,  en  i&otion  of  the  dtAf^-ndotfit,  vab  op«n«d  up  and  it  «&e 
givon  l«av!^  to  d«>f««4.      TM«  e«»«  wao  Imt^r  heard  by  »  4u^y  ^<^^  tbert 
«»•  A  T«r^ict  %n4  jud4pi«»nt  in  tko  <t«fendiint '•  favor,   and  plaintiff 
App«alo. 

The  lOAOO  ooyer<s4  u,  period  St&m  J3*G«tt1»«)T  1,  1929,   to  lovom* 
lior  30,   1$^.      th«ie  pr«^<.lsos  w«»r«  )|«aerl1»@<t  in    UJie  Xea««  a»   "Thu  fsn* 
tirt  building  tituate  an4  ICBO^'n   »s  4425  W.   £.1rk1«  Bt.*,   to  'b«  oo» 
eu^lod  ffiT  on  lo»»  >mA  storage,     tho  n^vAhXy   rmxX  of  ^78  was  pay- 
able in   ^JidTsuri«o  ou   tho   flrat  of   '^aoh  and  «Y«ry  ^onth.      ttx%  defendant 
paid  all  rant  uadar  tho  l<»%«e,   including  July,   193<^      July  14tli  th« 
praiKiooa  w«r«  partly   d«strcy«d  %y  fir«  aud  rondarod  antftnatiiabla. 
th%  un  eon  trad  lot  «;d  «Tid1tne^?  is  that  a  day  or    two  al'tonrard  tho 
'Hacdlord,  prool'!ent  oi*  tho  plaintiff,   dlBoussod   tho  natt«fr  with 
dof«ndant*o   r«pr«oofltiitiToa  and    tho   su^star>c«F  of  what   took  plaoo 
i«  that  plaintiff '•  president   ot&tod  plaintiff  would  not  repair  tho 
dwaago  doRO  tey  tha   firo,    ^^nd   thoroupon  d«fffind«knt*a  ropr^eontatlvoo 
told  hitt  defoi'damt  would  vacate   tho  proi&ioea,    i«hioh  he   aai:i  it 
•OUld  do,    and  on    tho  laot  day  of  July  defendant   vaia^ted    tho  proeiiaes, 
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The  !•&••  ooBtAlKAd   th«  I'ttllowlng  prevlviou:      "In   e««tt 
said  {»r«aRi««t  shitll  b«   reridtrsd  unt«>>ant'at:l«  tj  flr«,    *«•  L«BRor 
m»y,   «t  hta  option*   t^rmlnat*  this  I«»Bt  or  rspair  said  prmii«es 
within  sixty  <I«^s.      If  Lsadser  do4>s  not   rspxir  ssid  orsr^isss  within 
s*id  tins,***    th«   t«r«a  h«r«by  or««t«<l   shall   esttss  «md   d«)t«n»ios. " 

Whil*-,    as    stated,    plaintiff   oaussd   4udjri;ni«»nt   to  b«   «riter«d 
for   rent   olal»)Sd   for  th*  four  sioiiths  of  August,   Ssptsubsr,  uotobsr 
snd  hoyrm^^Vt   1930,   st  $75  pmr  n  nth,  wsklng  %  totsl  of  $300,   yst 
in  this  court  it   shifts  its  position  and  says  that  it  «as  antitlsd 
to   rsnt   for  but  AO  ds^^s   aft«rr  tiis   rir«,   or  '$102.90,    its  theory 
bsing  that  under  the  provision  of  th«  i«^as«  abovs  quoted,   the  ds* 
fsndant  would  bs  lii^ble  for     r«nt   for   a  period  of  60   dsys  «ft«r 
tbkS  precises  wsr<*  rendersd  urit«naBt*bl«  fcy   the  fire,    and  Wslly  t, 
Stons  Co. .   264  III.   App.   3^6,   is  olt<^.      7h9  provii^ion  of  ths  leass 
in  that   oast  is   so«aewh&t  an»l0}{0US  to  the  provision   in  the  leas* 
bsfors  US,   but  the  other  f  .ets   are  different. 

Ve  think  ths  plaintiff's  contention  is  unsound  both  under 
th«  tsrots  of  the  lf»»kss  snd  under  th«  undisputed  svid^ooe.      Ih(»  leaM 
provided   thht  if  the  prei^ises  w^rs   r«iin1er«d  untatiixntabls  by  fire, 
ths  IsndlerA  might  X^rt-itiSktw  th«»  l#aee  or   repair  Uie  Amii»u«  vitJriin 
60  days;    th»t  if  the  lessor  ^id  net  rep^iir   the  presidses  within  that 
tiaie  ths  term  covered  by  the  l#as«  would   "esase  and  detera^ine. " 
Under  this  provision  we  think   the  landlord  had  60  days  within  wniah 
to  naks  ths  repairs,   not  60  days  within  which  to  ooifi«enes  to  make 
thsM.     Ito   Attempt  was  made  to   repair  the  prsiaises,  but  on  the   con- 
trary plftintiff  stated  it  would  not  do   so.      Undsr  the  ui^ocntrsdietsd 
evidenes,  ws  tnin/c   it  would  unecnseionabls   to  allow  pXs^intiff  rent 
for   ths  prssiiises  for   a  period  of  60  days  whc»  they  were  rsndersd 
UBtsnantabls  by  th«   fire,    tutd  when   plaintiff,    &  da:,-  or  two   aftf^r 
ths  firs  stated   that  it  would  net  Aake   the  repairs.      Any  doubt 
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OM   t.«   the  s:«ajnlng  of  Uic  provision  ol'  th9  1aa8«  alsove  quoted,   und*!' 
ft  lone  «etabli«h«»<l  rul*  of  law,   la   to  b«  resolved  ft«{nlnat  thtt  land** 
l»rd,     U«r*ov«r,   th»  undlMput^d  <iTid«iic«  i«   that  vlthln  a  day  or 
two   after  th«  fira,   July  14th,   plalntiJ'f  throu«i;h  its  pr9»id«nt 
•  tatvd  that   th«  landlord  would  not  tinkp  th«  rapalra  and  th«  tannnt 
thttraup^on  et%t«d  that  ttiaoo  the  lum.-ilord  would  not  li^ake  tho  r«paira 
it  would  Tftoata,    and  this  watt  agreed  tc  1»y   the  pro0l*i«nt  and  th« 
prwclaaa  vara  vaoatad  on   th«  laat  of  July.      Xn   the  abaenoc  of  proof 
to  th'?  contrary,   the  pr*sl4«nt  of  a  oorporatlon  will  bo  proouaod  to 
havo  authority  to  bind  tha  oorpo ration  aa  one  of  tho  powsra  Inei- 
dont  to  hla  offiao.      i^,U3t^..Y  v».„Ma^'4u.flft  ^  ,^j^»>   321   111.   1^4;   Blooa,, 
3f,  Vy^oq.CQ...,   341  111.    atvv;   ?«3rift  X,if a.  .i^At..,,.,Qo...,  .v.    I.ftt..  Lift   ^<d 
Annuity  C^* .   246  111.   App.    .18;  ^tm&le  •y.   llMigoft  .c;.^.. .    262  111.   App, 
160.     And  it  haa  long  boon  th«   e«t'i.i#d  l^j^w  o/   taia  •Jtute  th&t  a 
laaao  undor   soal  «ay  ho  abrogated,    oanceilt^a  and   Burr«indar«d   by  an 
fizaeutad  parole  f»f;:r««i-.ont.     ^eghultr  t.   Uclilff  y,  164  III.    2»:'' 
Laajcondorf  r,  Itjtter.    329  111.    App.    46(j;   ^Off,^y^r.illglfi,  .,?^t,  .^..jk. 
Banlt  Y.   Pewit <o»;.   347  111.    72,        I>ef ««id«u'it  h^Ting  vaoated  the  prerr.iaoa 
it  cannot  I  under  the  oirovjiit.ateiij;i<!es,  be  hitld  for  rac^t   aftc^r  it 
iraeated. 

"Shn  d«fend«tnt   filed  an  additional   sAbstraet  in  thia  eaao, 
which  ehowe   the   teatlfoony  of  tho  nltnecaes.     i^one  of  this  waa  ab* 
atraotcd   In  the  orii^inal   abatract   filed  by  plaintiff.     The  addi* 
tional  abatract  vaa  neoeoaary  for  a  deciaion  of  thin  case  and 
therefore  the  ooat  of  it   is  taxed  against   the  plaintiff. 

The  jud«dB«at  of  the  Kaniclpal   court  of  Chicago  i»  affirmed. 

API-IKMED. 

tfeSurely  and  ^atehett,  JJ. .   ecncur. 
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)        Cf  COOK.  COuliTY. 

266  LA.  601^ 

MR.    JU3nCK  keflURELY   BJSLIVEMP  T»£  G^lhlVk  OV  tU^  COtlRT. 

Lorraine  Haw^clris,   %  i&lnoT  elaT«n  y^are  of  »!£«  (h«r«aft»r 
ealled  plainiiff),   brou^-^t   suit   to  recover  eui^peneation   i'or  per* 
•onal   lnjuri««  r(%o«ived  lt>  ».  colli Kion  b®t««<m  an  %utomo);^iI« 
driven  by  di«i>r><iar.t  and  Uie  autotsobile  in  ^hioh  «he  was  rltling  ae 
a  pM88«n^«r,    tu^d  upon   trial  to&di  a  verdlot   for  $30,0u0.     Ii«l'eo4ant 
appeals  fro«  the  jad^pfrBt  oti  ti'^e  v^]'<diiot. 

The  aeei'^ent  hap0«»}«td  at  the  iut^^reeotion  of  Soutn  i^ark 
avenue  and  69th  street  iu  Qhioago  ut  al^out  two  o'clooic  on  the 
KomiB^  of  -^prll.   27,   1930*      Ih«^   ecu:  i^^i  wuiect  i}laintii*ir  was  riding 
vae  driyen  ^y  her  father,  SAn-f-ti  .siawkins;   ner  taothtr   is&t  in  the 
front   seat  with  him.  while  she  was  silting  alone  in   tim  b;%ok   seat*^ 
There  ie  a  eonfliet  in   the  <sfl<ll«nee  »a   to   the  speed  of  the  resp^o» 
tlYC  autoi<otiles   ani   the  list&^ce  they  were  I'reu  the  street  inter- 
sect ioa  when  tlie  driver  of  ^uea   aw^   the  ether  car,   tmiL  in  other 
respects,     aowever,    the  jury  could   properly  believe   that  as  the 
tttr  in  whleh  plaintiff  was  riiin^  was  going  south  en  S,ouUi  Park 
awenue  and   r4ppro»»chiAg  69th  street  It  was  y:oing  froK  18  to   <iO  miles 
ao  hour;    that  there  was  no  other  traffis  on  South  I'ark  aw^nue  to 
dittraet  attention;    that  tnis   ie  a  throu^i  street   and  on  its  east 
side  at  <$9th  street  i»  a  large  ^leetrle  siisn  with  the  words  "Stop  • 
Through  Strett*   in   big  letters;    that  the   Interseotlon   is  well   lij-htea 
that  plaintiff's  father  looiied  in   botn  'lireotiona  and   says  he  easr  no 
traffic  until  he  was  eroesing  the  north  orosaw^ak  of  <>»th  street. 
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|i»(»-tir.'   i-?^-'!^    to  :<X»»r»«n»  ^'K©«  ^'•i'?  }iai«e..i>  **s«  «ii   li.'.iu  AJf^lunl 


«h«n  h«  obB«rT»<l  4*f«n<lwnt'B  ear  40  or  QO  f«ot  east  of  th«  «Mit 
orotavalk   nnd  going  5o  or  &&  mil«»  mq  hour  or  'b«tt«r:    that   it  <!ld 
aoi  olow  up  or  atop  for  th«  through  stroot  but   oontlnuod  to  orose 
South  Park  aYenur,    striking  the  eor  la  whioh  plaintiff  v^o  riding 
on  the  left  rmt^r  wheel,   brc^iaxinif  ita  rear  axle,    throving  it  over  to 
the  Bouthveet  com«?r  of  the  interaeotion   arid   turning  it  over  on 
ito  aide.      lKime<1ia^t«ly   skft«r  ihe  accident  h  «e«;-toound  otreet  car 
eane  to  a  atop  at  the   int«raectloB  nn<k  the  aaotortuan  went  over  to 
opeak  to    the  defendant  who,  without  otoi»plng  to  give  hie  nar.e  or 
ad^reoe  or  to  ascertain  what  dat£>ag«  waa  t^one,    etarted  to  drive 
away  fron  the  aeene,     i^lalBtiff 'a  f either  hmd  in   the  m^antine  gotten 
out  of  hit  vreeJced  oar  and,   jueaping  on  the  runningboard  of  defeud- 
ant'a  autos-obllo,    tooJc  hold  of  def er.daunt *«  steering  wh«el   and  auc- 
ooedod  in   atopping  the  oar  by  turning  it   into   the   ?ide  of  the  street 
•ar.      A  polioeiKRA  waa   sent   for  and  defen  ar^t  again  attetupted  to 
leave  th*  ooene  but   -aa  previ9fit'»d  by    the  police  officer  who  took  him 
to    the  polioe   stutlon.      There  wao  believable  evidence  that  defendant 
appeared  to  bo  intoxicated  at   the   tiae. 

Bee  idea   ttxe  defmidant   tdaere  were  two  other  ifMlulta  riding  in 
h&a  oar  at   the  timo.      t-ey  gave  «vid«nee   tending   to   »nvm  that  de- 
fendant *a  car  waa  driven  alowly  Just  before   the  aoeldent,   that  it 
otopped  at  the  eaat  crosB'Wi&lk  of  the   «treet  Interseotion,   and  in 
other  reapecte  contradicted  evidence  £;iven  on  beialf  of  plaintiff. 

In  a  ease  of  this  Kind  it  ie  peoulistrly  vithln  the  provineo 
of  the  ^ury  to  paae  upon   the  ereditility  of  the  witnesses  and  to 
determine  the  facta,      /vowoptlng  the  version  of  the  accident  pro* 
sented  on  behalf  of  plaintiff,    the  jury  eould  properly  conclude 
that  the  charge  of  negXigeneo  aga^inst  defendant  was  asply  proven. 

In  the   second   and   fourth  eourits  of  plaintiff's  declaration 
it  waa  alleg<»d    that   the  Injuriea  wore  wilfully  and  wantonly  in- 
flicted.     A   special   interrogatory  was    submitted    to    the  Jury   as    to 


f«it  fnH  t«  »•&•  ^#»)  0»  1*  o»  iMt*  «*«a»E! ;>«T»t  ii»rx««tf«  Alt  mit* 
•ftotft  »^   !^«fmi.«tt<90   4w«<  i»9^^t  a^^uttsm  t^t&i  iLOt  «ola   to  qu  w«ia  4M 

«i    atre  i;i*v  JMMnd#oi«  et-'J    ■.c)J;;r!>»«i.  ._„    ....    ._    .,u4«  *  •:#   ill 

7t«*Tf<:   fjA'^    to  olkiv   -niM    eiai   12  jittlnciuj   X<^  t»9   lUki  ynii^foto   fill  IMMMmp 
c94t    .^.'^j  ojifir  te::»^t'i9  t»i*iio<|  o«ii   %tX  ft»taev%*T<s  •««  #«^  »a»»«  9sU  mirmmt 

«>»j:j   jr«i!(l   VO<Mi    .>  /  "    '•''«:»   i;<»;i'      .«ai4/  ool    J«    ii^  ^   «ji« 

ttjalrnXH  MEUr    aivi4i*'    va's^x^a.'^u?'  r>iti3»    ^Irt.t    'to  oo&o  «    n? 

-Ot«l    l£MktiO0*.  >^    .lOfOVOV  .OCtl    J^I'Cf*'''*^       .ttJOJit    OlU   «fltf«in»4«ii 

olM/Xanoo  ui^eq^if  6X«oo  fswt  '^  .^JaiiUt*?    to  ^XtidiMf  ••  MlfnoV 

9S   BA  X'itiK  ♦**   ''-^  ^«'* '  *  ^**  irioJ*%«iio*«i  Xjjio^Q*  A     .^#olXt 


«h«tii«r  tlit  «Lutvm<ot;il«  «a«  driven  l»y  d«l*«ii'!iait  vllfulXy  taxi  vm^tonly 

Againei   th«  oar  io  vhidi  plzilntirr  war   ri  ilng,   tc  whlon  Xhn  Jury 

r»tura<?d  All  «n«wer  li^   the  airirm&tlTA.     D«f«ndA»t'8   counsvl  argues 

UiAt   Ui4ir«  WAS  no   »vit]tfiio«   to   suutuia  tii«  wixful  Mn<t  vtmtuii  cnustn, 

lh.At  eonAtitutAs  wilful   and  wauitoa  conduat   i»   autih  oaa«s  h^u  b«An 

repsAt^dly  stated.      It  (3o<>»  not  nAOAftiXurily  m«tm.  that  a  defvundAui 

1a  AAtuated   by  IIX   will    toward    the  plair.til'f .      It   iA   suoh   oonduot 

AA  Axhlbita  &  rAcitl««A  ditrfs^ard   lor  tfi*'  »aJ>ty  ol"  othAra.     jiaiiiaiaLft 

Xi-lUJfeHILiiMSklJUsa* .    2S1   III.    &PD.    364;  Bj^yn  y.    UXirt-  1»   X«rx»iuA|. 

Cs,.,   519   111.    326.      i:>Af«iiiWit   teAtil'led   th^i  hti  ilrst   •»«  ttie  oar 

in  whieU  jplAintin'  waa  riding  vHag  it  vaa  about  25C>   f«ttt  uortn  of 

thA   9trAAt  intersAGtioa.      I^a  Jury  eould  s»rup«rly  b^IievA  that, 

diaregardinti  th«   stop  sign   and    Ui«   rul«i  of   tJ;i«  ri^^nt  of  way,  ha 

centinuad  aoross   tha  intoraeotion  at  a  ixi^i*   rai^e  oi    apAAd,    und 

could  properly   cc^'»luda   t \ut  Itie   eond^et  Axhibited  a  rooKleAA  die- 
safety 
regard  of  t.-ie/or  oth<?ra. 

DAf g!Kiant  aaearta   taal  «  gAB^rai  Y«»rdict  b^ieed  on  eounta 

of  g«neral  a««:iit>«n«a  and  oounta  of  wilful   and  wanton  oonduet  saa 

not   ntand  when   th«  «vid«r^AA  do«A  not   auppert  itie  wilful   $in.!  w&uton 

oountA.      rlTAn  w«r«  t  iA  thA  rule  it  would  not  be  applicable    in  this 

265 
caaej   but  we  havA  held, in   the  reoent  uaae  of  Prlti^.«^  ,v.   Bailgy.   rjuiJkax 
Illo    Appo    353, 
%1tiikihx1Mikk:kimx^iikidix1iltkKH!iiXJfxT^^xkkTkji»   that   thi«   ia  not   the  rule. 

Aete  particularly  the  epeeiUly  conourring  opii^ion. 

Jio  error  waa  ooiniaitted  in  ptr^itting  eTidenee  as   to   the 

amount  exp^nied   for  aaedical   eervicea.      th«  deoli^ration  alleged   that 

the  father  and  mother  had  aasitned  their  rii^t     to   recover  aaon^y 

AO   expenied,      A  parent  »ay   relinquish  ai»  right      to   th**  eariiinge  of 

nia  child  iiRd   tnia  »ay  be  inferred  fro»  th«  eonduet  of  th«  parent; 

and  the  pre«ecutio/i  of  %  auit  by  the  f{»ther  as  the  next   friend   is 

eriuivalent   to  a  relinquleii^ent  on  tf^e  part  oi    the  father  of  hie 

right   to   collect    the  earninga  ©i    the   child.     iJoharsJti  v.   ttu4nicJti> 
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246   111.    App.    603. 

Xhtt  oii««  •4»<».i»   to  bHY«  b«*n   tri«4i  in   Xh9  aplrit  of  p^^rsonal 
antagonim  beiw9«n  the  r«sp«ctlT«   oouxisel.     kueh  of  the  hnrnt  for 
d«l'«nd«At  la  (i  preaentiition  oi   alleged  litiprop«r  oonduct  on   tix»  part 
of  plaintll'f 'a  attorney.      Tht  toioic«ri&£a  and   sparring  w«ra  highly 
luipropar  and  in  dlaregard  of   ta^  obllgbition     of  attorneye   to  try 
tJ:i«lr   cHsaa  niih  di»^lty  and  d«corum.     iio«over,  ««  mxe  of  th« 
opinion   ti^at   the  reoord    «ho>*8    ta«it    tu«  attorney   fcr   th«i  <ief«indant 
wtt«  auo'i   tho  greater  off«rul«r   ntxi   lUat   tho  oont^Biloua  atiosphera 
•urroyfiJia»  tha  trial  waa  Xar^f^ly   c:4as«d  by  hiju. 

Thoro  «aa  no  r«v«raibXft  errot  ia  thet  ruilAi<;a  of   th»  court. 
Conaldoring  th«  oirousiatanoaa  oi    the  trial,    th«  eonduot  of  the   eourt 
AoaarTea  ooaj^andatlon.      iHn  rulings  wera  fair  and  his  rair^arka  vara 
vlaaly  diraoted  toward  ottainlnit,  iua  orderly   trial. 

It   i«  aeaartftd   th«i  th«  court  improparly  rafuaad  two   «p«?cial 
lAt«rrogatori««  whloi;  d«f«cdant   r«<^Uf8tod  bft  given    to  the  Jury. 
Thaae  vara  in   aubstariea  whetuar  txi^>  daf4»da)U  vas  iiatoxicated  at 
the  tlffie  of  the  aoeident   and  whether   euoh  intozioation,    if  sa>y, 
contributed   to   the  itiijury  of  plaintiff.      I'heee  int#rro4^atoriea  were 
properly  rafuaed.     A  special  inte$rro^ator^   i@  not  proper  onleaa  it 
relatea  to  one  of  the  ullis£itc   f^^eta  >jU3kd  unlaaa  an   .^oiawer  te&goa&if 
thereto  would  b«  ineonaistent  vitix  tha  «^«neral  irerdiet  that  ni^ht  bo 
returned.      Intorrogu-toriea  wriian  aaii   for  a  ixti-A&a  of  mere  eviiantl- 

ary  f>..«tB  are  net  proper,     WicHa  v, (;.uftefi"4e»iti«bej^rjf  Co.,  319    111. 

344. 

Cottplaint   is  a^tde  about  a  certain   ii4  3tr.Jotlon  which  la  not 
Idex.tified  in  defendant  *8  brief  exeept  by  reference    to   a  p  *^«  of  ti>.Q 
abatract  on  irhioh  appear  parte  of  three  instructiona.      Instructiona 
erlticisad   ahouH  be   aet  out   in   the  brl»f.      Ggftgjrqil  Platera  ;jup!-,';i..y 
Co*    ▼.   i.  *r.oiJiEediau  A    ^one  %« .    228  111,    App,    201,      However,    the 
point   aaaaa   to  be  tnat  to  reaovar  under  an  ordinance  of   the  Clt>'  of 
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Chleago  It  Esutt  b«  proved   that  th«  aeoidant  haopenttd  vltUln  tb«   city. 
Vf  think   Ui«  T«ntt«  was  a^ltt«4  by  eouna«i   i'or  d«i>ndaiit. 

C«Mplj»int   i«  aad«  that   th«  vitn«ai?   polio«  olTic«r  c'lirlan, 
while   court   »Rd   counaal  w«z*«   in    eiiatebera.    tri«d   to   ingratiat*  hl)u>a«lf 
vita   th«  Jury  by  •rxlllng  and  reo^tir^ing,    *'It*a  too  net  for  ail  yau 
fuya   to  be  h^mgln;;  arou»d  h«r«.      W«  all  ougitt   to  b«  out   to   th«  ball 
gam^."        ^hil<»  tula   conduct   carinot  be  approved  ire   cannot   aay  that   it 
atQounta  to   prajuiielal   error. 

yha  Terdict  waa   lor  130,000,   an^   It  i«  cl  iim«d   tnat  thia  is 
•xc«»8olTe,      The  doctor  ^ho   tr«at*d  alalruiJT  t«^atlfled    that  'rhen  h« 
I'irat   aav  her  aha  had  nusieroua  lacerations    >»  her  face   stnd   th«  upper 
left  leg:    that   th^re  vas  a  co;r.pl@te  l«i.oeration  oi'  the  left  eyeball, 
and   there  waa  no   poaaiMlity  oi*  eavin^;   the    ^y«,   whloh  waa  re.  oved 
the  next  day,    mid   eh<»  w«is   fitted  with  a  glass  eye* 

As  we  hav^  said  elsewhere,  netiiiSti  ia  Aore  difficult  than   to 
arriTt  at  a  eatisf M.etory  conoluaion  a»   to    the  jaat   wetount  of  eoi?p«B* 
sat  ion,    in  ters.8  of  «on»y,   ^hica  ahould  be  allowed    for  injuries    to 
the  peraon.      Cne  juzy  will   award  a  oertaia  amount,  whil9,   for  the 
identical  kind   of  injury,    anoth-r  jury  will   award  ss^dny  ti»ea   that 
«»eunt,   or  rery  much  lesa,      Thia  is  foreeably  aiiown  in  a  li@t  of  Tcr* 
dicta   for   the  loaa  of  one   <»ye  in  over  on*  hundred   cases  appearing  in 
Parmele     on  Daaiage  Verdicts,   vol.   1,   co-c&ericlng  oc  pa^e  323,      The 
largeat  a»eunt  was  $ZO,^:i>Q,   reduced  from  93^t<^''0.      The  amounts  range 
downward  fro»   this  to  as  lew  as  $Soc;.      By  far  the  larger  nuicber  of 
▼erdicts  are  ur  ler  HC,Ui.O,     A  soBSwhat  aiKiltur  liet   aopears  in 
Sutherland  en  Daaiages,    vol,    4,   page  4513.      The  largeat  verdict  vc 
hare  been  able   to    find  ia     in  i^aede  v.   Oaitland  liiKh  acnool  Diet. etc.. 
291  Pae.   Rep.    (Calif.)    374,   where  a  jUri4j]B?.nt  of  $35,000   for   the  loas 
ef  an  eye  was  sustained;   but  the  reviewing  court  se®K.e  to  riave   r^ated 
its   conclusion  on  its  disavowal  of  res^enaitility  in   ever^   such   case, 
saying  that   its  power  over  excessive  datcages   "exiats  oelv  when   the 
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fftott  ftr«  euon  ft«   to   su^^«^nt   at   first  bluih,  paiician,   preju41c«,   or 

eorruptlon  or.   th*»  purt  of   the  jury,**     on  the  other  hund*   In  Cook  v, 

ifp..  P.    H.    Cy^ .   94  i.0.    Api>.    417,    it.  v«r<1ict   for  4S500   for   Uid  le«« 

of  or)«  «ye  wan  txftl'^   to  be  «xee;«f»iy«,  while   In  airggUB  v.   V»n.  '-.tt^i;}. 

311   111.    App.    S24,    opinion   by  Mr.    FreaifHrife  .Tu»tio«  I'Coft.vor,   It 

wa«  hftld    that  &  Vftrdict  of  1*7000  wa©  not   exc«8siv«   iifi   vh«?    cast"  of 

of 
*  l)oy  loslniic   the  «lfeiij,/one   oyr. 

ifrryst  a  conal'-ioratlori  of    liiia  lar-jge  rjus«b«sr  «£  Ci»8es,   si'io«lng 

tho  opinions  of  Hiany  juriea,  ««?  cBkii  arrW«  at  mt   appxoxifi»at©ly 

reasonable  eon&lu»lon  h&   to  whut  ^oul<i  Ic  th«  fair   -aai?!!  Just   coss- 

ptnsatlon    fur  th«  loss?  oi    &n   e:y<?.      We  fir«i  of  th«  opinion  that   th« 

anount  of   the  irordloi  of  130,000   lit   «»jt«;p»i?iv©  arid    that  it   ohouldi 

b«   re'luc«4  to  llft.Oi-o,   whicn  would  still  he  atooYt  the  avarangt  of 

Awards   for  a  llki»  loss.      If,    th«r«for#,    tlie   platr.  liff  *'ill    within 

tSK  'inys  fro      thf»   latf*  ©f  th«  filifti,;  oj    tnis  opinion,   file  a 

rtmlttitur  of  ;il5,0v-'0   the  ju%s»*rit   slii  t»»^  affirm <?d   for  $15,000; 

ether*'-i8€  it  *ill   be  r^v-prsed  sm-i   the  o^aase  trnkSiiidm^^ 

AJmEMJOD  UPO&   EK^IfTItUK; 
Oi'Hi.|IWi;^   RiSVSEKSD  AMD  ftlte.AiiDSD, 

O'Connor,   V,    J,,    ani  i^&toJtiott,    J,,   e«ncur. 
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^..xx^.     I  266  LA.  ^01 

MB.    J03TICS  U«JSUK£l.¥  9ia.XVift&l3  1^8  OPUaOB  0»  fW&  COUHf, 

StiI'dmdttnt  appeals  frosi  a  4u4@B«»t  for  $86,000  ant<r«d  Ufxon 
the  v«rdict  el'  a  jury   1»  the   irlaX  oi    ara   $»eilofi  vh«r«by  plaintiff 
•ouii'.ht   to   r«ooT«r  il«^vag««  for  ir.Juri«>9   s^ii:?   to  haT<»  b«en   Bumtalnod 
l?y  hin  through   th«  ntgilgsr.co  of   th«  4of«n4ant  in   th«  operation  of 
lt»  ^otor   truck. 

June  25,  1930,  plaintiff  waa  driTing  veatward  In  Chisago  en 
Berth  avenue  in  %  fori  e«dan;  «i  3tr«et  ear  (»olng  weetiward  stooped 
at  a  ero8»  street  and  was  diseharging  paaaongere;  plaintiff  etopped 
hid  emr  and  apparently  aiaest  IcaEaedl^ittely  saw  dofendant**  truok  ap* 
proaeiilng  fro«  behind;  it  struek  plaintiff's  oar  aui  plaintiff  felt 
hie  head  snap  hack,  Titu  oonae«jueaeee  vhioii  will  he  hereafter  die- 
eusa^d. 

The  defendant 'e   iruck  wae  about  the   ea»o  vt^iy^ht  aa  thA  oar 
ef  plaintiff.      Def«ndiwt*e   driver   eay»   thai  wh<a[<  the   street  car 
Mwe  to  a  Bui'Jen   stop  plaintiff  did  likewise,    and   tliat  he,    following 
eight  or  turn  feet  behind  plaintiff,  was  unable  to   sitop  Quiekly  eo 
that  he  hit  plaintiff's   right  rear  fender  witii  the  f^n<i«r  of  hie 
truok.     A  pietare  of  plaint iff *b   ear  taken   after  the  aooident   it 
in  the  reeord;    it   ehowo  a  d«nt  in   the   ri^j^ht   rear  fender,    although 
it   ie  argued  that  the  spokes  in  the   spare  wheel   of  olaiiitiff 'e  car 
were  also  damttged.     At   the  tine  of  the  accident  plaintiff's  ear  was 
net   in  gear  and  his  brakes  were  looee;   aocording  to  def«nd?int's 
drlTor,    plaintiff's  ear  did  net  move  to  exceed   two  feet;    plaintiff 
says  it  went   a>i<>ad   six  or  seven   feet.     Both  men  get  out  of  their 
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r«tp*«tlY»  T»hlel««  and  •xamin«d  th«  •xt«tit  of  t)i«  ^m&a^tt  tmA  wx* 

•iithAi;«d  oarvl8  gliria^  their  ftdir^pstt*     FlalntllT  th«a  gai  taok  Into 

hit  ««r  *nd  <SroT«  to  Hovt  Brotiiort,   rroa  ^-oft   ho  bou^,iit  It,   for  tho 

purpott  of  fi«itl£*  9M  cstl&iito  of  the  cot^t   te   r«p4&lr  th«  da^ogeo;  ho 

thon  etarted  to   arlYO  to   th«  |*X;i««  ox'  fcu«in«ojt  of   th«  ^oferrdant; 

pXolntil'f   u&ya  kio  Istcii  hurt  iilft  so  ho   turntd   %r.:^\mdl  «»4  drott  txnok 

to  Hovo  Brothoro  m<A  fross  tb»r«  troto  wi»«t  on  ariwid  av^^i-^ue  to  tho 

eomor  of  I-elaiont  ayenuo,  i^ert  i-i«  Ta»  txte.- Ined  tey  s  Dr.  BujKooro, 

Xiio  oGntrovftrey  It*   ihl«  court   r«X»t«'¥S  «i.s   to   the  extent   of 
plftlBtlff*i  injur! fto. 

Pr,    awtnioro  o-t   tho   tiao  tihm.  ho   firot   «aw   r4alntlff  h^A  tooo 

practicing  at  his  tJrKf«f«l©E  for  about   ooifoii  »onth«,      'tr<m  plstljc- 
tiff  *o  rooltftl   of  hlo  oy»s>t©K»   tho  l?oot©r  »vidontly  «u«|)®et«4  ooao 
foriouo  troulPlo  Ir.   tho  ntck;   S«r*3f  isiotur**  wero  t&keji  jyiidi   from  roaid* 
ing  thooo  ho  eoncludod   that  th«ro  ir&e  &  eor'^rocoodl  f  r%eture  of  tho 
olxth  oottIooX  Tortohrfto;   tho  ho»9it»X  roeordi  «h«ot  eho^o  thlo  ')iog- 
Booio  lu  hie  vriting.      Or,  Svusutioro  ord«ro<l  pl&intiff 'o  bedy  asd  nook 
to  ho  eiao»oe<l   Ui  a  pXaot^r  pario  q^»%   Hn4    thAt  k«^  b<;  put   to  hoS,  Tiaort 
ho  rry.wlBo*!!  throo  or  fcur  «©nib»;    th*?   o&ot  wao  r».iOvo4  »t   the   «?Rd  of 
two  aontho  a»4  o  m«t«d  hr<».oo  appliod  oupijcxtlng  the  hea4   w<$  n«ok 
fro^  tho  ohouXdoro  un-i   ufl  th  tho  chia  r«oting  in   %  oup,  lioX^lng  tho 
h«»d  IttisohiXo*     FXaliitiff  «oro  thio  ocnotar.  tXy  for  sosao  ton  months, 
inoXu4in^  hlo  oXooping  hours,   roitoirlag  It  oiiXy  «  fvm  tlr  #8,     upoc 
tho  trl«l  ho  tootlfl**!,    otilX  woaxlag  thim  hraoo,  witu   «  liOatr«l  of 
Xong  otoQillng  oni  irlth  X^Rg  hair,   Xooking  v<9ry  |>a1«. 

W#  sro  of  tho  opinion,  howoTor,   that  tho  groater  w#4ght  of 
tho  o-Tifftnco   ohowo   that  t>r.   3u  Koro  wa^s  mietaxon  in  hio  iiagnooio  of 
»  frokcturod   oorYiooX  irortobr«o,   oa4  th«t  tho  horolo  trestmont  of 
tho  pXAc^ter  oaot  <»nd   otooX  br««o  tr^o  uneaXXo^  for.     Upon  tho 
trimX  ho  wao   ei:own   th<«    cano  X^rajr  picturos  upoa  whlo/:  ho  hM  baood 
hit  originaX   diagnoelo,    said   teotifiod   ih«.t  it  o  .ovod   *no  a&ricod 
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^Atholofry;"    th»t   it  only  ■now**!   a  tlight  dlfferme*  TerticaUy 
1)»tw««ia   th«  sixth  otrrle«l  T9rt»brak«  «b<!   th«  one  aboT«  it;  h* 
tai^    tli«t   the  pathology  thown   In   th«  X«>r»y  pleturt   "is  net 
■.arkft^t   «jn<;ugh  to  t^ciur  out   th«   synptom*   th^  p&tisnt  gav9.* 
TtT,  Kiteh«ll,   testifying  on  bc»>ti»ir  ol'  plaintilT,  vas   sUovn  tht 
•MO  pioturfts  and   in   anawvr    to    th«  question  as  to  vh^tbor   th<ity 
•howoii   **»  fraoturo  oi*  aziy  vert«br««  th«r*,   or  anyUilng  liks  that,** 
answorsa,    •i'ositi^ely  no,*     tais  vitnoss  also  t«stlfi«t<!   that  it 
vas  iB«ohar>io%lly   im^^oasibl**  to   r«G«lvo  a  o>»|>r«sa«4   fraotura  of 
tha   eorvieal  T«rt«bra«  by  hTivtng  tha  ntftk^  thrown  baolnrarf}. 

It  w*»s  jlOYsloipwH   frnpi   tht  plaintiff  that  h«  hai   x«ray 
9letuf#«  taknn  by  Br.   Uub«my.     tliis  t>©«tor  was  not  put  on  tha 
stand  by  plaintiff  but  -was  «ul3po»ni%a<i  by  4«f «rj<i«rtt;   h*   t#>»tlfl«d 
that  th«^  X-ray  inlotaras  taken  by  hisi  afcout   tan  dayw  b«for«  tha 
trial   showf!  no  arlflftho*!*  of  41«#>»9«  of  smy  kind;   th»%t  there  was 
nothing  abnormal  or  anyt'ilng  signlfietint,    tha  r-irtebrae   '•sesws 
quita  norraal;"   that   if  thoro  had  b^^im  a  <soB.pr»»88»d  fracturo  It 
would  hava  shown   in  th«  danalty  of  th#  fil«  at  the  point  where 
ths  all«gad  fraetura   took  ol»ea,   p^rtioulsirly  If  it  had  hoaled. 
Othor  phyiilei^na  gav#  <»Yi(«<»r.os  t««n1ing  t©   ahow  that  a  fractjrad 
•vortftbraa  irould  b#  shown  by  an  X-ray  pietura. 

Th«  attomfy  for  th«  plaintiff  iid  not   -  laiat  upon  tha 
trial   that   there  was  in  faot  a  eoE^prejipad  fraoturs  of  tha  Torto- 
bra*  as  diaitnosod  by  Dr.   Suawwr,   but  t»ri^s«nt«d  th»«  tU«ory  that 
>y  reason  of  th«  injuJri^a  to  tha  nook  tUara  hud  boast  sarious  las* 
tjairmant   of  th»  n<»rTas,    vmA  phyrlcipins  testifying  as    ^-snifrXu  gawa 
th#ir  ot>inie>n  that   th%ra  wxts  «esi«»  eausal  oonceotion  batwsan  the 
a«oi(!l*r«t  an-^  «i«^ny  oT  th#  8:j«t>t©»s     rasentad  by  plaintiff,      <)n   tha 
Other  hand »    ^eetor  8    testifi#4   that  many  of  plaintiff's   synptoKS 
war?  oau9«d  by  tho  ireatja<»it  ho  had  r«e*»lYad,    98r>*ct«Hy  by 
w«Arlng  the  plaster  east  and  the  braea.      it  »9«S'.«'i  to  bo  the 
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oono«n»U8  of  m^Aical  opinion   that  ir  tli<t  br^o*  w«re  reiioved  &nd 
th«  plaintiff  Bubjeet«d  to   treatm«nt  •alauliited  to  rootore  tA* 
atrophladl  otusclaa  by  laasaatb®  or  othay  methods,    lher«  would  b«  a 
ratum  to  hc»ltb, 

th9T%  was   oubuiltt^d  to   tli«  jury  a  aaaa  0t  •3q^mt%  Sttdical 
taatl»ony  in   th«  Jargon  oi    the  prof aaolon,  -witii  tii«  uue  of  uiany 
technical   'Anatomical  words  very  tat^I^  it'  avar  Uf»ad  by  layi^en. 
It  au«t  have  be«i  almost  iti.p(jsslblc  Tor  th.a  Jury  to  gat  trotu  thle 
wtXt«»r  or  wordfl  any  ecnertrto  f&et  on  whio^  to  basa  a  vail  eontfld- 
«rad  opinion  ad  to  hev  badl;^  plaintiff  hbd  been  injured   iu   the 
aeclrient;  but  the  pitiful  appearanoe  of  the  plaintiff  vould  ats^d 
©ut  ae  a  concrete   apeetacle  whi«>i  waa  undftraiand&ble.      Aa  we  have 
indioated,  he  gave  an  abnoro/fti  picture  of   the  real  iujuriea  vhloh 
were  directly  oaua^d  by  the  accldet-t.     l^e   should  not  approve  a 
verdict   evidently  baaed  upon   the  aaisuraption   that  plaintiff  hud  a 
fraetured  v«'rtetrae,  when  the  greater  weii^h-i,  of  th*?  evidence  »how» 
to   the  contrary. 

We  ahuuld  not  be  understood  as  holding  that  a  nftgi.it»ent 
defendant   eannot  be  held  aceverable  in  da&ii»«.ee,    «)ven   vh&Tf   it   la 
■hovn  that  the  »c?dieal  (Uagnoala  unfl  t.reata.«nt  of  plaintiff's   in- 
jur! ee  are  lEproper,     a  peraon  eufi >rinfc  irom  an  injury  ia  only 
required   to   uee   reaecnatle  diliienee    to   «s>ploy  a  phyaiciaa  of 
erdi^^ary  akill   ajnd  ability  to  treat  hiu,    Mi4  tJhe  lav  regards   the 
iBjury  resulting   froK  the  uiatakea  of  &iif)  phyaiciian  as  a  pnxt  of 
the  direet   da&a^ea  flowing  froa  the  original  injury.     Variety  fef^g. 
Co.  V.  Landaker.   227  m,    212:   Uortiey  v.    ut.  L&ulo  k  l^orth^eagtor^ 
^y«    gp*.   1C5   Hi.    App.    547;    Outu  v.    VaUiAaf^.    331   111.    App.    143; 
6  Thesipoen  on  i-egligence.   Sec,    7211, 

The  error  in   tho  in  a  tan  t   trial  was  that   thia  phaae  of  the 
«uie  waa  wholly  dlaregarded.     Plaintiff  aubailttsd  Maaeif  to  the 
Jury  aa  suffering  frcoa  a  fractured  neck,   although  before  the 
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trial  XhMV  developed  ocQTlnoizig  reaaons  to  believe  to  the  contrary* 
Plaintiff  should  be  enooura^sed  to  submit  hinself  to  restora- 
tive  treatnent  before  the  next  trial*     %e  oannot  ooxioeive  how  it 
would  injure  hie  oaee   to  loake  eixne  attempt  to  inprove  his  personal 
appearanoe.     !Iot  to  do  this  ml|i;ht  surest  amlinsering. 

She  verdiot  wa«  the  result  of  an  omsarranted  appeal  to 
■yapathjr.     M  shall  thei*efore  reverse  the  Jvud^snt  and  reaand  the 
oause  for  another  trial. 

MmSMSD  A3CD  ESUAHPISD* 

O'Connor,  P.  J.,  dissents. 
Uatohett,  «J.,  oanours* 


It  von   •vl*«r^;^»  *««««  rtoltMT  #Ji«i^««'z#   ifyti 
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ZSMH  AmULVZ  an4  VAMalh   UCHUITZ, 

266  l.A.  601 

lUI.    JU STICK  li«SUBJa.T   OSJLIV^HKD  tHK  OI»IJilO)i  01>'   THE   CtvURT. 

D^fftri -tacit •  )iy  this  writ  oi'  «rror   «««j&   th«  rwcrsal  of  » 
|tt4^^ct   for   $6351.05,   entered  upon   thtt  Twrdlet  ol*  «  Jury  In  un 
motion  at  law  upon  pronslooory  notea  d%t«<l  i!iOir<mfe«r  26,   1929,  aa4« 
hy  thetp  to  or4«r  of  b^aror,   aeeur^d  by  a.  trust  d««d  upon  roal   os- 
tato  In  Chicago.      Julranffnt  ^as  orlf  Inally   «nit«red    if^ainst  dofp-nd- 
ants  by  conf ««sion;   on  svotlon  I'^airo  waa  giv«&  to  defemd,    th«    1a<!(|» 
fnant   to   stnn<)  as  fiAourlty;    thara  waa  a  trial  In  Oetobor,  19'X', 
but  b#liig  unabla  to  agra«   tha  Jury  was  ileoii^yrg^d.      In  DaooMibar 
thora  was  a  saonn^  trial  with  a  ▼ordiot   for  plaintiff,   »nd  /motion 
for   a  n«w  trial  was  allowevl.      The    tiiird   trial  wan   In  Oetober,   1931  , 
whan  tbe  ii»r«8ant  yard  let   and  Judijaant   for  nXaintlff  w<>r«  etiterad. 

Daf ondantB    first   eay    thare  was  no   prr>of  t^sit   tha  notas  we^ra 
dallvared   to  plaintiff.      The  notee  w»re  Introduced  In   evidozica   "oo 
behftdf  of  the  nlalritlff*  by  hla  oouuael.      Poiesostiilon  by  ona  clal&lng 
to  own  a  nota  la  orljD?i  fagly  arldanoa  tn«it  It  has  basn  d<»llTer«d  to 
hi«.      r^tltgel  V.   fclllftr.   157  Hi.    App.    ^0;  liagotlabXa  InstruBntnts 
aet,   eh,   08,    <>ao.    37.        In  daf«t>danta'  affidavit,    fllt^d  to  on«n  up 
tha  ju?^giBwt   rufid  wnich  stood   as   tha  affidavit,  of  norits,   d«f«an<^?arita 
assartad   that    Ih-By  d«?liT«r«d   tha  not^s  to  Charles  B,   Ooodican,   an 
attomay,   whs   dallvarad    th^f    to    tha  plaintiff.      This  was   an   adxisils* 
slon  of  d<^llv#ry  to  tha  plaintiff, 

Dafandants  assart    that  vh«fi   plaintiff  a^iread   to  mak«  a  loan 
daf<»i'dAnta   did  not  havi?   tltia   to    tha  raaX    f^stata  offerad   as   s^tou- 
rlty,  having  only  a  saeter's  oarti floats  whloii  hud  baan  aasignad  as 
oollaitaral   to   tha  Co£«iunlty   atata  Bank;    that  i^laintlff  was  Infomad 
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of  thin  na4  «gr««(l   to  deposit   tue  MMKt&t  •}'  tH»  i^an  with  *hla 
attorney,"   ii^hArl^^s  B.   (ioodcian,    smd  wli«n   defendants  d«liY«r4»d   the 
master's  eertifioate  to  Ooodsian   said  uoodtaan  weuld  pay  Utie  amount 
of   the  loan;    that  pursuuiit   to   titiiR   the  notes  and   trust  dsed  «ere 
•xeeuted  and  delivered   to  Qoodmftxi  ns  attc rney  for  plaintiff,   but 
thst  Gso4man  did  not  pay  any  part  cf   t-he  iiraae:/   to  d«f «ti<iajrits  nor  1>o 
the  bank  vhich  held  the  »aist«r's   eertifioate   hs   security;    that   the 
def <>ndlante  never  received  any  eonnideration    for   th«   execution  of 
the  not^e. 

Flaintiff  having  been  eall»d  by  deferidai^ts  undsr  see.    53  of 
the  Mianielpal  oourt   ^ot,    testified  to   tlie   eff eot   that  Ciiarles  B, 
(l^odt&an  had  been  his  lawyer  Id   €;on^>eation  with  tiie  pureliase  of 
pertain  property;    that  OoediiMUi  h^td   eoiiected  and  «a«  holding  ^2aCfO 
for  hiei;    thi^t   deferidani   aohults   anok^   to   plaintiff  about   a  loan   and 
plalntiif  aiire«d   to   l«md  him  |6i>00  on  a  second  mortgage,   deducting 
$600   ii8   coniixiesion;    tnat    the  parties  eiet  at  3ooda^an*s  office  for  the 
purpose  of  closing  the  matter;   plaintiff  eays  that  he  gave  Schults 
$26uG   in   cash  and  that  OoodRian  g»ve  plaintiff  his   ahee)«    for  the 
I^SOO  he  had  oolleoted  f  or   nlaintiff;    that  both   th«8«  IteiRS  w^re 
given  to  Schults,  who   then  gave  the  not^^s  to  plaintiff;    tii%l  he 
did  not  know   that   Sohults  had  only  a  maBterVs  oertificate. 

I>ef«nd'^t8*   eouneel    then   attattpted  to   iay   the  foundation 
for  iKpeae^o&ent  of  plaintiff '-  testl;^ony  by  asking  hisi   concerning 
his  testimony  at  the  prior   trials.      This  «as  obJ9ctf?d  to  by  plain- 
tiff's  counsel   and  muo     of  thf   record  is  filled  with  argument  over 
the  propriety  of  this  rather  unusual   Drooeeding.      We  do  not  oanol^er 
the  matter  of  eontrolling  importance.      The  «iu.t'9.»,   who   evidently 
had  diiTlculty  with   the  English  li»n«^.a^e,   vas  naturally  confused 
«s  to  whether  he  was   being   questioned   as   to   the  traneaetion  itself 
or  as  to   ths  questions  and   aiiswers  up  n   the  previous   trials.      Two 
witnesses  «>mployed   in   the  office  of  defendants'   counsel   sought   to 
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testify  VkM  to   ih«lr  r«ei>lleotlon  of  plwlntisT't  to»tiv.ony  kIvvb 
iip»n  th^'  fomper  trials,   but  upon   ebj«etlon   this  w&«  exolu<1»<i. 

Th«  brl«f»  4cTot«<   connKltrHV'le   ap&ec   to   th«  propriety  of 

thlft  proo*4ur«  rm^  tha  rulir.g«  of    tho  oourt,   but  as  <»«  vl<»w  it,    t!h« 
mattert  upon  w>.ioh  it  «&o  «ttiknpt«d  to   Imn'^aen  nialutli'f  wore  r«la* 
tivoljr  uniBiportai<t,      it   in  not   contrnT«rt«d  but   that  plaint  1  ff  c>^rto<| 
with  hi*  i!ion«y,    »nd  wt4»tii«r  ««   tcot   ail    or   only  a  part    from  his 
8«i*«ty  di^'pooit  box  or  «irt«t):i«r  h«  gt»v«^  it   to   tu«  dof «x  d»nt  -ichulta 
p«raonall7  or  to  ^oodifiAR,   i«  aftltsport^it ,    for  SiotiultB  p«!raitt«4 
(ioodi^aii   to   hold   It   to  b«>  distributed  i&a  providttd  In  a  «ri  tt«e 
agr<io^a«>nt  betwfi^n   tJa«a&,  2:i»r«»l&».rt«r  <S<ft«orlb«»d* 

r>«f«C(S«ast  iC»«r  ^iohults  t«'«tlfi«'d  &e  to   tu«   ox«outioA  of  tb« 
BotAft  in  OoedlKan't!  ofi'ic«  at^^   sf^ys   tbs.t  aft«r  thmyr  «c3r«  »lgn«A  he 
tttrno'j  thiwt  oT«r  to  aooilsijin,  whOi.   h«  ]a«»d  ketown  Inti^at*!/  <?ight  or 
nlB«  y«&r0;    that  docdssittB  U^  r«^>«$at<«^ly   r^nrtitent^d  hln  mo  hi*  agent 
«nd  «ttorn«y   in  baolnnoo  ^mA  In  Xltigfttloti;    thistt  sbt    mlis   tiis^e  ho 
h«4  only   the  ma«ter*«   e«rtlfloat«  to  tht  proporty  dwoerliEsed  in   th« 
trust   dieoil.      Both  h«  wad  bl»  wlfo    t^atlflod   th»t    tb«y  n«v«r  roceivod 
anything  for   thislr  Kot9«. 

Tiro  "wltntoses   tAOtifiad   xhskt  tiioy  voro  in  GoodJti^i&n^s  offieo 
at  tbo   tia$  of  thio   trtactoaotlon,   saw  t}i9  ^cfsudnr^to   nigj&ijn^     ap«r«. 
Oa«  witri««»   saye  tnat  Qoodssan  took   tii«&  juiiia  g&v«   l^«a  to  pl&intlfl', 
saying,    ^Usrs  ar«   tb«  notes  »i3i(i  put  thtm  a-way  with  your  valuable 
papors;*    that  plaintiff  aako4  Mr.   Sohults  if  he  got    ths  Gr.oney,   «ho 
replied   *Yes*"     Xhm  eth«r  witness  g»'trs   substantially   th«   sac&«  tss* 
tljffiony;    thibt  h.^  h«ar<i  p.&lntiff  saying  to   vHohults,    "V«li,   you  hairs 
get  year  aonoy   and  I  tmyre  got   tlie  notes.  ** 

The  written  agre«*j»«nt  above  r»t'9xr*tiA  to  was  between  uroodman» 
*08erlbe«*   th«»reln  as  party  of   the   i  irst  ps^rt,   hiv?   ih*  ^ef  eiidsuits, 
^eeorib4>d   ^9  oartles  of  the  seeond  pairt,    mti  4ated  December  16,   10S9 
whleh  was  nearly  three  ve«*k)»  aftftr   the  e%eeutio<^   oi'  the  notes   in 


l^mr^  alalq 

Jk»J4i«ii»«  Six.  ni*i'x<»^aim 
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't  nix 

;tTj><»X  »«la 

■' -    :»wiJ 

•  if  tm 
:ix«a 

«3X    toot    t«l 

9rtT 


question.  Aft«r  reoltlag  th«  wUclag  of  th»  $6000  loa»  it  «»•  pro* 
▼ided  that  tho  iirooocda  therefrcNftt  «BK>u»tiii«  to  #0400,  ohoiild  ¥• 
applied  by  Ooodntui  to  th*  pt&y&eat  of  o«rt«la  IndebtedBces  of  tlio 
dofottdantot  to-irlt»  ^2000  to  CoMniaity  ntato  Bank  (apparently  thlo 
vaa  to  take  up  the  aaoter**  eertlflOHte)*  aad  rarioua  smu  to 
other  parties t  that  the  first  party  should  pay»  on  behalf  of  the 
seooad  ^>artlosf  notes  ITos*  1  ftmi  2   for  the  swi  of  llCO  Ofxch^  M< 
the  first  party  should  then  retail  the  saiM  unoanoelled  and  the 
•eoond  parties  agreed  to  pay  then  on  uguat  1»  1&31«  with  Interest! 
that  the  see«nd  parties  should  deliver  to  the  first  party,  on  or 
about  February  1»  1930t  the  BAi$ter*s  certlfleate»  and  the  Master's 
deed  when  Issued*   It  was  stated  that  this  arranscmsnt  was  asdo 
for  the  reason  thab  the  second  parties  had  not  yet  aoc^ttlred  absolute 
title  to  the  preaises  *and  the  said  seoosd  parties  are  satisfied 
and  wining  thet  the  said  first  party  shall  retain  the  funds  of  tho 
said  loan  as  additional  asaursnee  that  the  title  would  be  etoienat* 
anted**   This  agreeatat  was  in  the  possession  of  Qo&Awam  and  his 
attorney*  Haintlff  was  net  a  party  to  and  ncTor  saw  it*  and  testi* 
fled  that  he  did  not  know  that  defendants  had  <»ily  a  Master *s 
eertifioate  and  did  not  know  that  Goodann  Intended  to  hold  the  aumsgr 
in  his  possession  until  defendants  grot  title*   l&ether  Qeodnan  oarrled 
out  his  agreoBsnt  with  defendants  as  to  the  disposition  of  tho 
proeeeds  of  tho  loan  on  their  btiialf  does  not  appear  except  as 
they  testified  they  neyer  got  iuay  of  the  money*  There  is  a  state* 
sent  in  their  affldarit  of  awrits  thst  aoodaan  had  swindled  certain 
persons  and  wi&s  confined  in  the  county  Jail* 

It  is  well  settled  that  the  burden  of  proTlng  failure  of 
OMisider&tiea  is  upon  the  defeinlHnt  who  seeks  to  ase^ert  suc^  a 
defense*  ;>«erloan  Sational  flank  v*  ^oolard>  342  111*  I4a« 
Considering  all  the  oireuBstaneest  we  cannot  say  tl^t  tho  o(»icluslon 
9S   the  jury  to  accept  tho  plaint  if  f*8  Tersioa  of  tho  transaction  is 


f 
Mil  la  a9f«te^tf«t»Ai   ia»J '*->:'  i.u*J>«««  t*  »tll4«* 

midi  tl*w«*«i«j  Jtn»#  O^i.  x-iv.*  f  r !.*-»*  ««te»bci9io 

•«  vm  MMlKJtr  tea  ,1«^.  »«**  ««  •J«*«^  ®^  ••» 

tm  %//lM»  Mt4  %»  mm  «tiw  i«l  £^  imp.  l  •»tt>^  «r»J^Mi  «9»it^Y«:   fefiMM 
•^  taM  tu>£itii«nillWf  4MUM  9Hii  sam*9VL  $a»^i  6JU««lt«  Xi*^^^  Hri^  mU 

YO   »    tX^-SflV   #V3t%  Ml<    Ot    -S^VIXA^  UiNMllI   «»lihl««   i«»»*«    «KI    iMt 

•ham,  aM«  :HiuiWi«OTtii  »i£t#  a.^oU  &9#a#fi  »/)«     *       •ft««««i  «»tfv  ft«»% 
^tfXs&tf«  b^atf^fto*  J«\  4«K  h«d  Q«i»n(A9  biBet)?)«  9rt<^  fjiAi  ntMt-^i  tita  «•) 

Mfl  U  •bottl  mU  cialtii  IJUBdn  xPviq,  isttt  blm  mfj  itiAi  vUlli^  tmm 
«iar»Me  »o  himmm  9liii  «0l  i«<ii  •fir:. -iires  imimiiiSiiiM  t«  a»«X  Mmi 

•Jtimmi  {MM  •#!  «•«  vavMt  bna  ti  ^t^^q  «  t«a  •*»  tlJl^ttJUXt     «X!»a^4^*« 

•  '■MtfiMilti  «  \lm  ^«K  afM«*ft«^«^  loril  «%«(  $om  bill  Mf  #*rf«  ft^it 

j^mm  mU  i»i)«^  0^  toWtoixt  OMSfto**  #«if^  «•«(  #mi  Mfi  te»  •t««itl#«M 

lUMlt«i»  —lint  ymMmC^     ••im  #«A  •#«»*«tl9Jb  JU^nif  «&!««•««««  mid  mk 

aiaite^  i^^XMOm  ftMl  ««i»»«0  »««  <i«l^t«  Ho  4iyr»bl\Xm  %i»di  mt  |mb 

lo  •t«Xl«t  SH^roit  ^  M»W»tf  «t«  <Ml#  ^»X4lM  Uw  ml  $1 

B  do$nt  ixmom  mi  mimM  mdtt  tA»2Mi«>»ii  mdit  mmt  «l  n»Xi»x/^i^hmmm 

»6»£  .xii  fiNc  iJTtltf '  '^  *Trt  ffffirAt^ti  amHiii   *m«»i** 


ffianir«»tl7  against   th«  w^i^nt  oi    inn   «yia«no«.      Dtfendsuit   i^Aehult* 
«»•  not  wit^iout   tixpf-^ri'uic^  In  vaX   «ati»t«  tranaactlonn,   and  41*  h« 
permitted  plaint  in*  to    takt^   !.he  i'Ot«»  aa4  CtooAman   to  rwtaln  th« 
aion«y»  Goortiaan  b«o«G;«  hiu   ikS>^nt   to   apply  th«  prooe<74a  of  th»  loan 
In   aoeor(!%nB«  «ith  tH«   t«r*  «   of   iJio  a^r««ti!i«nt  beiwffor^  him  ani    th« 
<|«f#r(di*nt».      'rh«   f«ket   th/'it  Gna.iritaB   fmlled,  in   tnl»   rtBOpaat  ^^ould  not 
•li'S'eot  th»  ▼all'llty  of  the  j-ot««  Id  plaintiff '•  powoeaaion.      In  Ijjj- 
I^tyrg  V.  \j\t<!;9.  104  ill.    491,    It  wsui  ia«>ld   that  *h«r«  ono  purehaset 
mortgage  not«ii  ho  i»  not  h*?id  r«»o»on«iblo  for  Uiv  oon-iuct  of  tho 
ag«i5t  of  tho  i&ortKAtior  In  Mit  diepoai ticn   of  the  aoney  rftoeived. 

As  wo  li&Te  h«»rotofor«  &.%i4t   %'ni»  oaso  h»»  b«<m  tri«d  thro* 
tl«a«»»,   wltr;  ono  4ltae;r»«Baeiit  an4   two  ver<Jlct«  for   th«  plaintiff, 
'*•  hftTO  no  r«ao«n   to   t'siiovo   %hiA.%  iti&rm  wouI4  be  any  oth«r  result 
in  %  fourth  trial.     Wjriil«  thm  qu«iiatlo£t  InvoliriNl  i»  not  frt^t  trim 
diffioalty  and  tbi©re  m&y  feava  boon,  «rr©r«  uaon   tJie   trlaJL,  w«  art 
Inolin'::-'!  to    tnlnlc  tJsat   .suoii  errors,   if  »*-iy,  ursro  lar^^ely   cauesd 
by  dofAninunts'   couniol, 

■So  •««  no   auifficiont  ressei}  justifying  &  revorsui,   tm^  tiao 
Judiptent   is  sffirsisd. 

0 'Connor  (   ^',   J.,    njn^  %atoh«tt,   J^« ,   ooneur. 
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266  LA.  6(/2^ 


mi.    JUtiTlOS  M09UH1SLY  QtELlVIKSD  7M£  OPXikXO^  Oi>'  TUfi   GOUKT, 

f'lalntiff   claltt«d   that  fur»ua»t   to  an   agrftftriftnt  with  do* 
fen«1arit   and  a  third  party,   the  lUraaberg  Cotupiuiyt   It  beeasoe  tht 
o«n*r  of  c«rtaln  involcos   for  goods  cold  by  Kraab«itrg  Co  p any  to 
tho  dofftndant,    for  whlc/i   d«f «»n  lant  pro«slB«d  to  pay  plaintiff. 
!)«f0ndant  dAniicI  nairing  Ruch  an   M,jgr#«a&«nt.      Upon   trial  of  tho 
i««u*  plaintiff  hyd  a  T^r^llet   for  14953,36.      Fro&  th«  ,1u<4g;ci«nt 
thorocn   d«f«n<1ant  appeal*. 

Th«  Kr>>ab«rg  Tool   &  lianfaeturing  Qo<  ptmy  vaa  manufacturing 
eloo^  motora  for  daftuclatit.  flaaklng  d«Xivori»«  of  about  1500  siotora 
a  day;    defan'iant  vaa  urging  that  deilveri«s  b«  Incraaaed  to  4000 
a  day.      In  April,    1930,   Jlraafeisrg   company  vaa  lndftbt«?d    to  plaintiff 
on  a  note  for  120,000,   and  oy«r  |11,000   to    the  defertdant.     th9 
Kraabftrg  ooRspany  needed  money  to  meat  ita  pay-roll   and   It  waa  *»vi- 
dant   that  It   could  not  oon  tinua  bualn^ea  without  raising  sio/iey   for 
that  purpose.     Defendant  d«?clinod   to   advance  f*ny  more  money.      Ih*>re- 
upoa»  ^llllsm  1.   Brinkerhoff,   ▼Ice-preeident  of  the  Kraaberg  oompnny, 
and  WliiliuB  A.  iiainaa,   Ita  factory  aupertrvtendent,   with  Henry  1', 
Schlff,   president  of  the  defendant   coepany,    decided   ta   approach   the 
plaintiff  with   the  view  of  obtninlng  woney   for   the  iJjrtiaberg  oospttny. 
About   April   5th   they  met  at   thp  plaintiff  bank  and   conferred  with 
Korraan  B,    Colllno,   Ita  preaident.      Although    the  t^etLony  of  >  r. 
Schlff  la  Bat  Sicily  In  accord  with  the  oth<«tr  wlineasea  a»   to  what 
took  Place  at   thle   conf^renee,   yat   the   Jury  could   properly  believe 
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«.f  .a./'f    t0»d«    1«    t»|'i<iir*  far     •*,]..,. 


that  It  was  a«sr««d  b«tvft«n  all      i'  tii«  pHrti«s   that  the  £jraRl>«rg  com- 
pany  would   Iroaa   tli£«   to   tlm«  a»$ign   to  pfcaintlff  liivoic«»  sovarlng 
cleok  motor*   «ol'3   and   d^llrared   to    th«  dorandarit;    that   the  plaintiff 
vould  Iftnd   to   thff  &ra«tierc:  cosapany  th«  aautunt   it   rac(uirod   for   its 
pay-roll   an4  raw  tnatttrlnl,    but  not  in  sxe«s»  of  tho  fi%o«  of  tha  as* 
sign«4  invoioss;    that   th«  defendant  voul4  pay  to   th«  plaintiff  th« 
faos  anount  ol    th#8«>  invoices    ift«r  d«duatln<^  2^'  for  cash  and  25^ 
to  1>«  rstain«d  by   th<»  d«f«n'1ant    to   reduce  ths  ind(»btedn«as  owing  it 
frost  ths  ivrasb#»rte  company.      It  wa«  )!vgr##d  that  no  deductions  w^-re  to 
^S  nads  by  d«f«n4ant  on  aooount  of  d«»feotiT«  «i  rrohandiss  and  that 
ths  Krasberg  sompany  would   r«pl<&e«  dsfootivft  motors  without   chargs, 
so  that   tht   Httount   to  b«  paid  by  d~(!!f eniar:!    to  plaintiff  would  not  bs 
affocted.      It  was  also  &gr««d   that  any  amount   over  and  above  that 
at«dftd  by  the  Krusberg  cok.pany   for  its  payroll   and  ]^£i.t«rials  should 
be  taken  by  plaintiff   from  the  aiseount  rso^iived  frcis  defend su»t  and 
applied  by  plaintiff  toward   the  p^yumxt  of  the  #20,Q00  note  of  thn 
Krasb^rg  eot^.pa&y  held  by  it.      It  was  the  expeet^tlon  of  all  parties 
that   this  arran{;«^ent  would   enable  plalnti/f   to   reduue   the  aesount 
of  Kri^sberg   cosipany's    ln«!ettedne8s    to   it,    and   the   defendant   would 
apply  the  amount  of   the   S5  p^r  c«nt  deduction   fro*;,    the  invoioes  to 
the  ier%8b*rg  oow^^pany'i  IndettedRees   ta  it. 

Defendant  arguf^s  that  a  letter  written  by  it  to   the  E.rasb«»rg 
eompany  on  April   9th  eont<:iined  the  oompl«t(^  it^r^^ree^ent  ef   the  parties 
and   that  no^hers  therein   i«   there  a  pro i lee  by   d«f«^dant   to  pay   the 
plttintirf  anything.      This  letter  i»  merely  a  at«te»fl»r.t   froaa  defend- 
ant  to   the  Krasberg  eotrpany  showlni^  the  amount  of  the  indebtedness 
of  this  oou'pany  to   the  defendant   and   stating   ti^.at   after  making   the 
deductions  of  2%  for   cash   and   85'f  "to   apply   aigalnst   the  noneys   due 
us,"   the  defendant   "win    then  ieisue   eheo*^   ifir  the  b<%lfa5ee  to   the 
Security  Trust   &  Savings  Bank"   (trie  plaintiff);    there  »as   also 
ref«rmiee  to    the  understanding  as   to  defective  motors.     Plaintiff 


Siiii*vM  ••olotr«}>  rti^nlAAr  ^  cq|l«*«  Mii;   ol   9^.*  aonl  hluav  x<i»f 

-M  •/!»  'to  VMv'H   ttilj   to  iMi«»K«   .^i    »oa  iu^'  «A^  lktt«    X£0t*fttf 

Mt  kmt  <lMi9  tot  >«  '^nti^tfl^^f"  Y»;^>    '9«9l(»rai  4»%*<t#  >•  itutrnm  99*1 

#«/<;   hoe   MJikaiiitet^a  •vltevl*^  lo  >^i»»o<Mfi  ad  ^;s«t-n»'t9h  ^cf  9h4m:$4 

,mTgtaA9   SU9iiiim  mi9i(m  »vti»«l»&  •A«i:cr»T  Mwow  xa««»««  8'Tft<^«<<tX.  (MH 

»a  ien  biuow  Tt|tfrfi>lnr  •!   sa»k(i»1wb  xd  6lA»q  9<f  0/  tm/oam  tiS  $mtit  tf 

hlJfil9  9lMlfSum  hm  XX«rc^4  »#i  rol  xmn^os  i^f«l9*xX  9s(i  x^  k^H^m 
hmm  $aiiba»t9b  «o«t  h9ri9t$9-i  tmnneM  mdi  «ett   VtliaiBlq  Xff  Miblki^W^ 

«di   'to  ttQtt  (^./U.^f:^   «»d^  Id  imsst^r.  ti^.s  bxav^jf  TlliaJMl^  x^  b*lXt«0 

l(Ui»«Hi   OJli    9suf:">-^  >'3i^Xr   •X4«fl»   ^Xiiov   iflR«f»||«itt«  oJUti   l^illl 

01  atoioTi-il   »ti.:  .iol^9idetAt>   iiivtt   r«q  0£   •!<«    to  #iu/«4Mi  (Nit  tX*<l* 

s^sn^actJl  •!(/  <»^  $1  ttf  cmi^Xtv  199^  niil*g; 

••i#%n<|  ^tiJ  »9  Jnmm^tiXiiH  «^»i<(«oo  ^r^  ^atti«iat>{»  41^  Xiv«A  M  tlBgMI^ 
•4t   viiv   A^    r.iArn^ltb  xd  tai^otq  s  «4   aX»i«4#  9t%Av9a  tmtit  ktlm 

.hi^-x^b    tj-t!  sl«  »   xL9t9m  •!  «*iteX  ■Xifl      .illXrflxa*  Ttll#lsXt 

«a•t1^•i^•^Al  txil  *t«  ^tvoM»  cellar  jtalwe^in  v^irtg-^oA  n-vstfMtil  •iU  9i  IHi 

•«!»  .tv->.iof5  ^ni>   i^nl-^r  r.i^^y  *>««»  <*»•♦  tot  3MI  t«  tnoX^ouftO 


to  not  eulnc  upoD  th.i»  Xutter  but  it  is  tvldftno*  t«ridlja«^  to  oonfisra: 
plalutitT**  veroion  of  tba  orftl   it^reesi«nt  oi'  Ihe  parti«ii. 

PlAlntlff's  el«ii^.  io  not  baJitd  apoa  ttny  guacacty  ^y  tho  d«* 
fendaorit  of  th«  Kraetorg  aeeoiwt;  ito  olalw  la  l»ao«d  upoc  tht  Agroo* 
nont  or  ih«  4«f»t<<l»i3t.   an^  th9  consider  action  for  this  was  the  a&(ltr» 
tais^icg  of  the  ipl»intilT  to  Advsu^ot  monayo  to  tho  i^rual^erg  ootb|i»nx 
•o   th»t  d«fe«<l(tnt  Tould  r«e«iY«  tho  elooJift  it  waetfftd  and  tut  tla.«   owsio 
time  reduoo  th«  in4et»t«dic»oft  of  t'lit   ocuKpiuiy  to  it.      It  w&o  on  or* 
rajRj;«p.«t2t  for   tbo  benefit  of  oil   thrto  pKurtiea.     l>«f«nd»nt'o  ogrot- 
sont  wae  sispXy  »d  a{^ro«r:^«»fit   to  p»y   tor  thm  alocko  puroUiiO^id  try  it. 

lUe  «t»tttte  of  frauds  io  not  iGVi^lYoA,    for  the  d«f«»;lAnt*o 
froB^Uo  irao  to  p«>y  ito  ova  ol9ligatio&.     for  MorGliandioo  d^iivored  to 
It.     Da.ro  ^  V.  Bat  at.  9S  iil.  4©^.     Bof'^nd  «*&*♦»  poiat  of  nov&tiofi  lo 
vitiioat  SH«rit.     Ikero  ir%«  ao  iftgjre«i>^..e'Rt  o^ntoi&itli^ting  tho  r«l«&so  of 
ih*  K.r&obor4[£  oom|>ttny  froj£  amy  of  ito  o^ietlng  indobtedtiooe  to  tbo 
l»laiAtiff. 

r^ofociisust  oayid   thm%  it    i«   '*8tit.X#4   to   eot  off  »C!»iQ»t  th« 
liXftietiff  tho  in<?tttod»ea»  of  that  Iras»b^rg  oo^^-.|^a>t^y  to  it  on  t£i« 
tbftory  that  tifeo  uMiei^jgnoo  of  im  aeoount  @t«bK4»  i&  Cio  b(Rtt<@r  pooitiea 
tluuei  tfeo  ooeig-Kor,  lusi  tis-^t    ?li«  Kr a.»"b«rg  ocaip-fOiy  wan  at  all   tl*--/© 
indoMoA  to  th«  dofarivltt^t  for  s»or«  n  ^fi»y   tht^a  'th<9  plaintiff  oXsim«4 
fren  tho  ^«f«»^ant.      £f  tho  <!otetor  i^  a  oi.ooo  in   aetioa  promiaeo  tho 
asiti^oe  to  pay   Ui.@  dolrt   lo  hii&,  lio  eabnot  afterwttrd  avolX  hirroexf 
0f  olaiaio  of  oot-oiT  h<»  &»y  huxv  «i^alnat  t^«;  &oei^^or,   ao  auoh  a. 
proKiao  fla&oui2t9  to  a  «raiY«r  of  any  rig&t  of  a«t->off  h9  Kay  h&T« 
agaicat  tlie  aeel«£t:<or.      Thia  i«  th»   mXt  ao   tttatod  ii^   M  Cyc,   750. 
lo  feowrv  V.    loAd^  X2  i^aat.   aiJl,  it  waa  iieXd   th-at  the  rit^fat  of  ti*« 
dofoisda&t  to   a«t  off  any  d«i&a»ii  h^  &a4  ^j^SkiBot   the  aaeignor  otf  a 
not*  v&a  ctfectu^Xy  prooiudod  by  <i€l'<m4ant*a  «Ci^»,(^^t;s9nt  to  pay  t^o 
pXaictiff.      To   thft   aasio   effect  are  £ll,ifttt  v.    Cail,^ .   i  Fonrcao  A 
Watta»    24  (?».);   uutcJaooK  y,   X^aa^iela.   49  &.  t,   60&;   i-^atlonaX  I^aidt  o,y 


ot  fe»i»vii«A  •«*iui«ilv»ej»  i«J     «oX<«»i'rfo  awd  9*1  x«Hi  «4   •av  Mi***! 

«(i»  >t«  tfl  A^  i|A«t«(Ott  JTM^I'Mi'*^  •'^^  ^^  **f  'nM«i«iBt 

m*>4ki    Li»  <#«  iMi«  t«M#**»  M'^^^tstM.  9(ii    iAAS  M^    .«««V4l«*ii  «dt  aMl# 

WMaI*  ttiJriiijiiQ  »iij  S«iii»  t*«-«  •'f**  ^•'t  ^iMii!»ff«'if»l^  9Mi   9t  b«#<i«%«| 

*ji4  «#«i»tiY4  m9i$9*  fti  ••♦a*  «  ai  %9*49h  i^sti  Jiha^Xmh  9Ai  mmtt 

i   3&UM  9»  ,ti».i3|l»*«  «^'  »9iitM;^  ^tteM  x/9m  *K  Tl9«#««  1m  ««l«ia  IS 
•«iif  ftM  9t*  Ti9^i99  I9  iJiAiv  X<i*    '*  1ttVi«W  •   9^   •4r«ii««i  •«i«9^ 

»    %•  V«nsi«Ml    •Dk)    IjiSiAlH^   bmli   9A  iUMMWi   X<M    It*   i99    9i    ^OfttiastM 

•41  ^q  9i  imm'sm^m  • '  ta»Jh4a%lk»%  x<  »iNM4i»«:i«  %lUMi99Xt0  9sm  •!•• 
uik  •ftriii^'S  X    mma.  *  ff^f-^^  •i^  $m*\'it>  9tmm  mMi  9I     AiUaiUi^ 
(««»  .1  .«  f»  .ftt»lJ»rtl^  *T  9mmmm4a^  l(.««)  M  ,U^aW 


16  ka,s».    397;    Thot..^)aon  y.   fja^ry.   27  ti.  H.   aw. 

CoBplaint   Is  !»ad«  as  to  rullngtt  of  thi»  trioil   oourt  upon  t)ic 
•videnett.  but  nothing  of  iiufflcl»nt   Icipnrtance  to  require  »  r#Yerwil 
it  prfsectcd, 

Xht  C}U«>8tioo«  oJ*  f-.i-et    Involvtist.;   th«   terri;B  oJ"   tli«*  a4j:r««Hient 
were  0rop#rly  pr««»nt«<!   to   th*?  jury,     Th©   trial   court  woulfl  not  hA»t 
be«n  ju»tifl«A  I*-   directing  a  verdiot  In  favor  of  def^indant. 

Co»^i&int  Is  madl«  of  th^  In^^truetloiis  giren  to   th«  jury. 
The8«  ««r«  oral  smd  the  record  f tills  to   «hov  tUint  any  specifie  ob* 
^•etiont  wore  made  upon  th<«  concXuniof*  oi'   th«  charifo  6nd  b«foro 
tho  jury  retired,   a»  require.!  by  rwl«  8  of  the  Mujwloipai  court, 

the  argaE<?t)i  l»  mafSe   that   th«  eourt  »rr<meouely  fall #4  to 
give  oftrtftiA  writtoK   Luctruotlonii  at   the-   r«qu^»t  of  (!®f (f?nd.'UJt 'e 
oeunofll.     Section  37  of  the  Muelcipal  Court  act,   chapter  37,  pro^ 
Yldee  that  in  trial  by  Jury  in  the  Munic;ip«il   court  the  charge  ssay 
*ln  the  (^ieeretioc  of  the  court  be  giY»n  orsstlly  or  in  writing,* 
Morton  Y.  Fueey.   J?37  111.   25;   fa.e»tl«r,Y.   ^are  »ilk  L'oei^^ry  l<;ill^. 
242  111,   App,   l?a.    The  oral   iRstruetions  glYOn  were  eutoetantially 
correct.      3fh«y  were  ©no  oontinuoue  and  eonn<*ct©<!  iJharg*?,    mii  the 
Jury  wai  properly  Inetructed  with  r'^garl  to   the  r«?>*il   questlouR  at 
leeue.     It  ie  not  e&p^uted   that  oral  inetruetions  be  vuolly  free 
from  critioiflB  in  every  partidilar.     S«mg>n  y>  l<orth  AiB«rl^ftjM3  UhjIhOQ. 
263  111.    304, 

i*he  amoiint  of  th<s  verdict  i»  oritioieed,  but   in  what  par- 
ttculars  it  ia  erroneous  i«  not  m&de  clear.     We  hAY«  already  seen 
that  the  ad;Justs.«>nts  for  defective  notors  wer«?  to  be  jrade  by  re» 
plaicei^ents  by  the  Kr^ieberg  coKipany  wit  out   charge,      Uuoh  itCHzis 
therefore  have  no   place  In   the  account.     Without  rrteritig  into  a 
dletalle<{   etat«&e&t  of  th^t  account,  wc  axe  of  the  opinion   that  the 
a»ount   of  the  verriict  was  justified  by   thr   evtdence. 


»W' 


;V9e  ,mmtM  H 

:jt»t  .j^'Y.tkvtt'V  9i$«  1»am  4Jn»  rcinr  »»M9 


•lot  fjlTMtttO  MU    t«  sWttMit^nii'j    tfXU    vteqtt  mt»M  Wt»9  mokoiSw^X 

.tia<i,.Hiiw>>f  miff  WIS. ffiNtHig  I*    ■       ?«^    T^nn    t  nuiiMl 

YXXWIiWittfAi*  •«•»  ii»TXA  •flR»it»«ncl^al:    le^p  «<tl    .Xt^   ,a%A   .XXX  SMT 

••^  t<X«ii4r  ft^  «a<:»X^«jn;«»iii  X«»«   '  wr«i«  «1  #X      .<taMMil 

ItftfT  IMiifT^^  ^tmt0k  III  MWli'lH     ,^B£MitmMQ  x^*^  nx  miX^^X^Xk*  mmII 

a«*«  ti'*''^^  *^»'^-  :^*X»  fitJuMi  /on  ti  ttfc  :    armlvrntt 

»^t  xdT  •fe«ili  *t4  09   ^'.fi^  m%oi0a  *1rit••')f>^  fct   « ^ (!«.«< »Kt bin  •Jtftw.i«lC# 

**   aJrtl  li'i;  ■  -    'i        ./uiroo**  ♦a*  «t  •gj^Xt  •«  •ir»if  •telfn'md 

.i9Bi«thiir»   *>dS  tcf  IktXtKsift  Mnr  fftifc  r»v  vifX  ^o  fniiro«B 


Against   Ui»  JbittotrJric  Clock  Uorporation  itistttad  of   th«  KX«otrie 
CXoox  Corporation  of  AMArica,   rl  i^orporatloo.      Xhe  «i«f«»daRt  was 
origiciaiy  »ao4  by  the  i^rlor  nmam,   but   tiie   plw^adl^gs  wero  Xuitor 
aaoodod  b«foro  tho  tirluX  to  ^^.ive   th«  eorroet  uiu&o  oJ"  tho  defesudAnt. 
S^o  Qlork  o!    tii«  Municipal   court  in  writing;  ticxo  record  ta»d«  »  nlo- 
tak«  in    ctatln^'.  th«  nmrnv:  of  the  dor<<!'ja<li&iU ,  but   this  ««■  oubfloquoiiiljr 
«orr«ot«d  by  an  ord«r  «rit«r»d  of  record.      Xhe  lowisr  court  ia«k»  ijower 
to  oorroot  auou  oX«tric«kx   Arrorii.      Illli^oia  nfnrlood  lutatut««,  10  31, 

fKl£MX*   ^&^'  -ti^*   App.    ii6(». 

i»o   r«vey6ibl«  oriror  apy«Ar»  up^uo  the  record,    nad  &&  the 
•Tldiuae*  jttstll'los  th%  v«rdiat  Uie  Jud|;',i«<$s<it  im  affirmed. 

0*Cof.nor,   t*.   J.,   stiRd  MAi,«ii«i!i,»   J.,   «cnacur<, 


^jtw  toiih  lull's 


S8775 


In  Ko   Pot    tt   of   VARGARF.T   F,    BROCKS, 
D««««*«d,    JOHii  M.   BaKKKR   ftnd  JLSKA  ItASAL, 


HD^flK   HAI.IIT0£,   Executor   of   th«  >:»tat« 
•f  litarg*rttt  B.  Brooks,   D«6«aaed, 
Appellee. 


AFPKAJU  ifRCii  cm^Ul 
COURT  OF  COOK 


26G  I.A.  602"^ 

IR.    JUGTICS  Mc8tT?RlT  PILirfJftKD  THK  OPIHIOU  OJ?  THE   COURT. 

^«  tta«tti»n  pr«a«nted  by   tiila  &  pattl  irtvolTct  tha  probate 
of   th«  vlll  of  MArf!;iiLr#t  B.  Brooks.      i^hxM^ry  16,   1^31,    tlt«  vJLXl  «mi 
ftdml  ttftd  tc'   probftt«  funA  X<»tt«r»  t«at«i»«i)txry  ««r«  iasusd.      John  ibi« 
BanJcer  «nd  JLcntt  &asHl,    said   to  b«  iaolra  int  Itik'w  of  iv-argarcrt  B.   Brooks, 
app«alff!d   to  the  Circuit  eourt ,   ^ifid  tafter  heiuring  thii  order  of  th« 
Probate  court  was  affijmod.     the  ttontestajrits  have  appealed  to   tills 
oottrt. 

The  attaok  upon  the  Frobatt?   court   order  la   based  upon  the 
assertion   that  the  exeeutlon   of   the  will  vas  procured  )»y  fr»ud,    oovio 
pulsion  ar.a  other  liaviroper  eonduet.     The  t«ati»>ony  of  iimity  k.   Ashton, 
an  attoxTiey  «ho  drew  the  will  for  Mrs,  Brooks,   indicated   that  about  a 
year  before  the  will  waa  siade  she  suffered  fron  a  atroke  of  paraly« 
sia  and  had  been  in   eone  inatltutien,   «utd   that  at   the  time  ahe   exe- 
euted  the  win   ahe  eould  not   talk  fluently.     The  attesting  wltneeses 
testified   that   in  her  prosenee  i<r.   Ashton   told  theii  that  ahe  was 
making  a  will;    that  she  was  asked  whether   ahe  waiited   then,  to  eign 
as  vitneaeee  and  she  replied  *ires**;    that  they  believed  i^rs.   Brooks 
to  be  of  sound  and  disposing  mind  and  met^^ry  at   the   tij»e  ahe   ttigned 
the  will. 

On  behalf  oi    the   contf^stants   it  was  offered    to   prove  by 
other  wltneaaes  that  lirs.  Brooks  in  1919   suffered   fr cm>  a  stroke  of 
paralysla,    that  her   apeech  waa  aff«ct#d  aiid   azie  was  not  able   to 
write  her  nasie:    that  sh«»  ha^  be«»n  adjuiijed  an  innane  person  by  the 


•nte 


J.Od  .A.I  0  82 


.uaAfl- 


•  TltjiC 


(3  .M  iiHOft  ,&M«#»«a 


.<^:,-x  MQ^ '■:■■■'' 


■i'SU^Vfi'T' 


•lU  !•  tabid  «itl  ||«il««6i^i  \s>. 


«  fy^^M  tmHi   t^tM^Xhal   .tiiootil  .ai.^)  to  >  lC»anoJ(>«  Ml 

-<.X«14K[  ^t>  •Aotitt  •  iBC'tt  6»T*rtua  9>A»  a^Jbtm  a«<r  IXJrr  *d^  tnelstf  iMt 
-•«•  tAi  tai^  cttl   iA  Jt«ili   t>eu^   ,fioUwiXi«ait  »«»•  aX  oM^tf  luui  hflui  tXt 

Miw  ona  ^MiU   .u*i.U   iblo^   a«Jii«#v   .1^  (»ou«»<»Y«i  1*6  at   J^xiii   fM»Xlit(i»t 

njjiia   o^  X'"-'.:)    littMiw  t^A   Yftitiox'.'t  £>«xa«  ft«v  «»xlii  ^«iU    ;XXiw  m  j|aii«« 

•iooiJi   .iii     h»V'%Xif>.i  Y»it}  ^aiM    ;"««vr''   iMiXX(^»i;  «rt«   bnm  t»««ia^iv  •« 

JMliXlii*    •»!«    >^Ali    MiJ     Ji;    i(1«.-«»«   IMM    haiA  ]|M*X«<MV«lt>    fclW    JbOVOt    1«   •<(    •! 

.XXXv  Md 

to  •^-«i«  A  not't  l»«nftttu«   HX'HX  aX  virfti  >4J't  «<*«ia«aiX«  y*cUo 

♦*   i>XJ«i  *o«  «*•  «rt»  b<3«  b»iaftTt4»  •««  <t«»*9«  iwi   »«At    ««lKY^'<t«4 

•£U  x'i  aMi»4  •mA0aX  oa  te^Mfth*  a»»rf  bmA  site  #«ri*   :•«»«  «»iri  •il%9 


County  oourt  of  £an«  oounty  ant!   eoziflAcd   to   th«  koroyTlXle  ;^anlt&- 
riu»:    th«t  a  eentervator  of  h«r  astat*  «*■   appointed  «ho  hA4  Jurit* 
dietien  of  tho  «ff»lr«  of  tha  taatatrlx  until   a  y«ojr  after  tho  data 
•r  tha  purported  vilX;    that   «h«  vas  taken  t'rw..   tha   aanitarlua  about 
four  »ontha  prior   to  the  axacutlon  of  tha  wlXl  by  a  writ  of  habeaa 
eorpm  ovar  tha  proteat  of  tha  •upariritandaut;    that   th»  rapraaanta* 
tlooa  mada  in  tha  patiticn  praaantad  wlta  tha  vlll   tu   tha  effaot 
that   thara  war*  no  hairs  oi    tha  said   testatrix  and  no  property  laft 
Vy  her,  yf9T9  faXaa  and  frai^dulant.      Objaetiona   to   this  liua  of  tea- 
tinony  ware  suiatainad. 

Wa  are   of  tha  opinion   that  tha   question  pr«aented  h^s  baan 
dafinltaly  detercr>inad  by   our  Supre^&e  oourt   against   tha  position  of 
tha  contest  (Mats.     In  Shepherd  y.    t&kym.   .^33  III.   ^^^^,   it  was  held 
suffioiant  to   adrait   th«  will   to   prclv>it«,    ti.»t   the  writing  was   nignad 
)»y  tha  testator  an<1   attested   io  his  presanea  by  two   eredibla  wit- 
Boosoa  who  on   their  oaths  testified  that  thay  ware  present  and  saw 
tha   teatator   si^n,   an  I  that   thay  believed  hlis   to  be  at   suoh  tine  of 
sound  Bind  an>i  n«»iory;    that  tha  oontestarxts  of  a  "vin   on  an  appeaO, 
to   tha  Cirouit  oourt  are  oonfined   to   the  t«sti»iony  o^'  tha  subaorib- 
ing  witneseas   a.i.i   to   tha   oross-exacalnatiou  of  th(?  ^itn^'^sses  of.ertd 
by  tha  proponents.      It  vas  ag5*in   ae  held   in  Hoberts^n  v.  Yagey.   327 
111.    346. 

Saotion  2,   chapter  11^,  Wills,  dateK..ino8   the  prooaedings 
sufficient  to  adi&it  a  will    to  raeord«  with  the  proviso   *that  no 
1»roef  of  fraud,   forgery,   compulsion  or  other  li.^proper  conduct  be 
tJd\ibited  ndaioh,   in    the  opinion  of   said   County  court,    shall   be 
daeiKied  sufficient   to   invaJiiat*-  or  destroy  the   satie.*     The  proof 
Offered  by   contestants  tvided   to   show   tha  will  was   a  forgery,    or 
axaoutad  because  of  undua   inilu«»oe  or    the  lack  of  i&antal   capacity 
of  teatatrix  to  c;.aka  a  will. 

In  Oliver  v.   Oliver^    313  111.    612,    it  was  held  that   tha 


-•-a*  lo  "ail  Hi/:  -..i^»«trf-'      .'"^i' 


•  ;fiii-x»q[ui  9^i   '£o  fiKiXts  •di  fro  aj^f^a 

iU    it  tttea  anell 
-■%«»»  »i»ti.|  tAdi 


•ft    ^^1^**     oat  991 

to  tXtt^at  «  0«^^ 


to  ii«int<f«  mis   r*l  .Hsi/tur  hmi iiiXiSam 


ariJ   *4i;t^  f  tod  3AW  4i    »iiX6 


frmxA  permitted   to  b«  prov«n   to  InTalldat*  a  will   is  riOt  iutntsdsd 
to   CK^brAOA  th«  tiiiatari«nt<iry  eapnclt^   oT  thei  tettttxtor,   but   UiixX.   th« 
fraud  nuet  be  «uch  conduct  &•  h  trick  or  device  by  which  a  pereon 
in  induced  ^c   »lcn  a  paper  ae  ^otK^talui^  eloe,  or,   the  alteration  of 
the  will  aft(>r  it   is  altpm^  or   tno  auV'Stitutlon  of  Another  paper 
for  part  of  the  vill  after  it  hue  te«r   signed,    m^d  ii^sittere  of  like 
character:    that   the  Circuit   court  »h©ulf»  not   witcirtaiii  any  eYldexice 
OS   the  queetlon  of  whether  or  not   the  i«ill   is  r  forgery  or  exeoutedi 
beeauee  of  undue  Influence  or  of   thof  m^^ntal   oapaoity  ■  f  the  teeta* 
tor   to  K&k«  ft  vlll,      3tuke  v.   ulaaer.    ??3  111,    316. 

Theert   eaoen  It^ad   tr.   the  ccnclUBiori   that   the   only  K«thod 
of  eont<»atlng  a  vill  under   the  oircur.«tances  preeented  le   stated 
in  sect  ion  7  rf  the  Statuto  of  wiiia,   ©h.    14a,   (Cauill)   -  that  le, 
by  filing  a  bill   in   chHricery.      Shepherd  v»  Yokua.   wuara. 

Ho»ever  #eairuble  it  s-.l^ut  be  to  h»vij  the  validity  of  » 
will   dett^rmined   in  one  proee^diiig.  yet   the  law  of   Uiis  State  le 
otherwise. 

The  judjR«r.ent  of  the  Clrsult  court  aiiiraaiii^  the  order  of 
t?.e  Frobat«f  oourt  was  prop<?r   »»d  it  is  affiriaod, 

Al^lHitKT).. 

O'Connor,  f.    v.,    isnd  J^atchett,   J,,   concur. 


5-  ■ 
•iSi  J*' 


7    •OA'XtfMi    Ot 


.itfoij-'f..    .  .      ,  ii^Jni^  '.  ' 


.  T^rtt^g'o 


3S78A 

)  I  PW  call AGO. 

laS   JOHII   HAKiCOCK  MUTUAL  him 
I&dUKA^CX   COifePAKY,    «i  CorporAtlOQ, 

26  6  I.A,  60 

MA.    J\J'^tlQ&  ilaSUESLY  ]>taiVSA39  fKK  OPI^XOI)  07  Tim  OOUBT. 

l^lAlntilTf  brought  «uit   to  T«9i%-v9X  iiti  «2i  lR»uran««  poiiej 
ls8ii*4  by  dttftmdar.t,    %nd  upon  trial  by  th«  court  had  4u4i.jaa«nt  for 
#t64,    from  «.'il^  Aeftin'^iuaX   Mppeale.      D«f«n<tant  hm4   already  fi»lil 
ih*  «mount  firovl^nd  for   ic   the  poXi^^f  ta  an  aunt  or   th«  tn»ur«<l. 
?ladntiff  oXalma  that  »•  «irk»  ts  tht  b«rieflciary  Ba&«d  In  thm  p»li«y 
th«  ao&ify  should  h«Y«  bt«n  paid  to  h«r. 

Ib  th«  polisy,  (!at«4  i^(»^ru&ry  a7»   If^39«  pl«i,i»tirr  vaui  mnm»4 

•»  th»  b«ii«fi clary.     £^f9n4ar«t  aays   that  thie  be£:«l'ielary  vat 

«bang»<l   to  Ida  S^lcbalali,   mi  aunt  «t'  tha  iB«ur»4,   undjar  a  ^roYialafi 

io   th«  pell  ay  as  I'ellswc: 

"Qiangs  of  Bftnaf iclary.      With  tha  eonawst  oi'   th«  Gem^imy, 
tha  Ineura^l,    ir  of   lavful   e^e,  may   fr©m  tisi®  to   tiui.©  chwig*  tha 
banafici%ry  by  r«qu$«t   to   t&a  Haai«  Cffieft  upon   th«   Uo(>vp«»ny'a  pra- 
aorlbad   fem  aeoo«:pQnl«<l  by  tblo  policy,   9\ion   ehatsga  to  taka  aff««t 
only  upon   efi.1or»a{««nt  n^rw-'in  Ity  th»  Co«p'aji^«" 

Sn4oraa4  on   tha  polioy  by  tho  Sa«rat«axy  Juna  21,  1929.   Ic  tha 

faliavla^: 

*A11   prior  daoignatiena  havisg  baan  rav^ked,   Ida  Michalak, 
aunt,  haa  >)aan  <!laffiffnat«»d   hb  bertef lelary,    aubjeet   to   th«   rlgtit   of 
tha  iriRurssd   to  aaka  further  d«ol^;n3ttion«  aia  provided   in   tha  Folicy, 
it  b«>ing  a(fr»9d  that  no   auoh  d^oignoition   nhall    tidcA  eff«et  uatil 
BRdoroad  baroon  by   th«  Fre«ident  or   '-fecristaxy, 

Caiarlaa  A.   Dlm&ri, 
Seeretary. 
Boston,   June  n,  19^," 

Upon  tha  trial  plaintiff  intro^uead  tha  i^oliey,  axeapt   tha 
an<)oraftm«nt.      fha  eourt  pariKiittad  it   in  »irid«mea  with  this  axaaption, 
dafanilant  objasting  en   tha  £r;und   that  tli<»«  ondora«s^iimt    ^^aa  part  af 
tha  policy,      tha  trial   eourt   ^ould  hava  adc^ttad  tha   antlra 
doAusant,   iuoluding  the  4»idoro«B«&%  whiah  vaa  aada  by  tha  daf«>ridatt 
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aniS  t«oanc  a  ]»(ort  of  th«  oofttraat  of  lB(mr«no«. 

Plaintiff**  poifit   ••Qffie   te  b*  Uiat  d«r<«aiaabt   dldl  cot  ahov 
that   tbff  ah«uig<^  of  b«n«fi clary  vaa  la  purauwKoa  to  a  rasu**t  of 
the  icaurad  mado  upon   "the  iiompany*»  praaarlb«d  forn.  **     This  con- 
dition vsLB  fcr  th«  protcetloii  of   ili«  aoi^i^finy  and  If  It  ehoaa  to 
vaiva  »  r«<ju«Bt  In  writing  it  «&alil  »o   <io«      In  Jfraund  v.   jfrtujti|d. 
SX3  III,  1^,   cited  ^y  plairitiff*    tk«r«  w^a  no   aiidoraan^ent  on  tha 
policy*      It  «A»  held  u«.fi.t  •▼«»  «her6  a  r«<iu«*t  in  writini^  had  l>9«n 
made  for   a  chnniia  in  banaflciaxy,    the  aasaifi^  did  not   taJce  affatt 
until   «ndoraed  on   tha  poiioy.      tUfkt  la  manlfaatly  not   thla  oaaa. 
Hare  tha  i*ndore4!£i«nt  w«t»  i&ada. 

':£yrwa  if  iharv  Might  h^  »om«  quest  Ion   tMi  to   the  validity  of 

this  an^Qraas&ant^  undar  furt£i«r   ^rovlaiona   of  tha  polloy   (eailad  a 

*'faoillty  of  payf^a&t**   i^roviaion)    it  iii  clatur  th&t  plalntllf  la  not 

«ntitl<%d  to  r«eov«r,  aa  felXo^o: 

"tti^  Cui&pMty  siAy  &4uc«   suay  ^n^^i^i^ut,  or  j^rttfU  auay  non- 
farfeltura  b«5«fit  provldad  h«r«in   ei^h^r   to   tha  fc«n»fisiary  atova 
fiaaed,    li'  lining,   or   to   auoh  othar  living,;  h^naficiary  aa  aay  ha 
duly  and   finally  dftal^Rati^i ,    sjnd  r©c:ogni»#d  by  iwdoraafitent  h«r<?on, 
or  to   tha  lixoeutor   or  Admlniatr&tor  of  aHld   XnRurad  or  to   lusy 
ralativa  by  blood  or  oon^'^otion  by  iieu».rriaii«,   or  to   sjay  p«r*cn  ap- 
paartng   to   tha  Coe-p^ui^F    to  b«  ei4uitiai»ly   antitlM   Ui^rato  by  raasoa 
of  having  Ineurrad   axo^naa  in   arty  way  on  h«>fmlf  of  ihe   Insured 
for  burial  or  for  any  oth«r  piirpoaa:   <»n4   t^Ua  reoalot  of  any  aueh 
piigraa  ahall  ba  eonoluaiva  aYilane«   that  paysi««nt  haa  befin  s»d«  to 
tha  paraoB  or  p^raibe  antitiad  tn^r«t»   nnd   that   ^all    claima  undar 
thi*  policy  hava  baan  fully  aatlafi«d«  "^*'* 

Ida  ^Idhalak,    t    arhoi^i   tha  prooaada  of  tha  poliey  «aa  paid, 
vma  an  a^nt  of  tha  Insurad;  hanea  she  v^uXd   eoiaa  tundar  tha  provl* 
aioB  $U9X  fittotad  pr' Yidlni^  for  paytaant   *to   any  ralatlva  by  blood  or 
eonjnaation  by  Bfurrlatfa,* 

Sha  iilao   r»%ld  tha  funeral   axpanaea  of  the  insurad,   and  thus 
baeaaa  entitled  to  payment  undar  that  part  of   the  proTlelon  ftbeva 
quatad  with  refcranoe  to  any  paraon  having  Inourrad   aueh  exp^tnaea 
on  beiialf  of  the  insured.      In  Blahpp  y.   Prudential  Ina.    Cp«.   317 
111.   App,   11^,  «h«r4»  auch  a  eli&uae  «aa  given  thorou^^  consideration. 
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It  iras  held    that  It  was  not  afTJilntitpublie  poliey  taind   stuiul<l  !»• 
liberally  eonstniM,    to   th«  «ni   that   th«  lasurano*  oooipany  nig2it  b« 
1»rota«t(»d  in  nakixig  a  proMpt  pagratafit  wltiiaut   tHa  axpMaa  of  a4nlni» 
tratlon  preoaedlnga.      In  MaPantelo  v.   yoatara  fk  ^outihtrn  JLlfa  ias,, 
jg£, ,   332  111.   403,    th«  court   iiust>ilfi«4   Hueh  a  oliuaa,    •aylng  tkat 
vhara   th«  oo&:pan7  has  axarolnad   Uta  option   proYidod  for  in  tho  elattta 
vith  r«l>r«cico  to  paynant,    *aueb  oxorciaa  wUI  ba  a  ceaipleta  dofimoa 
ondox  tha  tarmo  of  tha  polity. **     Xo  tha  sama   »rf«at   ara  Yfa,o«aa  ▼. 
Jl?y.tf.firiU«a-   ^«^ffi  P^«t   I4i:i  Pa.    St.    5»4;   Bradlgy  v.   Pmdantial   Xcw.Cy^, 
la?  Maaa.   286}   FruAoyitHq    Xfto.    U>..    v.   aoyaiy.   2m  Fao.    734;   l^itaicar 
V^   Matro9o:^itan  Life   Iiao.    we^.    8S9    111.   App.    66«,      Plaintiff '• 
•ounoal  atta  pta  to  diotinguli^  t^^ieaa  oaaan  from  tha  oaoe  at  bar 
baaauaa,  ho   oayo,   that  in  none  of  than  did   tha  policy  de«igns»t«  a 
•pooifle  beneficiary.     'Sf«n  oo,   the  eaii«e   aitad  ara  In  point  aa 
•astaining  tha  aosoetial  prinolplo  that  undar  aueii  a  clauaa  tlio  la* 
•ttranaa  eorpany  h«o  an  oiitiofit  to  p«y   tha   Irisuranea  to  any  of  tha 
p«re9Bt  n^e£«d  in  tha   elauaa,   provided,   of   couroe,    that   duch  payment 
vao  mada  in  good  faith. 

t*laintlff  aloo  attawpta  to   conatrua  thia  elauto*  aa  proTiding 
for  payweeto  to  othart   than   the  bftn«>fioiary  niMB«4  only  ic   cao«   tha 
first  b«n«fieiary  has  not   aurrivad    the  invurnd.      It  ia  arguad  thia 
is   tha  ia#aning  of  tha  worda,    "althor   to   t.ho  bf>nofleiary  aboYo  aa»ad, 
if  living,   or  to   auoh  ethar  IIvIbm  b^nafioiary  aa  B%y  ba  duly  and 
finally  dtaigiiated.  *     i?or  tiro   r»»«©nB   thia  sonotructioc   oaAJt^et  ba 
adoptad:      (l)   tha  lat^gumga  it««lf  oontai^platos  that  payraent  stay  ba 
mada  to  ethara  than   tha  first  b«»  aficlifury  n£km«d.   «Yan   though  she  ba 
XlYlng,      Tho  words,    *or   to   auoh  othor  living  banef iciary"  iBsply 
that  tha   first  banafieiary  iclght   atill  ba  living.      (2)   7h«  eoa« 
•traction  oontendad  for  would  aontradict   th«  elauoe  of  the  polioy 
giving  th«   inaurad  the   rli^ht  ta   ananga  tha  beftafieiajry  withavt  ra» 
gard  to  f^athar  tha  first  nasad  banafieiary  was  living;  or  otharwiaa. 
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D«f«od«at  »«tcd  in    .vOO<)   failtli  In  piyrine  th9  Insurwao*  !woRt|r 
t«   tta*  «iuttt  of   t*t«  insured,   who  had  pel;l    th«  4iin«r%l    «^xpi«n««»,    »nd 
onltr   th«  olAustt  vuia«T  eonsidaxs^tioct  it   i«  provided   ija&t  vhin   "sUflai 
^e  C«,&el4slY«  tTldttiatt  that  paysent  has  hmva  aiud*   to  t   e  psrsuu  or 
ptroons  ci:ttltl»d   th^rttto,  ^u^d   to&t  &i:l   tfiains  WB<i«r  this  ooiioy 
hftTO  l9t»n  fully   •Atisl'iod.*' 

For  the  ro&tso&a   iKdlcatetf  we  holt^    the.%  the   triml  oourt 
•rrai»«»ouBly   e«t«re4  ^uiirfamt   for   thv  jf^lu-ksitiff,      Jfl-iie  l«  therefor* 
reyersed,   and  a«  plAintliT  ie  ixot  •ntitied  to  rouo'vcr,   Judj^ent 
will  btt  altered  ixi  tJaie  ocart,   for  the  del'f'ndMit, 

0*C6iu.or,  i\    J,,   Mid  Lat«l;ett,   J,,   ccncur. 
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KB,    JUSTICE  K/vTCT^TT  0SXlVK3?3i!3  THK  OPllflOJf  O"?  TS?!   COimt. 

By  thie  writ  of  •tt^t  BYl^shtaan,  (l«f«ud«Uiit   in  th«  trial 
eourt,   t«»ke   t»  Tf^v^rnii  a  judgAw.t  In  fatvor  of  platritiff  In  tli« 
t«n  vf  fl5,9C^.I7.      Th«  Juaement  v&»  •ntersA  upon  the  vordlot  of 
tht  ^ury  ta   ak   »»otloc  in   avsuotpvlt,    «fi«r  met  inns  I'or  a  tkfsm  trial 
and  is  arrest  had  "b^tn  o'vtrrul«<l. 

The  d^elftratloc  in  Its  differRot   oounts  in   aultatatze*  cli&rc«d 
that  4«f«isf!«nt   tcXA  to  plaintiff  a  tt^o  ^iB'?  a  hall   per  cent  Intervat 
In    th*  01Ah«»  QelA  l^Uilng  Sjn41cat«  for  $13,000,  defendant  agr««* 
lag  »•   £1  part   of  ^hat  traneactlon   tLat  he  would  iiold   plaintiff 
hanatB*   for  a  raatora^l«  p(>.Tiu4  of  tisie  aguiost  uay  loss  winiah 
might  bs  inoarr«4  "b?  roasan  of  this  purehASS,   aril  that  he  voald  r«* 
fttrchase  the  sa^^^   at   the  prioe  for    e'aich  It  wae  tclA  »ith  interest 
at  6ii    that  ea  October  3,   19^6.   Ssf&ndazit  put   th<:  a^^reff&ient  betwean 
th«  pi!irtl««  in  th«  foriia  of  a  letter  of   that  dat«,   ae  follows: 

"At   the   Um9  of  the  orgac laat ion  of  tha  014L>iaai  ia^lA  klalnft 
Syndioata  you  teoiAr,.«  a  sje™ler   thereof. 

Su1»t#qb»ritly,    &r.d   etnce   this  orgunication,   I  haTO    turo«4 
OT«r  to  you  two  and   cne-half  per   cant   Interest  ic   aa^id   Syndicate, 
being  H  p»xt  of  my  interest    trier^in,    «fi<1   you  hare  p^id  as«   on  aa- 
ooust   theraof  7vtlT«  Ti'ioutand  ^Ito  Uunirod  Doll-ors  (  )1^,&00)    and 
havt  abroad  to  pay  aa  tha   further   sua  of  i^'iTO  liun  Jrod  Dollars 
($5C;>),  mtking  a  total  of  Ihlrteon  I'housani   Doll'dirs  (  ^1.3,wO0)    in  all. 

I   h.%W9<   ft^roef  with  you   that   X    will    ei»T«  you  hansloss    In    this 
transaction  over  a  reasonable  periol  of  tis.«.      In  other  ^ords,    I 
hare  i^gtmm^   to   take  hash  this   tve  asd  one*h«lf  per  cent  Interest 
ahoTO  sr.s^itloood  afid  repay  ycu   th®   tu^ounte   gt&id  sm,    together  with 
six  per  oeiit   (df)    interest   th<'recE,   if  you   should   so   dssiro. 

It  ie   our  ur.deratar.  Jing,   Iso'tOTer,    triat  at   «ueh   tlma  as  you 
haTs  a  ££jia  fldr  ot^portar.ity   to   i^ivpoee  of  said   int^^rest  in  the 
Cldham  Gold  hitilng   JiyE^'icetc   *it   a   eubetaitial   profit    that  ay 
liability  ucder  this   agre@   cut    shall   oeass. 

At   the   present    ti^e,    it    is   ccBtecolated   that   a   corroration 
•hall  b«  orfrsiiiced   at   once  tc    taire  over   the  affairs  of   the  iiyndleatti 
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thla  aKr4i«a«nt  apptll**  to   th«  interests   ta»t  y«u  »ay  r«e«iT*  in  mh9 

l*«n<5lB|^'  dla^caing  of  loy  liabilltjr  u&ti«r   vhis  Bifti;i>oracdum,   you 

are  to   retain   In  your  pcc3«jsici^  poiic^    ui   xiift  iK6wijr^.c«  h«r*toior« 
(l«liTer«d  and  «»al|^«4   to  yoa  ant   tecurity.     I^ou  hi*v«  no   int«reot  in 
this   policy   oi'  Ill's   iuii^raSiCs  OwUur    l.*ftu  ua  a^cutiii-   i'or   Xu*  |»-a<«rac- 
t«e,   •Yl(U2;oc<S  by  thio  l«tt«r.      in   tlio  OTent  ol   any  desith  you  would 
tli'Sn  have   to    ''ilact:  '.tiioUiar  you  w^uid  «jic<sriti&«  your  yriv^A«j^«  uuder 
thlo  ;Tuar!Uit*»o  to  hay  your  oeney  roturn^sd  to  you  with  int<°>re«t 
h»roln  provivl«d»   ii:  ^/Uiau  4v«tit  you  v/uuld   «urv«ii<'i«r   U4«  two  Mbd 
on^-half  r>fir  oont  ictereat  in   tn«  u>iidleat»  or  in   the  corror^iitieBi 
a«   tli«^  o<if}«  clt^kt   thQii.  Lti,   Mfid  i«au^vo  yw>Ar  <jiioii«y,  or  would  WAivo 
th»  KUarftnt«*  and   surr«ud»r   tho   innurftnee   to  my   ttHtftte." 

Tho  deolaratlon  m,yfTT^  Ui4it  ito«roai'tftj'  en  Oetobor  25,   19^, 
plftlntiiT  T>«ld  to  d^fmiiia^t   tb«  furti^^er  ouib  of  ISCO  at  provided   in 
tMs>  a£ro(^.^?i.t;    thai  on  liovetabor  9,   11^26,    iho  Acadift  iirold  kin^o,  i.td., 
ft  ocrporutiec,  was  or^aiAisod  undor  Uim  lawo  of  tia,»  l^roTiaee  of  frova 
Scotia,   Ca:>ad>B.,   «Uid  tb,«  oaJLd  «of}»orati<A   took  <  v«r  the  baein«e», 
affaire,    aseete,  i»rop«riv  and  llabUltiee  oi    the  oidhaw  uold  &iriiag 
Syndloats;   that  in  i&aroL,  1(>£   ,    the  #ik«adia  uoid  ia^ines,  iutd.,  loot 
its  proyorty   4nd  aeeets,   has  ce&««»d  to    io  busin««e  and  einee  tbat 
time  ha«  not  d^ne   «tny  l>usin«as  or  been  poeeeaeed  es'  any  aaaeta,    and 
that  It   la   to   all   InteritE  ^jqq   purp^aea  a  dafuaet  eorporation.      ifhe 
Aetlaratlon  olao   averred    ^«t   plaintiff  at  no   tine  had  a  bonysi,  Xi:iJt 
•pportunity  to  diapoae  of  tiie   t»o  iu*6  a  hLtalt'  p^tr  oenic   ini'sreat  in 
the  Cldhaa  Ooldilii&ing  ^iyndioate   at  a  prailt,    and   timt    tix9  aaid 
intoreat   la  no^  imd  ainee  karca,   is^'^,  Uaa  been  worthleaa  ar.d  of  no 
▼alue  whatever:    that  in  ftareh,   1933,   plaintiff  reau^ated  that  de» 
fondant   take  baelc  fros  ulalntiff  the  intr^reet   thus  puronaaed  and 
tendered  to  def  «nd)4nt  hi  a  int«>reet   in  aaid  Uyn^lioate  and   eaid  Cor- 
pori&tlon  and   requested   t^e  return  of  the  113,000,  but   tliat  defend- 
ant refuaed   to  take   the   aaate  baek  and  reJeot«d   U^e  tender  of  ^plain- 
tiff:   tliAt  on  frement  ocoaaiona  ainee   th^t  .-Sate  plaintiff  has  like* 
wlae  offered  his  intereat  in  the  liycdioate   Mid  the  Cor^>or»tlon   and 
d«tanAed   that  defendant  eont>iy  with  the  tersta  of  the  contract,   vhloh    i 
defendant   refuaed   to   do* 

Defendant   filed   a  plea  of  Eon  acaumpait  with  notles  of  ap«cia3 


ml   mrtm»mt   Vtvi,'  U0t 


ttq^  tiHMt»«t»«  ticnr 


«♦• 


on  1«»  trna  «ii«Xit7iioii  a9f- 


-f ■.»<«•  v«5<   «*«?    I#r= 


iH»»     «»l*t      «»»l 
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Ci.-'  f  'J '« c  «   1  -   « 6  i  i  e  A  1  i  J  i »»  IliitSSAiA.iH-  i'iS..^ 


d*f<ft»««.      KTl(1<me«  In   nupi^crt  of  th«  dcfoXltfaiioa  and  tb«  pl«iaft 
was  •lT«r*d  ytf  th«  p»rti«»,   an^   at  th«  cle«tt  of  till   th«  •vld«ne« 
d«>f*ndant  ir«d«  »  aiotlen  fQ>T  an   iRip«truct«d  Terdlct  viiieii  was  dst^ied. 
The  e«UB«  vAt  «rut;nitt*d  to  a  jury  an-i  risrdlot  returned  by  Iheo  In 
fuTor  ©f  plaintiff,   aa  hcretofero  stated. 

9«f«nc^Aat  O0Bt«r;dB  In   th>>   first  j^ltute  tUat  tb«  cotixt  errsd 
in  dsnying  its  s^tisjn   for  sn  instruct sd  v«rdiet  st  ths  eloss  of  tht 
trridsnss,   «o4   it   is  urg«^   that   this  iaatruotioa   should  have  1»««i 
fiTSO  ui^n  tA«  thm>ry  that  while*  ths  dsolaratioa  all*g«d  a  tendor 
by  plaintiff   to  dofendant  of  ths  iotterest  pur(^iii,ssd*   plaintiff  upon 
ths  trial  gars  only  evid«»et  tsfidin^  to   eiiow  an  sxouee  for  faiXuro 
to  males  suoh  tsndor.     «s  ars  aot  i3:prs»»od  Vy   ths  uenta»tion«      Ths 
faots  upon  wUiea  it  ia  bas«d   it  trus  would  at  stost  anouAt  to  no  stor* 
than  a  -sarianoSt   i>^^  dsf^ndlant  did  sot  objsot  to  the  proof  offerad 
•fi   that  ground  and   thsroby  wnlvod   it.      Q snood  v.   akira>«r.    ail   III. 
«»;   Pick  St  t    Oo.    V.   Jiuohan,^   323  111,    13«;   .BrodSky  v.    frmkk.   343  HI. 

no. 

MorsoYOr,   there  was  ^roof  tsndln^ci  to   sho«  that   at   ths  tims 
plaintiff  Bsnds  his  dssiands  u^oi:   defsKdant,    the  phyt&icial    STAd(»rte«s  of 
his  int<>r<»st  in   ths  ^yndieats  and   ths  Corporation  wsrs  in   ths  pe^sss- 
sion  of  dsfsntjant,   imii ,   of  courss^   it  would  ho  Quitff  unnecessary  for 
plaintiff  to   rsturn  pnp9T9  of  whloH  dsfenr^ant   already  held  poes^seion, 
At   any  rat*",  «*   think   the  sTideneo  tsnds   to   show,   as   ths  jury  auat 
havs  found,    that  ths  intersst   in   ths  Hyndieats,   as  vsll   as  in   ths 
fltining  corporation,  was  at   all    timss  praetloally  wortitilsss,   and 
thsrs  is  authority  to  tho  sffect    that  an  offer  to   rstam  is  not 
nsosssary   in    such  enss.      ititchgll   v.  fcitohsll.    263  111.,   165, 

Ajiain,  dsf ^n-ltuit   contsnds   Xixikl   Ui«  acurt   should  have  hsld 
as  a  »att«r  of  law  that  plaintiff  waivsd  his  *i<^t   to   snforso  ds- 
f«idant*s  ifuarsnty   to  hold  hi»  hs^r&less,   fcy  reason  of  failurs  to 
aaks   d«aan(!   within   a  rsasonabls   tlMS  as  prowidsd  by    ths  agrss«^.<aBt. 


f 


tumult)  ^i'-i  *»''V5  ft 


iv«   Xi««  •V»lt   X4atl   •K| 
/»i«^    AOi^   »lMt 


.XII  /it   .j^t^j^  ,r  ^i^smQ     .*t  frli^v'  %^»%miM  * x  t-aM»^  $sS$  «• 
7«  tt<»»A«»h^^y«   X«»X«x4f  •£<*    ,j^n#hj&ftl»ti  «rx*ii  ftAMMMft  mitt  mhrnof.  Tt  Jl^nltuXm 

hJii  at  e«    ll«w  ««   ,4»#«*lk«x*  *^   <"^  fv^ts^ni  9df  4>Adi    «i>(Ufot  tiVAif 
(j£tt    ,«««i^l"i:o«  YXX4id)l^«iY«  ••tti^    i^  i»  9109  ,  <»«>Jtittii'^a4»»  afli<>lff 

B*  •t«Xi  a  t»  CMMftt  x^   .•••X«iJ»M  oUtf  J»i«ii  e#  ^tm%Mi:ik  %UnabMt 


Th«  •ridcno*  baarlng  on   thlt  i»otnt  la   ennnietlng  In   eertsin  rtt- 
p«et«,  ^ut   that  gimn  l»y  pX'ilntlff  { «nd  whith  Xhn  jury  %p9ar««tly 
li«ll«T«cl)   li*   to  th«  «rf««t  th«t  th«  tral  proHisfl  to  hold  pl&lntlff 
h«n&l«aa  vaa  «i;>ii«  ia  April,   19^6.     It   In  un«11«putf!d  that  tha  vriting 
waa  4allv*rad  by  dafendant  on  Cetolinr  8,  1986.      ?htt  eTl4t?noa  alao 
ahava  that  at   thla  tins*  aa^   for  -^ulta  a  i>«»rloit  of  tliu«  thoraaft^sr 
tha  x>artl<»a  w^ra  faraonwl    frl<»jcija]    that  <jal'f>c4ant  aetad  aa  the 
atteraay  for  plaiutli'f,    tnl   th^^t   ^afasdast  had  piaiutlffa  eonl'l* 
d«nce  to   a.  graut  de^^rae.     daf eiii  ij^bt  vaa  alao  altaroay  for  tha  Syn* 
dlcata  holdlJDg  tha  ai»lo^  property  (ia6  lor   tha  Corporation  aftar* 
vard  orgonlaad  to   ax^lolt  It.      ii«  «a«  aXao   aaeratftry,    stoelcholiar 
and  dlraotor  of  tha  mitiint^  eorrtoxatlon  farj^ad  to  taka  ovar  tha 
proyarty  of  tha  Syndleata  In  Daeesb^r,  I9S6.     the  avldauoa  effarad 
%j  9lalntl«f  1«   te    tha  (tff«et   that  la  tfajrah,  192d,  16  aiontha  aftar 
tha  argeuilxatlcn  of  thla  corperatiofi,  pliiiintlff  da^aridad  that  «la- 
faadaat  cesply  with  tha  agraa&ent   to  hold  plaintiff  harmlaae,   and 
that  &t  <jaf ^ndftnt 'a  raquaat  plalAtlff  forahora  to  praaa  tha  bskttar 
further  at  that  tlma.     Thara  vaa  alao  airldanoa  taRding   to  ahov 
farther  damanda  la  k^reh  and  Oetohar,  1939,   atsd  In  Ja»u»ry,  193C. 
Bafandauit  aay«   that  tha   firat  damacd  toy  pl&tatlff  vaa  that  nftda  In 
Jaauary,  1930,  hut    It  waa   for   tha  jury   tc  paaa  upon  tha  oradibillty 
of  tha  wltA9aa«a.      Xha  raaord  aiiowa   that  thla  ault  waa  hagua  hy 
plaintiff  i^my  7,   193u.      In  viav  of  all    tha   fi^ota  and   cireuBatBjncaa 
and  tha  aoafllct   in  tha   evldtaoe.   It  must   be  hf-^Xd,  ««   thlnJi;,   that 
tha  quastl&B  of  vhat  waa  raaaonatola  tlssa  wnn  or^  of  ftiet   for  tha 
jury,     fhla  aaana  te  fea  tha  general   rttl»  ythfru  the  e^ridaaea  la   cob* 
fllctlng.     A  Pa«a     on  Cat.trKcta,   3dR0,   3651;  lUgea  t.    Car,  aoifij^  13 

111.  sao. 

i)af«r.dt«it  haa   oltad  on   thia  point  ^ulta  a  nuab^r  of  autharl- 
Ilea,  Koat  of  atilah  wa  tnlnk  are   aaaily  dlsttnt  ulahabla.      (n».  of 
thaaa  la  Xhospaon  oa  tha  taw  on  Trlala,   vol.    2,    eec.   1542.   p.   1129, 


-8*<  «/'  -^^"^  *«ni*»Mrt  tiff 


f , 
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^v>  «<i««>tf  »««  #iM  9itn  imea  ttn^M  bf—r  m,     ...    ^.  ...  ,     „,  t« 
•eft  ^•'r  f^  •'^  ■^•*  *«»  ••tr  taiitf  ^i4»*i.:      .  ^¥  *!«*»  t*  m-;fit§*ui^  %ti 

.0.17    .112 
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trh»r«  th«  author   ■tAt<!>B  th«  g^n^rikl  rul«  Appltcal>l«  to   n  oas«  in 
«hl«li  th«)  vendee    .->}'  a  ohattsX  elalAs  »  br«aah  of  warrvnty  i«nd 
r«icin<1«    the   contrwot.      Iho  iSiatinetian  i«  ob^rious.      P9f taiiAiJit  <OLio 
cl-te*  "^'^^^rmnn  ▼.    Baoko.   144   J,    S,    394  -    a   o««t  whioh  Involvod   t% 
ooatraot  «)!i4»r«by  on*  of  ih«  p«r   loo  had  a^^rood  to  nako  a  do«d  to 
eortaijD  ainlnff  pro^orty  wltiiln  1'^  taontha;    and  ^illloton  on  '.ontznaoto, 
irol.    S,   «<K0.    dj>4,   p,  1435,  «li«r«   Ut«»  g-n«ral   ruXo  with  referone*  t« 
tho  r«oeio«len  of  a  Qontr<iOt   for  a  braaoh  of  varrnnty  to  atatod.   Qa 
also   cltoo  Lar-'on  ▼.    Jordafi.   ft6  Hi,   ^4,  wh«r«  a  9ro|>ot?ition  s«*do 
to   ooll    at  any   timo  ut)  to  May  Ist  of  th*^  nae&e  year  ^ae  hol^  to  b« 
wlthont  any  consHoratton.      Ida  r.  3rody.   ISd  lil.    At>t>«   47??,   1» 
anoth^^r  c«iai>   oitod  In  ^hieh  a  dof  $n:!ant  bold  th«  good  a  whiob  h«  had 
9aroh-^)»«d  for  nta«  Aontho  without  roturnlag  th<»Ki,  ^m  ?   thon  undii»rtook 
to  roectnd,    «n1  It  wao  hal^t   that  h«  BalM;ht  not  do  eo.     lloffgtan  t,, 
OJlj^jHy^,   290  m,   App,   492,    "ulsc   cited,    la  a  oa««  ^hf>r&  th^ro  traa 
an  a((ro*r;>«nt  that   atodk   »ifXd   should  be  lioted  vpon   tlio  exchat^g^ 
»it>iin  Binoty  liayo  or  the   oaklo  si^t  be   r<>«clnded  saii.  the  purehuiaor 
waited  eore  than   flvo  years,    and   the  prsi&loe  wao  held   to  be  bmrred 
by  th«   «t&tuto  of  llmltHtlono.     Bwrt»&«h  v.   I^allou.    2'ii)  111,    34,   1r- 
▼olTOd  tho  »al«  of  alrinis  otoek  vnloh  vae  purcJ^moed  for  opeeulatloB, 
and  It  vao  hold  that  ihm  jmrtf  desiring  to   ronoind  nuot  aet  profuptlf 
and  that   thlo  general    rulo  iraa  ftpeelally  afT^lieftblc^  to    oal^e  of 
mining  otociro. 

*11    of   th#»«  casf^t   tiro  «»illy  sJlatlri?;althable,      Tho  *ritlim 
horo   ohc*?   la  fub»t«neo  a  orosbtso  of  guaranty.      Thoro  -xoro  two  pro* 
▼  loiono   tn   It   OTld«fitly  Iratondod   for  %ht  protootlon  of  dofoQ^lant. 
Obo  «a«   that   the  guaranty  vai  llr'^^itt^t!    to   ■%  ro&oonable  period  of  tlAt 
BB^  the  other  «a«  that  ^h<m  i»laiiatirf  should  have  a  bon^  i  i^g  09por« 
taeity  to   'liseesA  of  hie  interest   at  a  substaiitlal  profit   tiie 
liability  of  defitn-lant   sltiould   eeaeo.      There   is  no   OTideiioe  tending 
to   show  that   any  suoh  optiortuiilty  ever  preeented  iteelf.     Indeed, 
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«•  trUnk  th«  fikit   iufariic*  irom  all   tj&«   t««tlji&ony  in   tAat  titia  ntn- 
inn  prop«rty  v*s  at  all   tiia«a  wortAlass,   and  «a  thiuJK  it  not   unr«a- 
aoaa1»l«   thai  dalaadant   aaould  ¥•  hald  bjr  Uia  vrittaa  prentiaa  withla 
tha  parie4  I'ixad  toy   tlic  statuta  of  linitHtloBa  far  brlni  ing  aatioa 
npan  an  iaatrunant  ai    tula  kind.      7h«ra  ar«  oaaaa  vhlo^  wa  tdlak 
la  affaot  ao  rtoia.      Roua^  v.   111.   Oil  Co.  .   im  111,   iij>p,    546:   fcfttt 
V.    Chawnin.   248  III.    A|>|>.    it?;   Bavtrly  t,    atghai^a^  S3«  1..   1.    ^70; 
Peel*  Y.   Corkar.  li  Oa,   Auo.   ftSa.      35  &.  K.   1101. 

Daf«uc^ant   lurtiiar  aor>t9r«>ja  that   tha  vardlct  of  tJta  Jury  la 
ataalfaatly  agatnat   tha  weight  oi    thp.  aTl<S«nea  an4  tha  trial   oourt 
ahauld  hav(»  grant a4  a  nmm  trial   for  thnt  r<sanoa,   im.4  eitca  B^jt ^^t^ 
T.   Inula.   84  ill.   78:   QoaalBon  ▼.   Maat  at.  !■.   ^  buh^rkm  hy,   Co.. 
335  ill.   626,   and  ^a4.y  ▼.   UratJd  T,rttaH, 5.aat»rn  Ky..  Co..   JJfil   lll.App. 
513.      11[iar«   la  no  douitt  of   tha   rulo  of   luw  appIieM,t>l«  or  of  th«  duty 
of  the  iri&tl   oourt  aed  of  thlm  court  u»d*gr   bi^mih  QlvoimBumc*(9»      It 
would  unduly  oxtand  this  opliiiou  to   diecuec  ^ill   th@   evideaea  in   d<*- 
tall.      Some  of  It  i«  unoontradict<»il,  auoh  o)    it.   le   -IccuBtae^tary,    fusd 
aa  to  ipiany  of   tha  f-^ota   thera  le  a  dlraet    conillet,   dafandant   taati- 
fylag  oaa  «»y  ajuA  plaintiff  the  otfear,      ?i^«  haire  axascvinad  the  n?e©r«! 
tlxoroufc'ily   tmd  aje«  not   abl«»  te^   say   th  A^t    tha  v«r«Uet  is   contrary  to 
tho  waij;.ftt  el"   ihf  «YSdane«.      ladaad,  wa   ire  ^lanoaed  te   &^rt9  that 
tlia  vordiot  of  tha  jury   lo  pr99»x  afiHi  Juat  toi^  "warrantad  b     th«   «▼!- 
don 00. 

Tha  tt«xt  eoatoatlon  of  4»fand«nt   it  t:hMt  hla  f»romiaa  «aa 

Ibaaad  oo  a  p»at  eoa»14aratl«m   ^ad   that  ao   aotioa   eoul<t  be  sustf^iaod 

on  it   for  that  raaaoa.      i>af  eju<i«»nt   raoit^a  quit«  at   i^mgth  teat  tetany 

taniiat>   to   ahow  that  eartaia   soma  of  Koaey  m9T^  adranoad  by  plaint  iff 
to  daf an la«t  prior   to  Oetabar  d,   1«26;    wat   tu«ao  w«r«  it.   tna  aaturo 

of  loaaa;    that  plaintiff  i^uroi-^Aaad   »«*  iatereat   lu   taa  mining  propmrtf 

la  July,  1928,    for   i^kS.C^O,    aad    that   the  Bonay  l««t  by  plaintiff  to 

dofaadaat  vaa  by  agrooBiaat   tiiaraaftar  appllad  en  the  purohaaa  prioo. 
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ijr  i  i^*^*"    ."nA   .in   >  it 
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as  was   leoc   latipr  pa14   to  (l«f  <i»  lant  \tyr  p»l>ii»ti]'f  en  Oeto)»«r  2 :>th. 
B«f«ni1aiit  uB<1«rtakttt  to   tntiraly  teffaratc   mi*4   «lla«onn«et   thoa« 
••T«rAl  traunRaetlont  aa4  upon  that   thtory  urg«»  %hn%   th«r«  was  no 
«oa»i'l«rfttion  for  d«f«ndauit'B  proais*  to  r«purohia«e  th«  lnt«r««t 
•old,   eltlng   13  Carpus  Juris,   n«e.    220,  {>«   399,    to   tli«  propociiioa 
that  a  iiast  oonaidoration  will  not  sustain  wa  option  eontraot.     Da> 
fsn^lMit's  theory  is  b%s«d  upon  tffstl.ony  givsn  by   d«f«(ndant  whlsh 
was     as  a  aattor  oV  fi^st   otricksa  froa  tlio  racord.      Xho  rssord  «h««s 
in   substanes  a  oon<litiociBl   eatla  of  an  intArost  in   this  sklnlng  prop* 
•rty  with  an  oiptioflt  in  t^«  puroimssr  to   rescind  it  arid  with  a  nutual 
proAiss  of   ths   s«ll«^r  to  r«purehass,      Xhtee  mutual  prot&lsea  const!- 
tuts  a  suff  iei<mt  son  si  deration.      €  Flotohsr  Cyc.   Cort>. ,   p.   6S03; 
Kinoald  V.   Ovfershlner.  171   ill,   App,   37, 

£)sf oH'-liismt  also   contend.B   that  the  partl«iis  by  thdir  aots   treatsi 
ths  pror^lss  of  dsfftdaRt  to  plaintiff  as  tsr^^lnated   »nd  a^ain  arguss 
tbs  qusstlon  of  dissand  whieh  ws  haT«!)  alT«mdy  eonsiri^rsd.     Ths  writing 
•  f  Oeto'bsr  B,  1926,  ni»ntions  a  pollay  of  insursmos  frhioh  was  dspositod 
with  plaintiff  pursuant  to  its  terciS,      This  L>«li«y  at  ths  rs5ju<»st  of 
dsfMaflant  was  rstumsd  te  hlia  eoeia  tlas  in  ths   •priRii,  of  1987.      It 
is  now  urgsd  (and  d«f«n<1ant  and  on«  of  his  ei-^ployees  gavi»  (SYl<l»nas 
tsn<1ing  to   show)    that  at   ths   tlae  ths  policy  was  rsturosd  th«rs  was 
a  sonvsrsatlon   IrMlo^ting   that   ths  proi»is«   oontaln«ij  itu  ths  writing 
to   rspurohass  was  no  lengnr  reg^^rded  by  the  parties  as  binding,     Ws 
haw*  not  bssn  i»prsses4  by  ti<is  evid«no«.      It  sscs&»  wery  is^^probahls 
undsr  all   ths  cirouiastaness,    and  at   any  rats  its  wsij^ht  was  for  ths 
eor  sld«r«tion  of   the  jurors,   who  appttrsntly  gavs  little  ered^.cs  to 
it.     Tim   inturanos  policy  was  in  the  nature  of  Goll?)Lt#ral,      Ths  sur« 
rsndsr  oi'  tir^at  oollateral   tc  ths  debtor   it  his  request  without   ths 
8urr«n;!sr  of   ths  pri^iery  oblij^ition   to  wiiioir  it  was   collateral  would 
net  n«ee8sarily  operate  to   discharge  ths  obli|i«.tion* 

It  is  next   oont*n4«d    that   %h.».  eeuri   erred  In  iiivlng  to   ths 


•on«i>ir»  •«»«  •••t«'i«'«  cM  t»  «»i»e  &a*i  ^iu'  t(»t»i^  j|ae)  N»««J»  ««lt  •! 

Ml?  «Vi   »««  Jrit]gl4»w  n^Jt  9$^P€  Vift   Im  «»•    «a»»a«i«<K^B-iJL«i  •id    tX«  l»Jb«ftr 


jury  iDBtruetioo  JKa.   14  at   tbc  r«qu«»t  sf  plii^lKtli'f •      fhi«  ln«true- 

ti«B  la  «•  follow*} 

"The  Court   Instruct*  th«  jur^    inAt,    If  you  find  from  th«   «;yIi* 
4eno«  tiiat   th«  4«f<*ntant,   )^.   S.  BrightH«n»   •igned   and  d«XlTttr4(d  to 
tho  pl»intiff   th«  4ooum«j:t,   d«t«d  i^otob«r   3,   IV2i>,    land   tUat  buforo 
tho  d«liv»ry  of  the  documtnt    tuo  plaintiff  ii«l   paid   to   defendant   tho 
ou»  of  'Iwelvo  Xhouoand  i'iiro  Uun  irod  Ool^%r»  (  >I2,5uu.c>!j)    for  a  two 
aad  ono*half  T}«tr  c^nt   int<!*re»i  ir.   the  iyldhott  uold  Ji&iniag  Syn^lcato 
and  tn!5.t  aftor  tho  delivnry  of   baH  <toou^><^ut,   duted  ootob«r   6,   192^, 
iho  plaiotiif  p^idl    Jcie  jef«tidatit  a»   a4diti   nal   ^ivo  Uundrod  Dollsuro 
(l500.Cc},  ataking  a  total  of   Xi4rt««n   Ihouoand  Deli^tre   (  »13,g;  C.CC) 
for  oaid   two   sa»a  on«-h;aklf  p<^r  Q«nt   int»->re«t   in   eaid   iiynaiotito,    *nd  if 
you   furth«r   find  fross    th«   evlfJenoft   ta&t   tho  plaintiff  at  no   tijco  hadl 
a  t»orm  fido  opport  r>   ty   to  diaoooo  oi    tho   naiul   tvo   mnfi  oriA*h%lf  jyor 
eont   intt^r^ot   in   tho  Oldhasfi  Uold  i.; icing  Syndieatw,   or  any  part  of 
oaid  lnti?r«»t»  or  oT  hlo  int?*r«*«t   In   any  RtooJs  reo^ivocl  toy  hl«   in 
oxeitang*   for    wati   two   atid    ono-balf  p«r   c«nt    l»t«*r®st   in   said  cjldh«« 
Cold  luining   Syctllcato,    or   (tny  p^ri   of   eaid    ntoeic,    :.it   a  eub'^tantial 
profit,   Sin's   if  you   further    i  ind   fro®   th«  OYld^iice   that  within  a 
rwaBonabI*    tin!©    aft«r  October  B,    1926,    ucdor   all    th«   f  *«t»   an.'!    cir- 
ouRst^meoo   shown   in   th«  ovideneo,    tho  plaxntiff   r«!ttiuested   axx&  do* 
manied   of  thfi    i«f «»ij<i»!:it.   t^iAt   th©  defottdant    taite  b?tck   oail    two  and 
ono-hnlf  |>nr  c«nt  intfr«ot  in   «aid  Byndicato,   or   tho   stocic  *hici3  vao 
£i'V«n    th<»   plaintiff   in    ©xc'hang«   for    aaid    itit«»r«tot,    ^%nd    thi   nlalrillff 
domftnded   «i3d   r«qu«ot«»d   of    tno   ii«f  »n J arit    that  ho   returii   iAf<d   pi^  bnok 
to   the  plaintiff  the  «u«  of  Thirt^ftn  Thoueand  Doliaro  ( #13,OCO,ct.O 
wltn  lJBt*sre»t,   and    t»%t   th#  fi«f en.isint   rofuuod   to    taJto  biioli   fro»   tho 
plaintiff    raid   intfTWOt   in    said   SynJicato    mi'i   oaid    «took  givon   tho 
plaintiff  in   oxohange  th  or  of  or  suad   rofusod   to  pay  or  ti^rn  bi^ck  to 
plaintiff  tho   stAi£  of  thirteen  Xhoasand  Dollbrn  (#15,000.00),  or  any 
part   thffrO'-.f,    v-and  if  you   further   find  frois   tii«   evi:-J.»rido   that   tho 
plaintiff  h%M  n^v«r  r&cel-vod  froi^  tho  d«f ^u'iJMit   atsy   part  of   said 
thirteon  thoutand   Ooll)a,r»  ( '$13,C'..v,0v)    and   tu%.t   th«^   lUainti^T  has 
n*»or  w*iv«d   hi»   rigiit    to    oaid   7hirt«<i»K   fhoua«and   Tioilaro   (|13,v0  0.00) j 
thon  you  r>ay   llnd   the   iKKufts  iB  ftt^QX  of    tn«  plaintiff  for   th«   ouns  of 
Ihlrtocn   thousand  Dol}-i*r«   ( 313,^'- v^.'.'U)   plu»  lnt'sr«Bt   ther«on  at   six 
por   cent   fro«i  Ootobor   ei,   iy:^6,    to   data." 

Dofoniant  ur$«o    tfint    tho  in8trU'i:itioi!j  ie   «,'r.r^>n«ous  in   tha%  It 

ooto  out  faoto  v'hlch  niXv  not  a  part  of  th«  rooord;    that  it  ie  yaic'uo, 

ttibiguotts   and  of  oueh  le^ngtll  that  it   tona«d  to  nialead  inat^sad  of 

OBlljt^hton  tho  jfurys    that   th«  uao  of  th«  vordo,    "'Iho  doounent  datod 

Oetob<*r  S,  19^6,*   1»  not  a  suffici^snt  doooriptioa  of  that  dQ&um^nt, 

•B4   that  it   cQntain<»d  logal  phraaoo  w^iileh  «or«  net   «Aplainftd  to   tho 

jury.     Thoro  vao  only  ooo  dooument  in   oTidonoo  lohiciri  woe  d*t«i  Oeto* 

^or  -8,  19^.     Meroovor,    tho  doounent  wao  dftaoribed  in   tho   oaoi^  wagr 

tn  ono  of  tho   instruct iono  givon  at  tho  rof|u«>ot  of  dofondant.     Wo  do 

not   find  f«tet«   stated  th«r«iu  wnieh  ar<>^  not  a  part  of  tho  roeerd,  nor 

O  «o  rogard   tho  Inotruotion  ao  Ya^uo  and  a&biii^uoas,      if  thoro  ««ro 
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phrastt  whioii  nfie<t«d  expXan«itlon    In   kh*  opinio:    of   '5«f«nd«r;t,    it 
vas  for  hl»  to   subintt  propmr  instruction*  oxplalnlni^  thtm.     Th*r« 
«••  no  roY^rofblft  error  In  th«»  giving  or  thio  inntruetion. 

It   ie  ooaplalixcA    Ih&t   th«f  court  trrnA  in  rofuslng  to  kIvo  at 
tho  roqaoat  ol*  dof«n>:fant  Inotruetlon  £o*   la,  'wuich  witnout  dlreotlag 
ft  Tordiet  polnto  out  ton  propooitlono  BUppoe«d  to  "bo  favorable  to 
dofon.lojit.      Homr  of  tli*   pro9o«ltiono  soeiijao   f^eto  net  juetll'letf  by 
tho  record,   an*!  »e   think   th*  giving  ol   feh«   Instruotloa  coulrt  have 
eerred  bo  uooful  purpooe. 

Cesplalnt   le  '«loo  »ad«   th«ti  tha  aoart   erred   in   refu»ini^  to 

glTt  Inetructlen  Bo*   10  re^jutst^d  hy  defeniatit,  which  in  suh»taJioe 

told  the  Jury  that  plaintiff  eould  not  recover  unleea  he  had  nade  m 

den«»d   for  p<i>yttent  within  a  r  aee»nata«'  time  and  offered  to  rHura 

"the  Svodleate  int»reet  or  etooic  ist«r«et  vhloh  he  purohaeed  frea 

the    iefecdaist.'*     Ae  a  matter  of  faet,    the   stoeJc  in   the  corporation 

▼as  not  purohtkecd  fron  d«f«ndant.     Th#  interest  ia  the  Syndloatc  e«e 

parohaec'd  sad  the  etoe's  wee  lat@r  issued  in  lieu  ih^rf.of.     ^'^ereovcr, 

ether  Inetruotlone  were  ^irm  on  thie  point  which  oorrectly  otated 

the  Ittw, 

It   i»  aloo   eont«!Mtf!«!f  that  the  vwrdict  of  ^he  Jury  sdiould 

haTo  been   »et  aside  b«^oause  the  Jury  disregarded  an   ixu^truction 

given  by  the   eourt   to   the  effeet   that  if  the  Jury  should  find   from 

the  evUsnce  that  plaintiff  eol.1  or  ^lenoaof)  of  p;*rt  of  the  etoeh 

he  held   in   the  A«adia  Qold  a^lnfts,  Ltd.,   so   that  ho  eould  sot  re* 

turn  to   defendant   the  full   stooh   int'»reat  he  had  puro^^iised,   then 

suoh  sale  or  disposal  of  etook  a»ouAted  in  law  to  a  waiver  of 

plaintiff *»   rlthto,    if  any,   un.ier   the  alleged   contrast  of  October  8, 
1926.      There  was  no   «ivld»iice   in    the   record   t«»idintj;  to   shew   that 

plaintiff  had  sola  or  (ilsposed  of   suiy  part  of  his  etoek  in   the  way 
indloatof).      Tnere  wae  adaltt^/J  over  the  objection  of  pl»»intlff  (and, 
»•  think,  lPiprop»rly)    an   es^lbit  nus^bered   5,   ^Jtiieh  indloated  an 
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«Krtt»n«»t   to  don«it«  80^000  «har#«  to  th«  tr*A»ur«r  of  th*  eorporfttlen, 
ilttt  th«  undl«i>ut«iA  •▼ii1«no*  •how»  that  th«  agrvemi^nt  neT«r  wtni  into 
•ff«0i  an4   that   th«  «hol»   4<»a1   to  whloh  it   r«Iat«d  wa»  alBart<Jon«<l.     «t 
thiiUk  th«  ooart  orrftd  la  «i,ivlng  th*  Inmtruotlon  ani   tnat   the  Jury 
sight  li«T«  di«r«igaril«d  it  without    <»xror. 

Defendant  n^xt   eont«n(l«    ihmt    Uie  eourt   exrnd  in  adi^itting 
iaeen«potftnt    and   lrrel«Yant   •irid9»io«  off^xtd  in  ]»t^Alf  of  plAintilf. 
Ituoh  ffioro  tino  vao  »p«fit  In   trying  th^  oaoo  tiian   should  htj^vo  boon 
fiiT«n  to   it,    but  if«  do  not  thialc  ihoro  vao  jumy  r*v<»r sibX«  error  In 
tho  ad&i«8iojn  of  ovjlitoneo. 

dor  on  dan  t  n«%t  aontends   thai  th«  judgmont   should  be  rov<»r«o4 
booaa8«  tho   attorney  for   plaintii'f  i.^^ropwrly  appeal td  to   tho  nympe^ 
thy  and  «motloti»  of   ih«   jury.     ^«  h&-v»  giX'Sin  oaroful   eon«l>1eratlc>n 
to   th«  »rguiB«Rt  01    tho  «ttoni©y   for   ;>i&liitill'  ae   It   a)n(»ar«  In   tho 
abotraet.      It   ••^fsr.s   to  haT#  booiri    la   effect  urgod  tliat  as  d«f«ndan% 
wao  a  lawyor  of  long  oxperlwrico  Kuatl  plaint  iff  wao  his  client  and 
ooolal  friend   and  aopar«ntXy  had   confidwneo  in  hist,,   dof^mdant   ahoaid 
hato  boon   olow   to  dieposo  of  i»hat  app«ar«  to  ha-ro  bo«n  a  worthlaoo 
int«r«ol  in  a  far  off  rlnirig  oj-operty   to  plaintiff,      it  olearly  ap- 
j^oarn  from  tho  record   that   to  pli*tntiff   (a  friend  and   cliant)    do- 
fondant   aoid    «c   int$r90i  in  th^  liyndicato   !«nd  Corporation  for  whioh 
ho  wao  *l80   an  attornoy  and   that  ho  profit<«d  thoreby  praotieally  to 
tho  oxt»it  of  tho  iaon»y  vhieh  was  obtained  froai  hi»  eliont.     Wo 
doubt  Ywry  muoli  whethor   tho  oloquenco  of     dlotlnguiahod  ooufiooi 
•ouid  haYo  fltirrod   tho  pao«l«»nB  of   tho  jury  morm  than  tho  ei«plo  r«» 
•Ital  of  tho   faoto.      It  wao  aaparoj-t    to    tho  Jur> ,   a«   it  ia     o   anyono 
roading  tho   rocord»    t  at  plaintiff  was   ofrj^aratod  from  hio  eonoy  by 
hio  lawyor  nad   frl«tnd  whois  h«  truotod.      £>ofend«nt  nof«dod  »on«y,   and 
ho  hold  b«foro  plaintiff  tho  hopo  ©f  largo  profits  whiah  the  rocord 
indicates  ho  had  no  Just  roasoo  to  boii«!fTO  woul3   ewer  acoruo, 

Wo  think  that  arothor  Jury  would  not  b*?  porouadod  to  rot^m 
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ft  dlfr«r«ut  ▼^rttlet  and  that  •ubstiuitial  Jutttico  hum  b««n  aon«; 
•Bd  th«  juiigfiiAKt  la  »frim«4. 

AFFZSit  J). 

0*v«nri«r,   ?•    J.,    atsd  ittSurtiy,    J.,    aonour. 
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KB,    JU3TICB  MATGHETT  DfKLIVlRKT)  THK  OPIiilOU  OiJ"  XHJj;   COUHT. 

In  an   action  en  the  case  for  personel  injuries,   upoc  trial 
"by  jury   a  verillct  was   returned   ags-inet  deferidwit*  for  «'3500,   upon 
which  the  court,   overruling  jietlonB   lor   a  new  trial   and  in   arreet, 
entered  judgment,  which  Aefendants   seek  by   Uils   aopeal    to   xt^^T%*t 

The  declaration   ir^    three  counts  charted  ne^lifceaoe  hy   defend- 
ante  while  operating  one  of  their   street  care  on  October  4,   i9£.>,   on 
119th   street  in   Cnlcago,      The   serprel    counts   charged  negligence  in 
the  raintenanet,    operation  and   control  of   the  car,   in   i ailing  to 
giv«»  warning  ty  hell   or  horn   ^n^.  in  usin^  the  puhlie  higxiway  i'»r 
storage  of  cars  without  a  license   snd  without  posting  a  watch'iian. 
Deferufants  pleaded   the  general  issue.     After   the  verdict   and  helort 
judgment,  plaintiff  died,  hie  administrator  was  substituted  and 
Judgment   entered    in  his  favor. 

Defendaiits  rely  most  ur.on   their  contention  that   the  evidsne« 

discloEt's   that  plaintiff  ^aa  not   free  frora  contrihutory  negliij^enee 

and  argue  that  upon   the  undisputed  evidence  and  as  a  maxter  of  law  he 

was  guilty  of  eush  nejligenee,    and   that  being  guilt/  of  contrihutory 

negligence  as  a  matter  of  law  the  judgment    aiiould  be  reversed  without 

remanding  the   cause,     Ho7fevcr,lt   ie  further  contended  that  at  any  rat« 

the  preoonderanoe  of  evidence  indicates   that  plaintiff  was  guilty  of 

contributory  negligence  as   a  matter  of  fact, and   lor    that   reason   ths 

and 
JudgBent   should  be  reveroej^/the   cause  reiuaaded  for  a  new  tri&l.     It 
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I«  not  aerioualy  eontentfc^  )»y  dcfend«inta  that  bh«7  are  not  guilty 
of  n«ffllg*no«.  XBd««dt  thvlr  contention  that  plaintiff  was  guilty 
of  contributory  nvgligenoo  woulA  so«i  to  l«ply  tlinit  tholr  ova 
nogli««neo  1«  coneodod*     jdoa  of  eontrlbutorj  nogligenoo  is 
usually  hold  to  bo  la  tho  nature  of  ono  iu  oonfoooioa  and  i^Toidaaeo* 
80  Ittllng  C«L90  La«9  par.  92*  p«  10«« 

It  appeiuro  that  plalatiff  r  eelver  tho  lajurioo  for  whioh 
ho  onod  ahout  midnight  of  Oetol»«r  4»  1929*  «h«a  ho  wao  riding  in  a 
Vord  eoapo  drivea  hy  oa«  ^ehiff  in  aa  eastovly  direction  upon  119th 
atroot*  a  publio  highway 9  oxtoading  «a«t  and  woot  la  tho  oity  of 
Chioago»  and  olion»  with  aohiff *  ho  vaa  returning  froa  Cieero  whoro 
thoy  Tioited  a  frioad*   Plaintiff  oat  ia  tho  front  oeat  of  the  Ford 
and  at  tho  right  of  the  driTor*   At  thia  i^aoo  oa  119th  street 
there  are  two  parallel  traoka  of  the  railways  of  tho  defendi^to*  On 
tho  north  tx^eh  wostiEwiaid  oaro  aoved  aad  on  tho  south  track  easthouad 
oaro*   At  a  point  tdiore  119th  street  io  iat4»rseoted  by  Morgan  street* 
another  public  highway  extend iag  north  aad  southt  and  to  the  eaat  of 
it  defendants  aaiatsiined  a  terminal  for  their  oaro*   ^>ast  of  MoriE^tn 
street  119th  stroot  io  intersected  hy  i'eoria  street  which  «;!stonda 
north  and  south*   to  the  e$«st  of  ir'eoria  street  io  Qreen  street »  whioh* 
how«Ter*  does  not  cross  119th  street 9  and  east  of  that  is  Halsted 
street*  whieh  extends  north  and  south  and  at  listh  street  is  orosood 
hy  the  traek  of  a  steaa  railroad*   About  thirty  fe^^t  vost  of  Halsted 
street  (tho  eTldenoo  on  this  point  is  not  so  axaot  a«  tee  would  wish) 
is  a  sviteh  hy  aeons  of  whioh  on  seao  oooasiono  a  westoouad  oar  troald 
oross  OTor  and  then  rua  <<i-est  ever  th^  east^ouad  traek*  Plaintiff 
and  tho  dr iTor  of  tho  Ford  lived  in  this  neighborhood »  hut  both 
tootifiod  (and  their  oTideaeo  is  not  costr^^dieted)  that  they  were 
unaware  of  this  ocoaelooal  practise  an  tho  part  of  defendants  in  the 
running  of  thoir  onro* 
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th»  •irid«a««  stevs  wlth<mt  dispate  t>het  tht  oolllsiea 
o<iourr*d  )i«tv««o  ont  of  th«'ttr«  o«r«  tbua  ff«it«lw»(I  i«  !ik«  uoatli  traek 
ftiKt  the  auboaobll*  vhich  vr»  proc^etJlttjiE  Alang  th°^t  traetk  la  an 
eaatcrly  direction*       Th«r«  is  «  dirfcrt  conflict  in  th«  aTid*3s«o  «• 
to  the  jkrcoleo  point  nX  whleli  thio  oollision  ooourro<!*     Tho  »Ti4enoa 
BUiNftittod  in  iKliiiXf  of  plaint  11 1:  t<!indn(&  to  show  that  tho  aecidoait 
ooearrcd  about  ISO  foot  eaat  of  P^^orla  otr<^<»tt  «rlill«  tho  oTldoneo 
oateitted   in  behalf  of  4efe:n^if*ntfi  t«n^ed  to  ttlmv  thi^t  it  oecwtr^d 
oflao  4l8tA.noe  west  of  Poor  la  intro^t*       Thio  ioauo  of  fa.ot  lui«  an 
i»port«nt  b^Arine  on  tlio  <|«o<iti«i  of  plaintiff's  alXoffod  eontributorjr 
nogliffonoo*       if  the  a^ooi<Sent  oecarr«4  IS)  foot  oaot  of  Poorla  8tr«ot« 
thott  th«  teatiaumjT  ottbMitto<i  %j  plaintiff  tending  to  oliow  thc^t  lio 
reooiTOd  kit  injur ioo  aJnoot  iaae«diatel:r  %ftor  tlto  otroot  oar  van 
@«it<at«d  to  the  oottth  track  and  b«^fort  tht  drlTor  hj%d  timo  to 
appreciate  tmA  aTOid   th«  doagoy  nfould  appeal*  &o  bo  re&»aBable  ami  «»• 
olBtent*       On  the  other  hands  if  tk»  aoci4(mt  eeottrreii  oomo  fiiatftiieo 
«oot  of  I'eorifii  street  thstt  tmet  -aould  ten^   to  em^tain  the  eoatenticu 
•f  Oefottdant  th^t  the  o$>r  prooeeded  voot  on  the  isottth  traeic  for  «oa» 
time  prior  to  the  siodi^eat  in  fnll  Tie«  of  the  tiriYor  and  of  plaintiff* 
Plaintiff  *o  own  eyidsaoo  »ho«re  th^t  he  uttered  the  only  ir«f  raing  «hlol& 
ho  cafe  to  the  drirer  oliMot  &%  the  inotoat  vhmn  the  oollianlon 
oecarred.       the  ^ridenoo  aho«o  vrlthont  owDitradletiMi  th^at  %hf*  mat 
vao  i!(rell*lishtod»  and  notwithot^aadim^  the  faet  thi%t  th<»  OT@ning  «a« 
rather  dark  and  nurky  and  the  street  rather  lllj  lighted  the  m.t 
eould  eaoiijr  ho  oeea  by  plaintiff  and  the  driver  as  i%  approached* 
Tk»  eridonoo  of  plaintiff  io  to  tl^^t  of  foot* 

Defondanto  have  oited  a  muAex  of  o^eoo  vhioh  axe  to  th9 
offeot  that  the  lav  will  not  tolerate  the  abourditar  of  pomitti«c 
•tto  to  testify  %hu%  he  looked  bttt  did  not  oee  daiogor  when  the  rlew 
wao  u»obetraote«  and  «7here«   if  he  h^d  properly  exerei»ed  hie  cii^t* 


UA  QUA  ^  ''aw  aMMMlpili  MNMI 

T**4«f«'  ;i-»X4{  t*  m^li^Ai/ji  ocy  eft  intib»Mf  |«t»#«0Oiii 

«Jl;>  ;i«i;a«ii«ii#i«^«ii  tmn  ^tmiO^l'^l^m  Mir 

"Si^  <u:/.^  »'.•«.  '      ^.^»  «d4   .^M  tPf*AB  taWI  Ma^  «MM«t 

v^ir  «t{i  MMta  'mm*^  ^i»«  iim  iUt»  ijiif  ^liimX  »A  4.M4  ^UM#tf  #4  mhi 
til|»l«  «lllC  l^«l«^M»  ^Y»t?ftiC9   tKftil  Ml  tl    .*it«j(w  2itf«   'jsiiitft^ftdrttim  s^»>k 


•4* 


k9  «•«!<}  hAV«  »<*«»  It.      ^Mii  •««#•  art  jgttliitKJti 


fm^¥^^ JTiiipUmkSjiAL  J^sa  in,  1S4|    QiM&sssUr*  Bia%imKtn  4  ohi> 

Jt.,i-.*..„^fi,t.i   332  111*  6371     fc»»  V,   Cltjf  ^f  i^gg^B  543  Ul,  5€,     flMr« 
it  no  <:cmlit  ftliftui  frh«  2rttl«  4if  Xair  annoinsitiMli  in  tlM»«  «a«£««  cisd  tlmt 

for  plaintiff*  ho^trer,  whioh  tto»  Jwry  A|ipwr«ittljr  l»«U«»«««»  is  t« 

tlw  •ff««t  th«t  tk«  iBtx««%  oar  «;.&  ewitelititii  trim  thei  t?tttttb&uBd  txaok 
to  the   eastbound  track 
^wily  A  ffiw  a<"e&nac  b<(tf«r«  tiut  e«lli$iioB  oo&itrY«d|  tli^Jtt  it  <«aa  pro* 

o««dii[m  %t  «  890e4  of  «lra«i  t*«0ntyriT«  ail«»«»  <%»  homirt  timt  plaiaiif^ 

itaa  tlaift  drlTttf  \»«r«  WMwart  of  tli*  iooc^tion  of  tli«  »wii«ii  fmi  vt  tlw 

H^^ctioo  of  i»afeni£«jit»  to  tints  owitch  tli^ir  eajmi  in  alt»rta  tJmt 

vIOlo  tlio  tttroti  oax  «i»  iBido{iili^«41jr  la  bIaIo  «i«^t  of  tho  dodup&stto 

of  thff  f&utowbiXo*  it  o&s  i]^pooolllXo  for  tiMw  in  tte«  «x«rroi»o  of 

tao  oiiro  to  aToia  t!i«  eolXi&ion*     In  oiib«r  werilBf  th«ljr  t«stiaeiQr 

io  not  thftt  thtjr  Xoolc«c  »ttQ  •uid  aoi  »««  Imt  th£«it  ntltJaoiui^h  iaMs^Tiat 

XnMi^4  tma  «#«»  tho  ^tr&9t  mx  w^%»  trai^ofoririNS  to  %1m  tr&ek  tft|»o« 

irhloh  tliBjr  '«ero  tirivixig  im£i-^r  ciroAfiuttwrnooii  wMelk  iubd«  it  iais>o<Bt£»i1iJL« 

for  tbe»  ia  t^  e;£ercit^e  of  &ii&  o&r«  to  avoid  tli«  «M»ll.isloo«     It 

i»  tbio  eoBtoif^Vi^i  th&t  nalittt  t1^  exaof .  pXiie#  &&  %hie2i  tjio  ooXllffiioa 

ooeurvtil  iaportaat*      t^«  uYl^ttiO*  bo&riji^  ota  tls^l  point  i»  in  ilir^et 

e«»«/liot»  v-j»d  w<b  tu-'O  not  i^^:3JLn««i  to  4fti«oslFM  wlUi  tk«  ir«r<£i«i  of  Vm 

^ury  oa  th^^t  Ift^fttO  of  fftot* 

Tho  ifiotoxiiMA  <df  t'h«r  str^t  o^  s&Te  «vld«£ioo  ishitita>  «^  aro 

i»eXia9<£  to  thi^k  t^uito  inprote&^lo*       Bi  »^a  ifi  ^sioiitsiisoo  thr^t  l^o 

v%»  ffoitts  ««it  ».«ro»^  PooTia  idtr^iti  &ikI  s^u»  t)&(»  an^OHoHiXo  «&£fti:i3^'| 

tlvat  it  ««•«  ""t^iotiag  in  m^  out,  on  aAd  off  %1m  tr«tekf*     tJiet  ho 

o-and«d  tho  gonfi  mi  kopt  ringing  it  1»ttt  t^  ariv«r  "kopt  m  ammi 

to«&f«  »»  «n4  apsmg^  rigkt  m  aw^  Hit  %h&  front  of  tim  »tr«^t  0ar#« 

^•■o  ovid«no*  4as  givoa  to  tUo  effaot  tk^vt  tk#  odor  of  alo  laol  «j*o 

en  tke  oXotltfio  <tne  kr*otk  of  plaintiff,  ^t  a  cXoar  profWHtdTrasoo  &i 


«>«• 


il  Wwtf'i'  -T  Tttiffi^**'^-  ♦^'^  '^♦s*^^  ^^^"^    '^*  '''****  *^'**  t>*»ow  •* 


9i^<t 


<■  i?*'.!)  .i«i^  •<*•  i#*tfc;.^ 


***%»o  t^'fU^Kt  Add  t 


'Uy  fltttCftf t>  &«i|t%»-»(|   lUXi, 


i'Xitf 


« :-.  U  .«<riwiX«  ta  iU^wi^  MM.  «Mfi#«i»  itfl4  iiii 


tk/$  ffYld»ta«e  i^i  to  ib«  eaatr«.x3r«       Th*  oantiltlon  of  tiMr  ittit4M»ljlX« 

Rtfivr  the;  aecl<!«Bt  attd  phote^ajplui  of  tli«  tltuntloa  tsken  the  snomlog 

aft«r  th*  Rccldent  all  %«ttd  to  ootroborftte  fch«  evidence  of  fcho  wit* 

»«o««s  «^  tetfttifle«)  for  pXftintiiff  uaA  %9  <ll<Kar«cElt  i}i.<»t  ^iTon  ^ 

fclMM  «!»  i«8iifie4  for  ««f)^ii4ajri%*       itedoedf  i)i«  %oatiaoii;y  ef  tHt 

Motoxmoi  would  •«««  i«  ^«  «o««i3t«al  only  mitli  th«  titvorlost  tliftt  ilit 

ootttf^Aiito  of  %h!»  »iitonwbiXt  ifore  eitH«r  linger  tHe  inflaoseo  of  ll<ii«ir 

or  that  thoy  fi«iilr«a  to  ooMRlt  isuloid««      tuo  avldtaoo  wotild  not 

Jiustlfy  either  finding*     Tho  Tcrtfiot  is  not  against  the  evidenoo* 

1%  is  dtaqpCUUnsd  la  the  next  jM.  ^^eo  thi\t  tiM  oetaxt  err«4 

in  glflas  to  the  jury  pl(ilntlf£*0  la^vxuotlon  Ko«  12t  l^y  «Mch  tho 

|ttry  ^£^«  tol43 

"^'lille  th«  buTdion  of  proof  io  a»  »  nattosr  of  Xs^v  upoa  th« 
j^alatiff  fixui  it  i«>t  for  hint  to  prore  hiis  e«t««  hjr  a  propondernaoe  of 
tht  ©Tldt*ne«f  still  if  the  ^'-^^y  ^J-**'''^   "i^i"  evidence  bearing  us?on  th# 
«ntiro  e!%9%  pfttpw&4€x»%e»  in  hla  fftT«r»  but  (tlightlj»  it  w(»ald  h* 
»ttffloifint  for  the  i\xrf  t,o  find  tlia-  Is;  u«s  in  Mj*  favor  raid  find  a 
T«r<?iet  afainat  tho  ^etendmilam* 

t%  t«  said  that  thia  instruotiea  faila  to  limit  ths;  ri^rht  of  reoarcrjr 

ta  tha  nmsli9*^99  oharged  in  the  deelajratioa*  aM  that  a  ahallar  in* 

Ktmotion  '.^ae  hold  to  \i««rro»&ott«  is  Miyjifx:  ▼>.  Chict.^,,K^ift  franait  .. 

Co»^^  2^.5  HI*  164*     In  th^  t  oase  the  oourt  a^U  af  thi»  i>r«ciea  in* 

etraotioB  th<^t  It  first  atateA  thiit  it  «a6  far  tha  iilaintiff  to  prova 

har  eata  hy  a  prapeiK^-srunaa  af  the  eri^enaa  uM  referred  to  tha  ert- 

statexaent 
danaa  h««riog  on  tha  plaintiff's  9&m  iwithout  ^nj    ^  ^-»  to  «*»at 

tha  *tR&9  ^sta  ar  what  It  waa  neoe»»&iT  far  hor  ta  prove*  bat  that  it 

referre<^   tha  wholo  aaaa  ta  the  Juxy  withaut  any  liaitatlona.     Tha 

aanrt  sai4i 

"An  in  St  mot  ion  an^t  lt»it  th«r  ri«ht  of  raoovery  ta  tha 
aa«llganc«  oh-rgf«   in  ih*  deel«afaiiia«»     (Hwing  v#  Chioaga  an#.  .  llaa 

Kailran^   Ca>^  29S   HI.  214 f     H50k«|l.y^.£^jSMgjyjfaO^^  S3J 

Td  1161     ITaAo^r  y>  CMu>'!>^.o   --iiy  :..a.il^-ay  -^O-.a   -"S.'    i^.»  le-^O     ^nin  part 
•f  tha  inctractian  »ae  arrasaoaa.* 

7h«  ooart  alaa  mii  ths-t  the  aoa  of  the  wor«^   ** slight*  with  r«f erenaa 


•«- 


«^  Y«9   ^111  ^««#  «iv  «»«!*•« 


mU  t«rf*  ft^l-sren^  '>ri"#  |6>J«*-  ^Xm  Smtt^i  nttctor  ♦4f  «^  !■»««  ItfiMW 


iaato4««  Mli  %• 


/♦        t^cVtal-W*    ^ I. •«»»») 


4«     • .  -  • 


•a1  iMii«iii  o  $aA4  bam  tBAiSnn   :. 


tNtaft-i 


^Ujiiifn"    tyiMT  Mi;^  t«  evi.;  9A<» 


>S«f^    MfT 


to  th«  j;>ir«9&R<!«nuii«»  of   tM  rTi«l«a«*  haul  )}•«»  orttioij^ed  011  utaiy 
•ceftttions  b«««ii««  it   iBdi«ft%ed   t)ml   tli»  |ff»9«»<i«r«»«t  of  tiM  «Ti* 
tfeaw  im»  »  simXI  mfct^f  wa4  t«iuit4  %•  t&ialMia«  it  **«m<!  tluui  r«4»«« 
t«  %h9  2.eir«at  lliilt»  tbue  ir««:|Hirtfai«?nt  of  «  pre|>«auf>^r«n««  of  tlM  <rri« 

Q^mrt  0Mi»t4  rlu«  ih»  oaiM  inatarttctlmi  ealtfi 

ftrs«MniiaiiT«  mcHl  &»  t^^ndlu^  to  9w^)m,&i%9  tli«  woififatt  of  Ui«  ]9il«lJi» 

/•JB4  in  im<fh.Jj^  jMk^MjL  ^^«  ^^-^v  ^^PP»  »S»  this  ooiurt  o«iK  tluit  t\m 
tnotruotlon  ««.«  pAr%ic«a«rljr  iM^ittful  i»  t^i  «^i««     T)io  oyinion  of 
tiio  «o»rt  tJi#r«  points  mt  itei  ia  iii.ivifc»  y>  CUmm  ^-mU  Tro^ait 
Co«*  327  111*  2^^?»  ikOii  lf.lef„.lj»,.,j;ai,t«13yu  !S^"^^   ^i-l»  3l*^»  **««  iiiiiitrttCtio«» 
ttJLt Hough  eritlctifcoAt  m«.»  lurM  iMtt  to  lio  js^vtrsiltljr  «rr0tie»o«uBif  tint 
jiadl0Mitt»  in  llidtte  oaiooo  iMiSi:  ^fflroMidt  foi-  that  roftocai  ite«it  Uie  «trl* 
4«tt««  for  piaijii&iff  oX«!^rl^  eutweigli«n  th«  <ivlfi«»o«  «f  i»ii»  d@f«ii»«« 
Qaiil  r<^«r«»tly  iHio  iii;»%'raiei«i«tt  »%ii  givon  ia  frn«tio;«.Xlj  «v«ry  ««ii« 
of  ihlft  eitai*?$.^:i«i'  t^io^  1b  %ht  eowrto  of  inie  «0iia&3r«     'tt  1%  jsii)bj«et 
U  %la«  «r&ti«lMW  «)iie]i  lt&v«  i»«4^  dlr««t«^  a«»ljiat  Itt  k«t  ««  tbiak 
Uw  KlTlBs  ^t  it  s)MMiX<l  m«t  IM  Im34  t«  ibo  7«Y«riSlil.o  »tr9t  wluiro  tlm 
t«ttrt  is  of  tlM  opiaiM  thatt  itm  «tUimw  for  ]^lAletur  9r«9im4«Tat««« 
tiMX-o  to  «  oioftT  ^reyoD^t^raJM*  in  tlito  os^ot*         liU®  tik«  ^iTla«  «f 
tl^o  lit«triiotlo«  uu&it  ht  h»iM  «rr<»io«tto»  «&  )ieI4  it  ie  mt  r&v®reiWL]r 

««• 

c«093L*lBt  to  ftl.o«  Mi^o  af  idaittilff *•  giroa  iaitruotioa  ^o« 

2,6  lBfy  wkieh  t^  ddttri  toU  ihie  iMsyt 

"if  /•«  ^oXloTOt  ftmk  m,  prcpo&«^^r«&s««  «f  t)i#  vitidmm^t 
wmA^w  tlw  last Vttet  ions  of  tht  eo«rt*  thai  tlw  (i«feiid«at  to  gutl^ 
•f  tlw  a««ll(eoa««  eliitreo4  is  tl»  flaia«ifr*»  <l«^#2^r  itloa*  01-  ^ay 
e««Ht  &li9V«of »  iui4  thsk%  %Tm  iajuuritto  t^ai^lttliift^  of  aa«J  «ai««#^  la 
tlM  <2«elr^rsvtio«  t««t4t«4  ^ir  ,g%1^  th«r«fyo«»  said  th^it  %h»  ylM^intUf 
««.»  la  t^e  «x.«ralso  of  ©r^la-^yy  m^re  for  hX»  ewa  »'?fe^»  U^'ore  »a* 
at  tte  tlao  of  the  ^cld^st*  th*  tii«f«»d«<tt  io  lia3Ml«  «iMf  tiM  plain- 
tisf  is  eatltloii  to  a  Yordiot** 


^^* 


ftiTrit/n  .-fi    t>i*M 


j«S  si  tmA 


«|«  #«ifl  Itkmm  ivtit^     -  < 

•a*l««ir%;rtffi  «iff   <-"''  ^'*'   *'■■*    •- 


aui^ir(^.i.iii  ov-vl 


!XijiXii  *t»  turn  mla  Hi  4atiA<«a»^ 

,-r  *^#  art   ^v^T-.-^ife  *WHt?>,i!j?iTr      .  y  t* 


t^t9a4mmtm  sa/  ^teit  tke  >«tt«fld   eooat  of  tius  (!««Xft7attoa  alx«c(«<t 

h»cm»  rlStiin^  6]i&  lis  11  or  oilierwla«  gtriAC  4IM  ii»miii«(  el  iis 
ftpproachf     titat   Uit  tftstUMlljr  ttX  |)JLaliatlf:e  aJBd  tJM  tirlv«tr  elt'tir]^ 
t8t&bli«li*s  th«  fAot  thix%  ihity  )»9ib  sciw  ih«  ^ttx  Aif^x9i^eh§  tuuruj^ajg^ 
%h«  Q«ttlig«iie«  aXi«|£«di   in  ths  soeaKd  «mmiI  w««  »««  ^JaM»  jpuraxloai*  uaitse 

Jury.       I«ftnti(uii8  cite   *>i»iit»  t»    :hi»t>i»  i;liy  hy«  Oo,)|  2d4  ill.  a4i| 

*»^  Vart  KtUy  Y^  ^:hl^aa»  J^nilwMrs  ^o«,|  a4w  iil.  i^pp*  371.     i^efensiuats 
•agr  tbft«  tkls  inutruetidn  Aid  ao^  dcfin*  tde  iasuea  prop«r  to  1i«  o^i- 
•14*red  by  ih«  Jury  Imi  Jt^t^xn^G   thmm  to  th«  4e«Ittr8tloa  nmi  oaoIi  eomil 
ilMreof   to  dett£r»lii«   the  ?^«^tiea»».bl«  negXigeiie«  th«r«  eJmtM*^t  that  tta« 
•OKrt  wiM»  re%ueattc;  itt   v.]fai«  Ciloae  of  plaintili's  oaao  «»4  aip^ia  at  tho 
el08«  ot  all  th«  «viee»oo  to  Utatniot  th>s  Jury  tias^t  tliero  cotatf  Oo  ;« 
YoooTery  uaciv^r  ths  a»  «oad  co^yat  of  t&'&  cSecl^w^ratioa  but   iii^-&  »bli»  rot^u«at 
v&a  irofuaa^*       :-<f ©adaaw  ai*©  cite  -;;^.Qrtlt«r3a  i'naot  Co»^  t«.  vlaioajso  Ny»«  „, 
C«»>  51<^  :!!•  40^^ I    iaiatgoll  ir«  n&r<|^iBg||  k>4!^  ill*  4iS4t  iuao  nany  other 
ftutiiorltlea  vhlch  hol<i  tluit  It  in  trrnit  to  au^Moit  %&  i»hi»  Juryt  9tth 
iaB%x'k^«ti«m  tliat   iiMy  ttay  return  %  veraiot  ticv^ !*«>&» t  a^iiy  cooat  %hi9li 
tltero  la  ao  evicioaieo  to  auetaia*       tlatoro  1»  eoai'liot  ia  th«  4fTic«BOo  aa 
to  whether  at  thi»  tiaio  the  stroet  e«tr  whk  ewiti^he^  fro»  th<9  utoat^wA 
to  tho  «u«tt»ous4  trt.ek  aqy   v^rsiafi  by  so^m^lng  th«  geiME  or  «>thfft^la« 
aac  £!▼«&•       It   is  tra«  th«  jfitaossoa  for  plaint irr  a«l^  th^it  thagr 
eota«t  cot  th*  «&rt  bttt  thoy  4i4  «  t  s«y  th&t  tlMiy  a^v  It  «.t  th»  %Um 
it  i»KtB  frviteh^e  friw  tM  «zr«  tm^ek  te  the  eth«r«  «b^^  >o  <*o  not  rogartf 
the  tsfeilHTt;  to  glvo  v^mliig  of  the  cluwsgo  whleh  »»»  nbeut  t©  take  pl&co 
&•  iiaBateri«a  »»<i  HiUi^c^tant*       The  ine^truetieii  rout  ther&ier<?  i^t 
«rx«(S«ot;i&  jmd^T  thfr  elroimatiyieoe  ot  this  o&»«» 

to  giTo  losi;ra«ti«aa  soa.  iif  3  a»o  4.       Xhoy  <io  sot  polst  out  lehloh 
oao  of  theao  aho«l£  haro  boon  glTon  but  liiTite  tho  ©ou^t  to  fi«*  «ao 
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04   rwiSi  Orf 


The  lA^wrs  izs  %hi&  e^M  sltq  «Mi,'4&x'atlT«2jr  »itBpl9  )mi>  4ejr«iMl«Bt» 
T3ftt  iD«trueii<mi8  giv«a  fairly  96r^x<i^*i  «T«:ry  aM%<eTUil  i0f^«  of  ih» 

Jttry  ^oultt  mm»  %*  a  4iff«r«at  e@>isclu»ioii« 

it  1«  nrff*^  tfial   the  4&»fk|^s  ia.l«w«<!  irtrt  ^xe.naiv** 

jNTTiSiMBiteki*      71U»  <?dttrt  w«uld  n&%  b«  4m«!itif lif4  ia  iat«rf«rUig 
mith  th«  ▼«?<  lot  af  tlt«  ^wey  i&x  tliie  r«%«(»9i«       e  tlLi»k  iitilbotaDtieJL 


i  ^mm  uXifwi  x'^iK 


«t-><'-t«i 
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VlYXa  J.   RUBIfi, 
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im.    JtJ3TICK  teATCHBTT  I)35LIV:«.SP  ms  ©PliJlG*  0/  TH^   COUKT. 

On  January  7,  1951,  tfax  i^?Tin  eau««<)  ft  judj^ixaeut  ^  eonr**- 
tittii   tft  be   nnt«rM  agaiatt  Umy«r  3,  Kubln  I'er  $522. 5i.      The  judg* 
aftnt  VAB  entered  on  the  ^retrilveory  n@t«  ru^de  bjr  Kubin  oB  i^tkf  36, 
IfSO,  wh«r«lEty  h«  i»roiul*«<l  nljs^ty  daya  %ft«r  data   t«  pay  to  th« 
order  of  Al>«  Blank  th?  aus  af  |9(X}.      th*  uot«  i»  «dn,ior«ed  on  th* 
l>«t.ok  by  £lnf)k  And  Ju«vln  sMtkd   (font^iiis  9«««r  to   cocfaea  jud^«nt. 
On  January  *^3tii  th»r«fcft®r  on  motion  oi'  di«f«i4(aant  tho  Jud^^n&snt  »»• 
or<i#r«d  to  bo  ofionod,   d«fer.dai;t  allowed   t©   pl^ad,    tlie  ja<}f;c&ttnt    to 
otond  «o  aocurity^   mi^  tho  affidavit  filed  in  support  of  tho  i&otion 
to   stand  aa   ar;   affidavit  of  merits. 

The  affidavit  wa«  aft«r«rard  a?i.»ndod  and,   in   outeeta-ct,    ad- 
sits  the  oxeoution  of  tb«  note  but  avers   th»t  tiiis  note  vith  anotuor 
for  the  sma  aaount  was  dellvsred  by  daf  m  iant   to  Abe  Blank  at  tlio 
tiait  of  its  excoutioB  for   the   pur^ofte  of  negotiating  a  lo>w  in  be* 
half  of  def»n!l*nt  at  tfao  bank  oj'  Blsoak;    that  thie  bank  refused  to 
aak«  the  lo»n:    that  Abe  Blsnk  tJaen   took  the  aattar  U9  witn  plain- 
tiff anl  that  olalntiff  offered  to  negotiate  a  loan  on  the  note  a% 
kis  own  bank;    that  Abe  Mank  l*ft  the  note  with  plaintiff  for   that 
yurposo  and    endorsod  it;    that  he   th#r«»ft«r  doc^andod   ihs  iirocoeds 
•f  tho  loan  or  a  return  of  tho  note,   but   that  pluintiff  refused  to 
iolivor  either  to  hist;    that  plaintiff  t^ok  the  noto  without  eon- 
sidtratien,   is  not  a  bona  fid^  holder,   but,   cm   the   contrary  holds 
tho  sa«o  without  rij^ht,   title?  or  i(tt«»rest. 

Thero  was  a  trial  by   the  court   and  a  finding  for  plaintiff 
in   tho  amount  of  tho  Judipaont  by  eonfoseion,  and  judi  siont  was 
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dd 
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a    M«u\«t  Jtfltti  »lrfl   t«*liJ    jjltttfX  it"!?  -»««   ?»  #flj!ha«l»l^  t»  IXarf 


«nt«r«4  on  thia  fixi4inti. 

It  i«  oon tended  fey  def#ii;!imt   that  tii«  ju4j#s«9i5t  ie  «.c*ija«t 
thtt  m&rdl'««t  Mr^sijrht  of  th«  ^irideneA;   thdt  pltilntiff  stoQulrcrd  th« 
BOt«  frtm  h\tm  JBlftisJt,  iFho8«    tltit  *««  d ef te tlirt ;    tJi»t   the  burd«o  of 
yreof  wa»  ihf(r«f«r«  oc  iplaiiatl ff  to   »h«w  fey  a  prependtrjujet  ol*  th« 
•Tld«no«  thAt  ht  viftv  A  holdtr  in  du«F  ceur««  tma  that  pla&istll'f 
faiXtd  n(^  to  preYt;   that  tli«  trial  court  ffrr«d  in  r«Ji»6tliig  •'vl^ene* 
•n*«ra4  t«n<tljsiif  to  ottov  that  Afe#  Blank  tooJc  the  not«  witsiout  eoa« id- 
oration  «ifid   t>mt  tho  d«llY#ry  tr*  hl»  «««  ocmdi  tloaalj    furtSior,    that 
tho  court  orrod  In  rmfu9in^  to  pasa  ®n  tlv«  ]^rop(»»itiQnfi  of*  lam  oufe* 
Alttod  fey  d«f enfant  a«d   Umt  a»  a  tamti«!ir  ^f  law  pXaskietiri'  ae4»r  tho 
oirld<^oo  was  not  a  iioldor  1»  duo  ooux'a«  aiad  t^ok  the  not*  oufejleot 
to  oqaltioo. 

tha  rme&rA  nho^e  tl^^t  ^t  tli«  e^nalusion  of  tho  OTidcrnoo 
■feoth  aldoo  r«atttd,  ^k«r«iApoi3  the  oauao  wa»  eontluuod  Matil  aaothor 
4Myi   that  at   that  tie*  tti«  court  ja'ino'u»ieod ,   *1^«  judipaetit  of  JoBuary 
B,  19 31,   judg«i.«nt  fey  «onf«seion,   in  tfo«  raja  of  |52S.SC^  will  feo  af- 
firmed! {"  that  tk«  attorjEi'S'y  for  defendant  then  eubmitt(»d  to   %hm  oDurt 
preposltien«  of  law  in  writing  Mid  raqu^^^totad  tfa«  court  to  held  or 
rofuoo  the  »a^;©j    that  tlno  followinji  colloiiuy  tJioa  ©©ourr«»di 
"llK?  Court:     Yo'ii  &r«  a  littlo  felt   teo  lat«,  ferothor. 

kr,    3e}&ofi«ld:     £iot  undor  the  Ism,     Ihoato  aro  not  instruo- 

tiono.     TijftBO  Art  ?>rGpo«ltlofts  ©f  Iv/t, 

vho  Court:      I  undoratand.     You  ar<?  too  lite.     I  wado  ay  findk 

iB£. 

-ur.    Sohofleld:     I   aubiait  t©  tho  Court  ce»t«s&T>oraft#«>uely  with 
its  findings,   thoso  propooltioniS  of  law. 

the  i;ourt:     iio,  no.     iiufes«^u&iit  to   tho  fijidln^  of  tho  Court 
yvtt  «ufesi,it  eortain  x^if«'»position«!  of  law,      Ycu  may  gff«t   that  lii  tho 
roeord. 

ter.   aohofiolds     Isn't  til.  prswitieally  coRtoaporanoouB  with 
ttm  finding? 

The  Court:     Ao,    8Ufes*«itt«rit   to   the  fludint.  »f  the  iiourt.     Tott 
•TO  too   latO. 
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Mr,  Sehftflcld:  May  I  hm-v^  tho  r»eordi  divcJLoae  th«it  tk» 
Cftiirt  indiie«t«8  it»  linking  und  iAa^diady  Uiere^i'tcr  i  su^cuBlt 
th«ni  to   tb»  Court? 

Th*  Court:      I    dl^  not   lit)  Ucat«.      I  £»«d«   a  TiiuUnt    and   ta« 
rteord  vlii    «e   shaY  It,   &nd   vubft«Que&|Iy   th«r«to  you  kimIo  yoiur 
tender.     Let   th«  reoord  uliow  It  rl^iit. 

Sir,    Sehofltlfl;      li*':;»«*iat«ly  »u"b»«cju««it  to  th«  finding  of 
tJko  Court. 

th»  Coujrt:      Yea. 

Mr.   ilohoflel^l:      Ix£m«(llAt($ly  «utoo«<3u?^t  to  the  flnfllleg  of  tiito 
Coxirt  I    tenl^r   t.t<    th<?   Court   tr.e««   prs.po8i«ion»  oi'  l«,vr  hmhI   1  H,uk 
tli«t   tlBioy  \-><^  flSiArked   ao  Def  (^(Hant '«  Kj^iblt  1. 

X&e  Court:      All   rigut,   ^srk   taooi.      ( X>oou«iii»itt  »MUrk«4  ao 
re^^st^A.)     Call   the  n'^t  caao. 

Kt\    •"«ithoJ*teI<1;      X   <!eslre!   tc  tiui«  r^n  ttxo«(utioti   to  Uie  ro- 
fuoal  of  tUft  <i^ourt  to  oi»o«14«r  a»4  paao  on  tb«  9xope»iti<»&8  of  law 
eulMRltto^." 

Sa®  ccurt   should,  hart  rec«iv«d  and  h^i^  or  :r®fu«««l   tho 
prcpcsltJons  of  law  sutelttod,     BeXkia  v..  BuftitLit  213  111,   Api>,   SS>. 
ProTlolone  of  B«ctlon  61  of  the  l*ra«tl6«  act  (aisltJi^-Uurd'e  Hi.  Bov. 
State.,   1631,  p.    22€3)    are  Kt»ii4«,tr*ry,  ai%d  a  failure   to   coKnly  there- 
with OR   tb4$  part  cf  the  trial   court  may  b«  rever albl«!  error. 

The  ooart   should  cot  i^ave  %eted  Ir^  ai:<i  arbitrary  »iamier.     the  ieiRao* 
In  this  cs.«e,  hoc-'over,  are  few  and  »ifi^$»lei    «uek  as  orror  is  not 
Booeeearily  revere  IT;*!®,   sircj   f©r   re*i8aa«  ]i*»r«lfi«ftcir  ®xpr«B©e4  wo 
think   eheultl  sot   be  h»ld   to  "ba  rttveraikle   i»   ihi»  case. 

There  it  uncontradleted  evidenoe  tcndljst^  to   ehow  that   the 
Bete  eued  oxi»  ae  well   ao  anotiier  note  far  the  OMae  aeount.  i^ae  <fe» 
llYered  hy  defendant  to  one  Ahe  Blanh  on  or  ehortly  ^ft<>>r  tho  tiato 
ttpOft  whleh  it  wae   execatea,   'shista  waa  amy  26,   193c ;    thm.%  the  note 
was  <!ellYer'*^d  to  Blanu      for   the  puifioae  of  ^Isooonting  th«  sasie  la 
hehftlf  of  ^e  Salter.     It  ie  urg«a   that  the  eourt  erredl  in  ref using 
to  reeeive  other  9-?l,i«jeo  offered  toa>Jliiiiei  to  show  that  Blank,  the 
liayce,   acquired   the  note  froir.  the  »ak#r  without  eons iderat ion  and 
for   ft  e53clsl  purpose,    afid   that   ttio  deliiferj  of  the  inetrumtnt  by 
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(6ttf«inA$ax%   to  Blank  vat  a  oordltlcAai.  d^llvary.      Ih<»  •iri^wie*,  «• 
think,   nhould  hftve  b««n  H<iimltt*d»  but  in  iri«w  cuf  th«  fact  tli»t  all 

ftndliuit  WAR  Biot  pr«ju<!i@«A  by   &uoh  «rror. 

Bef<m<1iint   ooi%teri<![«  that   t)lrie«  (i»d9r  th»  uridltti^uted  «vi<l««to» 
plalctlff  aecnulrffd  the  not«  Troa  BljuaJc,  wi:i«)»«  iitl*i  wattt  d«r«etl-r« 
(by  r«»torA  ea'  a«ction  55  of  tu«  ^'tigotiaisild  iastroj^enta  aoi) ,    th* 
burd9fi  of  preoj'  va»  c«»t  upoo  plaioifcirf  te  prov*  by  a  <pr«r?on(i«riimct 
01*  ih«  r«ri(i«i:;Gt  tii«i  h«  wt^a  a  }iol<l«3r  in  du«  eoujr»«  i»  order  te  «n- 
abl«  htm  to  reooir«r  upo»  His  alais.      x'lstat   taisi   is  th«i  law  is  evtab- 
lisaed  fey  BUtteruU*  ««•••  in   xiiia  @ourt   ^lUd   ti3L>>>  ^upr««»f  eourt  oon- 

•trulJBg  tmid  ®««tio»  5&.     §$»:aM,»j . v.„.4iU^,fim ^j^.^p  Bp.iilt,,   ZM  III, 

i^6;  i^iLJUJISSsiEUlM.  308  irj.   %mi  ■^a^ttmrnn  y,  X>#wi_»,  3??7  iii, 
♦5»:   Oy»ny  v«,.lia^f.;^..    334   ill,    ©6;    ^trgt  fe»tiftBta  Bj^rsH  of  uarvBy  t,, 
l?a.ll»   23*   ill*    ^l"?**    412;   By*»rd   ▼,.   fc^yit^^jr.    843  ill,    Apu,    4»0;    iol^a>l<tt 
T^    S^baiiilt.    3S3  111.   Atsip.    514{   Mou»b  v.    TQl»yj>.    2154   111.    A|sp.   1««; 
tftllJT*^  V,,  fei,d,«fl»  ,3tatga  ImrtatHigpt  i.:<|..   263  in.    A^p.   380; 
ItM-.1L*.-JMEll.   ^«^'   ni.    Ai?n.    I'iS. 

fhe  oootrolllng  ':;u*etion   Ik  ttet  c«»«  tittr«:for«s  It  '^.<Rthfr 
tli«  fiB<41og  of  th*  OQurt   thwt  T>l«lntlff  took  th«  uot*  bafer«  ma,* 
turlty  MS^   for  y»lu«  without  netl««  <nt  d»f  ^mJawt »•  righto  i»  n«nl* 
f^otly  «gain9t  tho  w«i4i-bt  of  the  erlflwioo,      Unon   this  oruoiial  %»s4 
oontrollifig  qtieotlon   the  «wia«no«   is  in   iirect   eonfliot.      Abe  JE^link, 
teotifyiag  for  tJef er)4*rit,   eaid   tfiat  a  few  '*ayB   -^ft^r  the  4ate  of  tho 
exeoutloE  of  the  note  ho  lfiforiue4  piaiwtiff  fully  of  lefeiiiiBt*» 
riitrhte  sn4  of  the  pur;»09«  for  whleu  the  ?  ote  had  bees  dellTered, 
niKnely,    tnst   it  '*««   to  be  uoo*?   to  nee|otl*»te   a  loan  «t  def»Rds«t*» 
h»rk:   that  plaintiff  took  the  not**  with  full  kBOWlM^^t,  agret^ing 
that  he  w^uH  oarry  out   the  purpose  for  which  it  wao  fJcllverei,  but 

Afterward  fall««  «»<«  refused  to  oosjply  ^itU  these  proiaieee  in  that 


»ir    ,»;>a*41ir'#    ^^      ,\'£^fll-:: 


;3'v'Jt    .?{(.     ■  ''fii'^    tS^ 


;Jtj^;::s^   I'li^alAXf 

-    :rf) 

■^Aii 

>     «A^>^ 

ISr^xq  Id  a«j»ictfir 

;flS 

J»^i 

.tUSft 

c.f&    f Hwiii,  lif 

•js: 

■  ^^  at? 

MJ 

ttf* 

regard.      On   th«  other  h»XiA,   plaiaiiff   te»tll'le»   that  he  w»«  not 

inrorise^  In  r«igttr4  to  any  ooaUtlmiMl   «l«.llvery  oi"  tne  aota,   but 

oayo   that  Ato<t  Bltunk  wao  Indebted  to  klm  end  brou^iht   lh»  iioto  to 

not 
hi%/on  or  a1»out   the  dAte  oi'  its   isrxAOutioii,  1»ut  prior   to  ito  ««•» 

turity,  on  July  21 ,  19:SC;    the^t  Blank  ait   Uiat  KlM&tt  ire(|u«»t«(t  i'ro» 

hliB  ai  loan  oi"  JBon«7  aiid   .flnskiXy  ©ffsr«.'<l  hlaa  tla.e  aot<t   t©  «'  rdy  ^n 

•a  AC<56unt  diue  to  plolntlff  ftim  Blaait  tMid  on  t3ao  doliir*ry  io 

Bl«Ak  of  p\»iKtlfr*o  Qh^tt'hi   for  |75  jxayabl©  to  ourr^noy,      Xhs  ch«oii 

woo  proi^ueo4  In   eourt  but  by  iaa'fvort'ftnqo  Aapaor^ntly  wa«  not  of- 

forod  In  ovl.ioneo,     Mank,  howey-isr,   adi8itt««1   tkat  He  rsiselvod  tho 

ohook  «U3<$  oollootod  it.      Ho  t^^tic&oay  l&  to   the  «ff«ot  that  ]&«  ocd 

l^lolntlff  ot  tlm^o  lrlte4  eii'.s.mkfs  with  e»aen  Qth^v ,  but   th,«  *'Vidi«?ri.oo 

dofto  not  indicate  ttst&t  tho  tr»r)i»o®t Ion  on  July  ISlot  Wiio  on«>  of 

kiting  cho«i;o.      If   th*t  ia&4,  booii  th«f  oaa^  it  would  huvo  boen  poc- 

oiblo   for  M»»k  to  protluoo   th«  ch«»«j8;  glvow  in  oxehango.     i-nter   in 

th«  y«ar  Blank  fil«<J  a  voluetary  petition   in  te«tBkrMf toy  ?uid   ecn»*Julo<l 

plftintlff  00  ono  of  l»is  or#<sUt©re,     it  «I»o   spijaora  by  tixo  *«irl<I®i300 

•r  Jslonk  »ii<S  of  'iofefi4*nt   ti:»«t  -siiitn  iofftimjifint  dl«cov*r<»d   tfu&t   tho 

aoto  woo  in   ^«  hwik  for  ooliootion  h«»  took   the*  ia«.tt«r  up  vith  Blank 

«bo  g*-vo  to  dof  e^'Klaiit  hio  owici  p«r«';;»aal  noto  in  ori«?r   to   aavo  deftU'l- 

ant  hanaoso  in  tho  mattor.     it  apjxsaro,    th«*r«8fer«,    tUot  plointiff  •• 

aooount  of  the  tnurioaotlcn  is  oorroboruited  by  tho  cJiOolt  glvsn  ^% 

tho  titte  and  by  tho  other  oiroi^oEr-otancoa  ve  hiKVO  i9oint«kt  out. 

tha  court  o&w  ««d  hwiwrdl  tho  witnf»«o<»o  give   th#ir  fulto  con 
trftdictory  t^stisiony.     Tho  finding  of  tteo   oourt  is  otrttitlod  horo  to 

tho   sauso  wpiji.ht  hp  th«»  Tt^r.-ilct  of  i\  Jary,   aiid  in  viotr  of  that  faot 
«n<5   th©   corroborating   oirouiaat^meoo  we   iar<»  not   ailft    io   say   f'^nX   tho 
ocurt   orr<»»1   in   f tudtr.^  that  plmiontiff  wjto  a  holdor  of  tho  note 
upon  whio  V  h»  euoo   in   good   fsiith   anfl   for  vaU.uo  h«foro  it»  maturity. 
If  auoh  WAO  th«  f*ct  h*  vao,   ©f  souroo,   onti^lfl•?l  to  r«eor«r,      tho 
JttdgififtRt  of  1hf5  trial   court  io   th«r«foro  bo  affirwed. 

C*Concor,   F,    J,,    and  i;:o;5uroly,    J,,    oanour. 
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MR,    JU87X6B  ttATCHltrT  ISSJUlVjgHliSB  ?H1  OPlMlQi^  OF  tHl*:   COUBT. 

llil*   !•  an   «ci>«»al  l>y  d«r«ntlaiit  I'roei  a  ^udipmnt   in  tit« 
of  1537,80   «rter#a  1r   fxyoT  of  plsulntlff  an<i   against  d«f«*i'1«Rt   upoo 
tk9  tinAlag  of  tli«  orurt   In  lut   ««tttlon  of  ils,4i  fourth  olaaa. 

Tht  st'Aim-xmt  of  olalei  a1i«rr«ia  tiiak%  plaintiff  waa  eo&Auctinf 
a  t>uaiBo«s  aa  foreign  ee^l^a  f^&clera;    uiat  ob  or  sU>«ut  Aj>ril  4,   1931, 
tfof«adant  agra4»4  t-^  p^  plaintiff  tmi  ^ftr  @e.  t  oc'££i»:ki3i^lon   for  obtain- 
lat  pttrch.!*a<»ra  of  itt  go^ds,   »*r#»  >md  laereiiair.dlae  for   axj^ort  ©titar 
than  to   tte*  Britiah  I  ales;    that    luring  tha  laoiiith  af  A|»ril,   19:^1, 
yXaliitiff  0l»talRi»4  a  ott«toss.©r  for  def en^.lsi'.t,  naaa<?ly,  kaesr*.    I^liou, 
Svitxcfrl&nd,  vivo   pureh»i««d  goci*.  war««  a<i*i  aoroh^ndiaa  from  A«f«n<l- 
ast  in   th»   total    tuit  of  ^^3373;    th^at  iiilalntiff  th«tr«up9R  l»«o«m«   on* 
titl«<!   io  *»  oomzsiowlon  of  ton  p«r  c«nt,   Krhiaa  A«f*n'lltwjt  refused   to 
ptLj  u|»oa  roqufBt,      n«»f«naarit   filed  au  affidavit   of  csarito  a»s?ortinf 
m  d#fon«!f  to    thT'  vhol**   ^ffleaaijrt,    «K!aitti»4>:   that  pla:»tiff  '^»»  wugag**! 
la  tixiBinrsj?   a&  &  forwign  ofilao  f;*ctor,  tut   4onying   that  on  or  a1c°ettt 
A|»ril   4,   IP'S!,   it  agro«4  to  pay  -lain tiff  a  twi  p«r  eont   eof-asioslon 
for  ol)tainlng  purehaaora  of  its  goods,    aft  all«£»4,   or  that  £lioa  of 
liwitKori?%na  purchaaod  any  gooda  whatooovor. 

It   is  urito^  for   r«T#r*aX   that  tii«  flisiinij  and  judgjcaont   is 
oontrary  to   tho  naxUfost  wwlfht  of  th«   «rvld«n«<»,  and   -..h»it   th«  court 
•rre<2   in  oxcludlag  OTii!«neo  offorod  by  doffarsiant  and   in  (tony lag  a 
motion  \t   tixa  eloso  of  ail    th«  •vid^vieo   to    find   th«  i  issues  in   f^vor 
•f  dof<mdant,      lit   wipport  ol    ti'iis  last   cont«riticri  it   is  urged   that 
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th»r«  w«i«  In  fntt  BO  «Tl4iHne«  of  a  »«!•  to   th#  jjitrUcs  nH»®tf  an<9  f»r 
ik9  prleff  av»rrf»«S,   cxettpt  a  •tHtfH;:<«it  eoatalAod  In  «  l»tlfir  froK 
pl&lntllT  to  «l#f«m«!*jBt   4«tA4   April   14,    1951,    an<?   it   in  Sir^njit*  «» 
th*   authority  of  HateXy  v.    a.l»»r.    3W  111,    Sda,    thJit    ihlis   evl«5«««« 
ia  wholly  iiisufflei»nt   ao  »*  matter  of  l»»i»   to   estahliiih    th*>  f«ct  of 
th«  sal«. 

If  that  Icittar  atood   alon*  in  th#   r^corA  thc»r«»  would  b« 
K«rlt  In   titlJS  centariiori,     Eowerer,   it   4o»»  not   stMBd   alocsa.      It 
ia  only  ona  of  a  sarlca  of  l«tt«rs  In  sja  «xteiid«(i  Gorr9»poraAtncM 
tetwortn   the  tjartiaa  whieh  wore  adiiilttdd  in   «Yi<i«iio«  without  objee- 
tlen.      Tha  aorr 'ft|f>ejai!ane«,   to  fex  «»   th«  aa«a  mpptmra  frtm  ih«  rdecr4, 
b«»g««  with  a  l*tt*r  fr©«  i»laifitlff  to  daf «n  iant  <!at«d  varoh  2€,   1931. 
Ob  «ar«h  50th  «f#f«»nia«!it  wrota  iilaiRtilY  raplyiag  te   tha  1  «tt ar  fro« 
plaintiff  •9at«d  Marah   26th,   *ln  re.fer«ja«a  t©   »cuad  reeor<iiug  aqui^- 
Bsant  with  tm  aMltien&l  felt  rmitajfAin^  ana  lt,  Kioxsard  Vogl  of 
Fluanlng:,  tong  laiaud,  H,  t,»     That  latter  alto   st*t«»  that  m 
•oas  fta  d«Barir>tlTa  jiaattar  and  llliaatrations  %r?*  «*v>_!.ilabl«   th« 
wrltara  win  Tjt  glad  to   9«nd   Uta  lQfor»»tiGa,   «»«d  that  iam  Vo«1   la 
lnt4r««tod   1b   apparsitua   for   shipsiant  abrrsad  to   $»9inia  outalda  of 
tka  Brltiah  lalaa,  "we  win  fee  glai  to  offftr  yau  a  aoaualssloB  of 
10^  on  auah  aa^aa  «a  raay  b«  aoweuaiaatad,  *     Qn  April  1st  plaintiff 
wrote  that  Vogl   ^d  Galslar  had  ho«n  affarad  daf enfant 'a  «qulpa#nt 
far  •hluaar.t  abroad  by  plaiotl ff,   addinig,    "Thay   art  laaviBg  for 
Chioa«»   today  nnA  wa  havt  au«g«»8t?d  that   thay  Uaiediatsly  oonf^r 
with  you   in   th*  «want   th»t   thay  r«i|ulra  a  dau^onatratiors  ar   olosar 
•xa»^'ln«tion  oi"  your  ar>paratua.'*     Thla  l»ttar  aloo  re'^aeata  defand* 
ant  to  quota  tha  prlea*  in  Its  eata.logue,   st^tting^   *9«  of  eoura* 
undaretan<l    that  yott  will   al'aw  ua  a  further  dlecount  of  104  plu«  tlM> 
uuuaX   2^  caah  dlecount,"      Jn  April  4th  dafendwit   rapliad,    thanklan 
plaintiff   lor  tha  irn'ortnAiioa  re^ariing  ^ogX  B^Md  aaialar  »a  aan* 
tailed  in  Ita  lettar  of  ^ril  lat,   4tad  atatiug: 


.ftXiia  Ml# 


run-. 


-"i19fcfW 
.' S   Smjubu 


th*   •»!»  of  any  apparatuo   to    th«!»#  (s«ritl«jren»   provld«)<}   tt    I?   I'er 
ox]9ort   *a»4  not   t*^   th«  Britioii  X»l<»«i. 

B*   ooaurod    tfeot  w»  nRV#   c«>irva»t«?  f«c  ill  ties   for   dls^iliry  fl#4 
doiconotratlriK   the  oqwlps^ipnt  ijou   iinft^«>.   icuT  in  your  i«t1j«r.*' 

Cm  April  14th  rl»i»tlfl   wrot©  th»i  it  bad  Juot  htt4  «  f«tr«- 

woll   «©nf«renc«  with  0   i«l»r  wai   *nAtunUiy  »r«  i^l«as«d  to  l««ni 

of  hl«  initial  ordBT  plaood  with  you  at  CfeioiiteO  h&viug  »  tetol 

TAluation  ©f  •iSS'Tft.OO  U,   S,    ourr«»i}cy.      In   ordor  to  keep  our  r«cor4o 

on   thit  transactioB  »or«  aocur»t«iy,   pl«a«o  f©,r«riU"«l  tas  a  duplioote 
of  j«>«r  fteknov3  <^-.i  ..:B5«snt  covertnt?  this  txftKsaetloa, »     in  a  poistscrlpt 
to  the  lottor  piaiiistiff  tello  A^Tff.Amnx   tixot  Oei«lor  will  ^o  soiling 
for  ^ropo  ot,  the  nsorre^r  »n<s   aut.&peifco  a  tei«graffi  to  hias  at  tlao 
•t#«Bor  Tlolilcg  fel»5   "bon  voya^o."     ob  April  Idth  fiofendauRt  roplled: 

*Wo  woro  rather  aurprleod  to  r«o«?ivo  your  lettor  of  Aj^ril 
14th  olAii^ing  eoi»&i«eion  on  tho  ««li^  of  ap]>«tjr»ta«  ^Uioh  0Y<snt  mlly 
is   to   roach  hUioc   vl.    A.. 

lae  i^lion  orgAKtisation  *re  ^Istrlbutoro  lor   the  S'Ot'i'rprlso 
OptlooJL   Co.   of  bfl4   ^*  Haf  3olj>h  Jit.,   whlc«.go,   aod  JKf«ny  wotko  o^o* 
hoforo  tho  i£lion  r#jij-«««ritAtiTO  «t%rte<3   for   thio  oouiitry,  ^e  asafio 
arriusge:-.ftrito  riti-  th*  .SRt»rtirl«e  Optical  Co,    to  supply  rocordinK 
opofikTJsttuo   for    thlt  eoeount.      i>:ur  order  ^fta  i»*d«  out   agfiirsat   tho 
iiKt«rr>ri»o  Optical   Co,    a;. 4  «■«  rwe^ive^l  t*i«f  ros&ittajRet  froic.  thorn, 
Prii«u»*"fely,   thoy  in  tuna  iblllcd  lliori. 

It  w»«  Bot  uBtll  Maroh  'adth  thiit  »»  reo«lv«d  a  letter  froa 
you  on   tho  »atij«et  of  noosiblo  tjurohaaoa  but  wvon  tiion  ure  illd  not 
BOO  too  oorin<?otlorj   %i?  your  lettor  of  iiaroh  S$th  ttt«tiono4  a  kr, 
Vogl  of  i'lusUng,  L,   r.,  S«w  York,  with  no  referoneo  to   the  ISlioB 
orsaKisatlor>  or  fer,   ffto.   Uaiol^r, 

»o  arw  oorry  this  «ix-u]p  h%*  occurrod,   -fvut  wo  Iiavo  h;i<,l   to 
allow  tho  ^eflt^rprieo  Cptical   Co,   a  10;*  diacount  iiaoo  tho  purohaoo 
1»y  thoai:-J»ao  a«.n.«lo  for  re-<jalo  T5uro«59«e.      Jndor  tho   clreunat/snc©*,   it 
would  not  bo  harily  pooaibly  for   u«  to  pay    another  oociwlooion  to 
your  org&ssixatlono. 

in  ordor  to  aToil  aisy  futuro  ciisundorot^iidlBg,   plo&eo  givo 
full   dotails  of  any  oroaoQotlvo  ollor.t   sont   to  uo  tr>g8thor  with 
your  businoea  oonn<^otlon«  t^ith  hii^.* 

thin  Xcttor  prooufi&ftMy  aontaina  a  otato^ent  of  all   tho 

roaaons  t^mt  oesurrod  to  <lof'?nda»t  ^%  the   timo  it  w%e  writton  whioh 

froH  Ittf  otaiidpoiQt  would  juatify  a  rofuaal  tc,  pay  ooauttloolon  on 

thlo  aalo  to  plaintiff.     Shoao  roaaoao  quoatloa  nelthor  tho  faet 

that  a  aalo  wao  »ado  bor  tho  a&ount  of  It.      I'ho  inf^reiioo  io  oo 

ftloar  ao   to   aoiOUBt   to  aa   admisciet;   that   tho   oale  was   in   f{«et  isado  and 

for  th9>  prieo  atatod.      Tho  oaoo  ie  not  diff^sront  fro^  what  it  would 


,'! 


93     8l 


avfiiC  «rw  :futi    ,  6<iir*: 
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h«Tff  1i«en  ha4  th«  pATtlet   oonnunicatcd  orally  instead  of  Tby  writing. 
It  Amount*  In  oubatttAoo  to  fthit:     i-'lnlAtiff  ■«>/•,   "You  sold  goods 
to    tlie  amount  of  #337d  to   the  Qixatcm^r  1    aont  you.     Ho  was  the  kind 
•  f  cuotottor  you  told  ho   to   aon^i.*     9of«nd«int  ropllea:      "1   do  not 
owo   eoniffileelon  on  thm.%   sulo  b«eauoo  it  w&o  In  faot  »ado  to   cunothor 
party  »nd  not  to  thp  auetosuor  oont  by  you.**     It'  a  lalo  had  net   In 
fatt  boon  raado  or  if  it  wao  fU»r  an  onount  diff«»r«nt  fr<am  that  «ai«)i 
plaintiff  otatoti.   It   Is  not   to  bo  «uppo««d    tiiat  dofnndont  «oaXd 
haT«  failed   oo   to   statt.      Xt   eannot  bo  b«ld  on  tMc   <rvid«i)co  tliat 
tlioro  wao  no   OYldorioo  tending  to   tiho«  tho  »uLe  a»  all«$g«d, 

Wo  ttilnk,  how®Yor,    Ih^  court  orrod  in  oxcludlng  othor  eirl- 
doneo  off«rod  by  d«f^«dar.t   &n   tt:iat   and  other  Isisueo.      Tim  theory  of 
iho  dof^NT^ao  «%e  not    that  no   salt  h^d  boon  mmAe  but   that  dofendarst 

ool'^  to   th«  i£ntf»ri»rloo  Optloal  Co..  not  tHo  ouetoaor  reooa^wndod  to 

defendant 
dof  oxidant  by  |>laintiff.      ]!Yld«moo  of  tho  proaldofit  of  tho^  eemoany 

was  offorod  tondlng  to  ohow  this  f»et  and  tl!t&t  oogotiaticno  voro 
ponding  looking  toward   ouci^i  a  oalo  sioro  than  a  aonth  boforo  Mareh 
90,   1931.  tkan   the  l«tt«r  upon  wiiloA  plaintiff  relleo  wan  written. 
the  eourt,  ho'aovor,   exoluded  all   tUie  «irid«no#»   saying  that  he  was 
not  interested  in  how  the   eale  oame  about,   and   that  thB  only 
Question  before  the  eourt  was  the  tranoaotion  wltti  plaintiff,   and 
QjuestlonB  aa  to  whether  a  aale  was  made  to  Vogi  and  (ieialer  by  de- 
fendant were   ruled  out  upon  j^Xalntiff 'a  objeetion.      It  io  now 
argued  that   eoi£«  of  theae  ^ueationo  are  objeoti(»nable  In    forin, 
but   the  objeotion  made  waa  that  the  erldenoe  was  irrelevMit  anA 
immaterial.      Plaintiff  arguea  that  theae  rulings  were  oorreet  on 
the  authority  of  Dear  t.  Porter.   161   111.   2S0,   and  airailar  ^Wkmrnti, 
but  the  fnota  there  are  not   at  all   aiallar  to   the  f^eta  in  thia 
eaae.      The  iaaue  here  la  whether  the   aale  waa  in  fact  isiade  to   the 
Sater^riao  Cptioal    ..o.    or   to  one  of  the  partiea  direoted  to   defendant 
by  platBtiff,     Any  oollaiteral   f  .cte  which  would  hawe  a  dlroot 
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.'ni#ni«i<i  ttf 


t«n«l«ney  to   nhom  t2i*t   thnt   «Yi<l«Mie«  of  on«   old*  w»a  Bor«  rvaoonablt 
than   th*t  ol"  tho  othor  wrm  sUl»loalMo.      dt?t>naard  i^r^wary  ▼.   Itga^y^ 
809   111.   A09,    272.      All    Uio  fsiota  aurro^ABding  th«   leala   a}ioul<l  have 
litftn  allowttd  in  •rldene*  «ia4  w«r«  n#a«e9<ftry  Iji  ord^tir  that  tha  trutki 
•f  tha  nattar  nli^t  ^9  diMtari^inad  by  tha  oeurt*     tha  f»at  of  tha 
•aila  and  varbal  d^olarationa  ^irhioh  n.9Qmhpmii«i4.  Hiut   aot  ao  «  p»rt 
•f  It  'i'art  all   Ade^iBlMa.     Wa  hold  th«  «>jiclualofl  of  tbla   •»vl<)«Dea 
••a  ravaraibl*  arror,   anA   tha  jufgssent  le   th^rafora  tts^^vd  and 
tha  cauaa  ranandad  for  anothar  trisO.. 

0*Sanc«r,  i*.    J.,   mnd  l^aSaraly,   J.,   @«m««ir. 
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kR.    JU:;5tICl  JIATCHTSTT   MLIV£B«:i>  THS  OPIBlOf^   0?  TRK   COUBT. 

fl&intlff  corporation  l»roug>it  «n  Aotiot^  In  aaaussipsit, 
filing  A  dealaratlon  on    th«  coujsaofi   oounts  wltU  Mm  al'fi^avii  of 
Claim  attit.chitd   thereto    ^nd  lat<ir,   by  erdar  ot'  court,    a  bllX   of 
p*rticul»r«  «ho««lng  a  ol£iili&  J'or  mon«y  rtoaivcd  by  d«f '"Xidiuftt   to   th« 
aaoimt  of  $2411.65,  with  interest  »%  6%  fxau  l«ov9i^b9r  1,  1929. 
.D«ff»ni<«tjr<t   fll«d  &  S»le&  ef  th«  g€in«r»,l   ifeauft  with  nn  »ffidATli  of 
n«ritt  denying   that  luaything  was   du»,      ^'here  was  a  trial  by  jury, 
and  at   tho  oloae  of  all    th*  oiri'liMic©   th^   oourt  Instructod  the  jury 
to  rotum  a  toriict  fc^r  |»lalntiff  MtA  ii,as«a!i  dai^^«a  at  th«  mm 
«laiiB(»d  !«»•   int«»ra«t.      D«f«ndant  aov«a   for  judgiaetit  npn  obstaifi^t^f 
ygrtdtctA.   whlor,   us  *«11   mm  s^otlone  of  dufarU^nt    lor  a  nvm  trial 
and   In  arrftat  of  jU'l^.'^pnt ,   waa  denied   and  ju^1i^«nt  w%b  entered 
tt^on  the  verdict,   wbioh   defendant  aalcs  etiall   bf>   rev«>raed. 

Plaintiff  baa  aaai^ned  aa  oroas  error  the  failure  of  the 

court  to  allow  intereet  at  five  per   cent   i'ron  JHoveBiber  1,   1931, 

to   the  date  of  judgffi«mt   and   aaka  ti^at  tbe  jU'i$p«!int  rrftdared  be 

be 
•et   aaide  an!   that   another  judr;m«mt  ineludin^j   inter  eat/entered 

here. 

The  naterial   facte  upon  ^nish   thia   ouniroTerey  ia  biiaed  are 
not  dieputed.      On  December   29,   19?a,    *f  -'    lor  m^ay  yeare  prior 
thereto,   Alex  Gets  conducted  bueindse  i»  Chica^io  ae  a  wholeaale 
dealer  in   9g^»  and  itottltry.      On   that  date  he  notified  hie  creditors 
that  he  eould  not  pay  his   debte  and   thnt  he  »ae  calling  the^a  te  a 
■eetin<^  at   the  Jkicrrlcon  hotel   on  January  2,   19'S,      Hie  creditors 
»et  with  him.  on   that  date,   and  hie  attorney,  i^r,   ^XrmiU^,  waa  alac 
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•  Ism**!-""-   A    ■«    ©HJiAltftJ    al    •«»*«i*?'4   Mt;>i''><t'>f    ***  ,  Ot»^ii# 

«    Ai   arntU    fialXiao    r.  t.trf»h    iiXrf  ff 

•  t«JXH«  .     ^X    ,S  t****-  i«ici.   BoiiTtOJrf   «»r'i    J4*   a«i^»«« 


frte«nt.     An  n.  result  of  nttgotltttlonn   th*   ore^itorx  and  Mr.  Ci«tK 
•nt«r«d  into   an  a^cMti*nt   la  wrltlni^i,  whleh  In  subatantt*  provided 
that  »e  2ir«   Gats  was  unaibl*  to  pay  hia  oreditort  h*  v&uld  orgAnte* 
»  corporation  ^ritb  a  OApltal   »took  of  not  mnrm  thiua  $900, 000,   trano- 
for  all    th«  atftaota  «apley«i^4  in  hint  )S!tti»ln««8  to   this  corporation  in 
txohang#  lor   its  eosoaon  steeJc,   wad   thon  oxveut^  mi4  dellTar  to  hio 
•roditort  Botoa  for  th«  r«op«etivo  jMRidimt*  4u9>  to   th««it  arid  pX«'d«E« 
at  oollatoral    Uieroto  proportional   fthamo  of  this  eo^mon  a  took. 
This  eorF>oratloB  vao  organisatf  Jsmuary  l&,   19^.     Alex  a«ts  «u1»- 
«0yi1>«d   for   »1X  ito  t»hmr«»  1«08  four.     Ono  of   tii«iii«  four  wao  ta^tm 
1»y  hit  ^ife,    ^uothmr  fey  his   of'fico  m<axi,  ms.   Brown,   «nd   tn«  ot&r-r 
two  toy  ife«y«r  u«t«  jsnd  Morfc«rt  frauiStol,  T»»?)«otlv«iy,      Alex  G«t«*e 
•tooisi  wao  iseu«d  in  hiu  nm;:^^   tite  eortlfioatos  ^uly  endortod  by  nlm 
in  blank  and   th(»  ««m»  wer«  t!«li'«ror«d  to  tr..e  re»p«etiv«  or«!'$i%or« 
with  net««  for  t>i#  aacoant  due  thoi*.  as  providod  tey  tii«  ©ontraot. 

In  J^uly,  192^,   t,m  aroditoro  of  Mr.   aotas  held  a  Kt««ting  &t 
tho  offlo*  of  thft  at^orn^yss  of  0Xi».  of  t^i«  0r«i4itor9,  toteauoo  they 
had  laarnod   that  plaintiff  v»s  a.bout  ta   soil   to  Armour  4  CrO.   a 
▼aluatol*  «gg.  plant  loc«t«<l   In   t>h«  »tat«  of  low».     At  thio  ei-'&tiKg 
tta«  erodl tears  insift«»d   t  !%t  this  saould  not  1>^  done  with^^tit  th<»ir 
oonsiMit*   taak#d  of  an  application   for  a  r«c<«»lver,    ani  sonto  of   th«js, 
irtio  were  warehou«#tsien  and  held  tgga  in   etorago  beXowijing  to   the 
aorporatioB   lntiss*t«d  that  Mr.  aet«  would  not  b^  allowed  to  with- 
draw the  ea*#  without  paying  hie  lnv4ebt»in«8«.      The  orediltore  i^grttPiA 
that  en  .^uidlt  of  the  bueltt#«B  should  be  msx&m^   &nd  this  was  later 
done.     Another  aeetir:^  was  h<t:ld  at  a  l^^ter  date,   amA  the  creditors 
were  then  infomted   Uiat  the  plaintiff  eorporation  v&s  about  te  re* 
•sIys  $138,000  for  ths  Iowa  plant.     Although   their   respective  notes 
were  not  due  the  creditors  Insisted   that   this  asoney  when  rso^iTSd 
should  be  tur&sd  over  to   thesi  to  acply  on   the  indebtelns&s.     Dsfend- 
ant   represfrnted   the  creditors  as  their  attorney,  and  on  aepteaber 
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93,     19'^  t   th*  tttiornAys  i'or  plaintiff  Cisv'^  Ulm  »  wrlfeitiig  which 

rAcltftd   th«»  «x9eutlon  of  tU«  eollatftriikl  proi.lsaory  n6t<)i»  ef  a1«x 

0«t*  on  February  1,  19  39,   du©  on  or  b«ifor«  two  y«ax»  ftfttr  dtt.it«, 

to  thii  total  amount  of  ^lv«aL,300,    mA  reeitwd   tti«i.t  tin*  jplaititlff 

eor»or»tioa  wa«  hanging  hl»  thxfrawith  ohtckt  to  th<i  aaouuit  of 

|46,M4.33,  a«R4  that   th«  iJonarote  fi«f  rigor  at  tn«  Co,  was  to  pay  it- 

f«K?lant  iB«s«4iat«ly   for  th**  »©oe>ajH  of  th«  eorporatloii  17,8^5,42, 

vhleh  wim  au«  to  pl*l»tlff  froes  9«.i«l  ttofyigeratinu  Uo.,  msa.ing  a 

tot«l   tuisi  of  |54,249.75«  wuloi^  th«  vrltiiig  r«oit@d   ''is   to  !»•  1a- 

modl»t«?ly  p&id     out  by  yoa  am  a  30'C  psyw^ut  oa  tho  g»rincip»l  of 

«Aid  oot«o,   s«6h  of  eai«l  or'^it^rs  to  r«G«lvft  tTf>m  you  iiwiediately 

^0%  of  tli«  prineipAl  ©f  thft  said  noteo,*     Dof <»«fi«tfit  r«e«ivtt!  tho 

aald  sufa  ©f  .|7,ass,4?^  frcMm  tlhio  Hefrig,or.«(tli»«  Co.,   «fi<i  o«  2»opt«£ab®r 

96 1  1©?'9,  pr©c««3<ie<«  to  msUsfi:  «tll«tributloja  aoeordiug  to  ««ld  written 

dirootlono,      'Ih«r«  r«®i».tDiO<l  in  iils  hsKsd*.  after  dlatri"buti©»  .ftt.tS. 

At  a  ffiootin^f  ©f  %h(?  •2r«^dlt<*ro  to«l<i  at  d#f«&B<lant'»  off  too 

Ut»  Qttts  told   thea  tikftt  h#  had  ust«d  toss*  of  tfaft  ^roe«»d»  ©f  th«  isle 

©f  the  •i«.g-  pltmt  in   tii«  ^ureh^so  or  '♦iifliidging'*  of  •m^l    t.iat  l>t 

thought  thp  orodltora  »l»«ul#  g«t   wem^  of  It;    thstt  ^10  woal^  pay  26^ 

©f  t.h<iix  olalF8»  3i»A  woMia   turn  over  what^aver  profita  wero  ^«rlv«4 

frojs  egf»  i»  •tormga   to  the  or»<f-ltorB  to  "be  applied  or.   tholr  Botta 

and  that  In  addition  to  tha  30f  he  would  ?»lac«  th#  profitti  r#©«l^a4 

on  thooa  «gg»  with  daf«n4ai3t   for  Aletrlbution  ^vq  yata  a»ong  th« 

ered!ltori,   it  being  tt«ra4«4    thAt  <4ef  *n lant  would   rec^lYa  the  monoy 

aa   th«  «g«ot   of  tho  o7«ditor«  for  diotrlbution  mion^  than  aocording 

to  th4»ir  roap«etiva  intrroete.     Furou^uut   to   that  promiae  fiv«  ch«rclca 

ret?r©fi®Etlne  tho  profits  a<»rivo?!  fror:  th«>   sale  of   thsoe  S'ggs  wrr« 
dollv«r«4  by  fjlalutlff  to  doftiSi^ant  to  b«  proratad  amon^  tha  or»«i- 

tero  of  liets.      In  oaeh  easa  the  agga  hwd  b<i^an  d«pooita4  «ith  on«  of 

tha  oredltora  wno  had  advar^cad  mon«:^    tuereon,     3efm-A»i.t  off«r«d   to 

prova  that  th«aa  «g^a  wara  purehaaad  with  funds  Advun(i»d  by  areditora 
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in  vhoa«  war«houv«»  th«y  w«r«  •tertt4,  uyion  th«  und^rstandiag  th«t 
tb«  profits  (1iiriT«4  fro?^  th«   fi«il«  of  th»  ••»«»  ehouli  tn  appll«>d  to 
tht  lli^uidAtion  Qi'  tti«   inct»bt«teln«a>n  of  /il«x  acts*        Xhia  v?i4tn&« 
wa»  •xolad«d  bv   the  court,      i^'lftlntiff  en  <liff^r«nt  dates  thereafter 
turned  oTsr  to  d«f«na«nt  fW«  oh^cKs,  ^hloi,  ^ixa  the  balsmes  of 
|9*79  rsnaliiing  In  his  hati<is,  mn^e   &  total    sun  of  t2,41I«67,  wAieh 
recii»ins   in  d«f<redant's  poeseRaion   m^i  n'nieh  ?»rlor  to  briniilng  suit 
plaijutlff  dsi»aiid«d  b«     rcturn»>4   to  it. 

tU*  suit  of  plflkiritlff  cor<>eratiain   Is  for  m&Riiy  h.aA  iwd  ro- 
OOlTtd  and  is  br9U^t  upon  th«   t>;#ery  that   tne  acts  of  tho  plain- 
tiff oorporatlon  in  dslivsring  to  d»f<«ndstnt   tikoeo  oli«eJ£.'$  te  b«  pcild 
by  him  to  tho  psrsnaad  orsditore  of  Alox  Ootx  was  ultra  Tir«s  the 
oor'^oratlon.     Befeniant   r«|!li«>s  that  ur^.l^r   th«  f^^iote  ae  h«re  dis» 
olosod   t^«  cor  or^ition  JsuRt   fitR  n  mattt^r  of  l^v  bis  h^ld   to  btsve 
asauaod  i^nd  to  haTO  ag;ro»d   to  pay  the   Irid^btediioaa  of  Altx  Gstt   to 
his  or«dltor»,  ACtd  h«  oltes  Ao<jrfs  v.  Eo:i^^<ptB,.  SS  Ohio  St.   aaft^   tM5 
S,  S.   d7»i  4coro  Lmab»r  Co.   v.  frigdlnndor  Jbox  Co..   240  111.   App. 
426,   and  Chj^.^afff  aaB»l^,ijijgi  &  UffirtAt^^,  Cc:.,^yB^  ..^^jJl^llTaBi,^   ^3-*^  *11»   ■^PP* 
938,   in  vhioh  oases,   udsr  olrex*  steinQos  not   subAtantlally  dif f<^roiit 
froa  these  «^hieh  h«re  appAiyr,   a  eorporatlen  was  held   to  b9   oc   Ilal^Xe. 
If  that  rule  is  a^plioable,   plaintiff's  case  aust  fall  because   the 
Boney  was  tamed  over  to  def «ir>.if«nt  not   aloix«i   tor  the  purj^ose  of 
paying  the  debts  of  a  third  person   tut   also  In  order  to   satisfy  a 
legal  obligation  of  the  eorporatioa  ^hich.   It  hnd  aeeuaed  as  a  result 
of  its  incorporation.     In  the   >voorB  Lumber  :<(i,^  caae,   we  «5ild: 

"The  ^,u«atloB  whether  a  ccrpomtion  ort^anised   to   take  ever 
and  to   contlnae  a  bueiness  ta<>>roi&oforo  carried  on  by  an  individual 
•r  by  a  partnershi]»  and  where  it   issues   Its   »tock   for   the  ?xeai$ta, 
it  liable   ffyt   the    ieTste  of  awuh  individual   or  eop*rtner»iaip,  has 
not   so  f*kr  as  we   are  advised  been   squar-ly  deoldwd  t>y  our  Lsupreae 
Court,    4nd  thfi  aut  jorltlee   frosf.  other  Jurisdictions  are  not  in 
harmony.     Sut  we  are  of  the  epl»iori   that   upon  reason   and  aut  ority, 
the  cemoratlor.   should  be  h^.ld  liabl<3  ix.    suoV*  circomst^iKces.  * 

A  large  auaber  of  authorities  fr^n^  different  Jurladiotioas  is  ther« 
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eltffA  whleh  It  Is  unnf>tt»ti«iury  to  rco-i^at  h«r«.     In  jyil£Ma,J*l»SLiiEaL 

•"»»  ar«  dl»poe«()   to  loe  in  aeecsrdi  with  th«  eonalusion  ax- 
pr««««')   In   th.9  e«|)lril^r<  of  *inoth«r  divlsior*  oV  thlis  court  In  *»^yrf» 
Ltt»b<tr  Co.  V.    t^rlgdX>tfia»jr  ho:ii  Co,.   JW'.:'  Ill,    Apy.    42S,    wd  to  hold 

ta»t,  vh«»re  tb«   j'orjTkC-r  onrtr.cre  ar«    U»«  oniy  iia«telJorB  of  th©  eor» 
1»or«itioii  an.d  tUe  a«i8#t«  of  the  pAt'%mrisaip  have  l»««fr<   trar»af »,rred 
to  tfi"   cor  onation   f©r    the  cojiilnu'.ui©*  of    uib  'ibw«ifi»8«   iK   »xoli»ngo 
for   stock  a»(1  wlt;«eut  otii»r  conetd(!»rj*tioi. ,   alii  vlfire,    to  uee  tho 
•pt  rordt   ir.    thi5  opinion    in  An<tra»  v,   fa  pry  an.   62  Ohio   at.    a;S6, 
•ttoo  «*isb«r»  of  the  |»'sjrtK«i-9hip  .m*y~b^"  a-Aid'  to  have  aiaply  put  on 
a  new  coat,'   the  e^rporation  thtroby  ia|>Ii«rdlXy  aoounno  th«  pwrtnor- 
•hip  dtbta  a»4  i»  prisxta,  fhtei«  X-iabla  tiiarftfor." 

I'lalntiff  •««jSi»   to   contenil   faat   thin  dtf«K8«  ir»i  net  jjro- 
••iai«d   in  th*   tri&l   court  ajn4   thai  It  m&y  not   th<^r«f9r«  \}«     suo* 
eoosfulljr  urgft:)  h^vii,  BXid  it   «it#8  a.  number  of  caooo  such  ao 
i"-<wy  ir.   S^f»fidajd  Klw.YJB.tor  vo.,.   29$  ill,   2^5.     Xt  w&»  iield   in  that 
oaao  that  ik  paxty  <sBl«;ht  »ot   ia   4n  Aj^p^XXato  tribunal  ssimintain   0ue* 
o^asf-aXiy  a  pooition  whlok  wa«  itieonsistsiit  wlta   t^%t   taJt«n  in   th« 
trial   court.     We  do  not  uuder«t«£)<i  that  th«  poaitior*  of  def «»n':!lai^t 
la  thia  oout-t  in  thia  M«fctt«r  ia  Inconeiat^nt  with  ^my  position  aain« 
taln«)!(l  ^y  it  in  th«  trial   court*     If  »ach  fact  a::;>pettrfl  frovi  the  rec- 
ord,  it  h?ui  not  baan  point**!  >.'Ut   in  ticiia  "bri^fss  of  plaintiff. 

Plaintiff  ftlaf,   8«<?Ki»  to   oont«i.4  that  'fclie  affidavit  of 
merlta  waa  not  broad   ««noui^  to  permit  tha  IntroAuotion  of  thla 
4af <%»««.     Plaintiff,  howavar,  did  not  ohj«ct  whsari  th«   »vi(S«n«j«  i« 
•uftport  of  th«  ^ofenee  waa  offered  umA  d@«a  net  now  argiia  that  tha 
oourt  9TTm4  in  itn  rullKgs  en  the  udmitsaiofi  of  evi<1enoa.     It  i« 
tru«,   aa  plaintiff  oontands,   that   tha  ol>j«et  or  aaation  56  of  tha 
Praetica  aet   la  to  lit&it  the  iaauaa  ■&%   tha  trial «  Wt   the  f>X«a(iinge 
ef  4ef«mdant  ^•esi  to  have  l»een  reaponsivo   %o  thoaa  of  plsintiff  and 
•em,  to  give  aa  full   an4  aecurate  infonstation  of  the  dftfenae  inter<^ 
poeed  ae   tn%  ^l€^.Jlnga  of  plaintiff  ^iv*  of  tho  clsiija  praaanted, 
Harrlaon  ▼,   KoaahllX   Ca».«t«ry,   291  111.    416,   reXi«d  o»  t>y  plain- 
tiff, well  iXXustrat«»e  thie  ^t»int.      Inde^rd,    thia  rcoor^l  4o«a  not 
di»eXoae   to   thia  eourt    th!i.t   th^  ij^fanae  new  Inaiatad  on  waa  not 
preaarted  in  the  trial   ecurt. 


f:. 


IMS   «#:)*b  qitiM 


oti-  fit^.t-tt^i^  •ni?^--^  srf' 


.  •  it 


ill    -Jv.-tv  ?iiVif<     "<: 


ft4««tOt 


^^«    ,^^^ 


Agftin,  pl»latlff  »ta«rtt  that  th«  eredltort  of  a«tc  <l«AXt 
with  pliaiintlff  aa  a  oorporatlon,   mnd  «re  now   «stopp«()   to  dtny  ita 

Mcl«tff&ett(   citing  fttuBa/fcy  Y.    Peo>rl»|  ■k.i^rlno  A  glrii  Ina.    Cop.   95  HI. 

311.      Th#  rule  which  dtfen-tant  iaere  r«ll««  on  4o«»  sat  r«qwlr«  « 

dlanial  of  eorporata  •xlat<«no«,    andi   th«  (sor,9oraie  exintmic9  of 

fl&lntiff  ?»'«•  not   '$u«stlonv>di   1^   %hl9  c!!»»«>.      '£h«re  was  so  i»»u«  of 

SMl.  tXr^l   cortior&tlon.      It   l*  Kot   ci;i,li;5,«!4  tha^t   ttoo  eorporat*  "imtlty 

la  being;  uaa4  f<r  m  frauduleurnt  puz-iioAO,  but   it  la  ol»isi«4  that 

UBdar  All    th«  aireaffi0i?mo«a  tha  cerpor»tion  by  li&pli&«.tion  aasattiNl 

Uia   iabta  of  Gftts  wlien   it   toolc  aver  to  ita«If   in  paymtmt   for  Ita 

antlr«   eapitaO.   atoak  the  property  out  oi  w  ialt  i!ilo«i«  thoa*  detta 

Kight  b<»  aAtl»fiadi*      ^'I^isttlff  miA»r%^ft»   to   diatlnguiah  tha 

Chicago   .halting  eA8«,    isayiftg! 

**thar«  wfl>8  at  may  d^Rlin^s  wli.^i  th«  eortioir«ktloa  mm  au«h  bj 
ihoee  who  w#jr»  ee^klng   to   ■•!i8rc>|j.s4r<l   ti,.e   eortjorat*   orstity.      In   the 
Oftaa  at  fear  the  very  pur  eav  of  hAVln^*,;  tne   era<41tor8  agrs*?  to  tha 
incorporation,  wa©   lor  tha  purpose  of  refil'vlng  tho  aagate  of  Alex 
Gets  mnd    tha   aasata  of   tha  oorpori»tion   froct   using  tsik-eri  by   tha 
ere-Htora.* 

Thia  jMfjttKient,  howorar,  djlsr^garfla  tha  iispert«nt  f»ot,  whiojt  hara 

mippBmXA  without  oontraiictloit,   that   tha  pi.adntiff  corporation  kMi 

aonatruad  tha  tTwn««;Otion  to   tht^  oontrar^  ^id,  wt  think,  waiv«4 

any  taehnioad  rlghta  it  e^a^y  hurm  hii^  by  voluntsurily  turning  ovar 

thia  monay  to  aaf endant  for  diatributloc  to  tho  eraSitora.      '£h0r9 

la  no  doubt   tha  ultii»ata  pur^oaa  of  tha  entlra  transaotloa  and  of 

tha  agratsxianta  wita  raf«r«>noe  to   the  %mnf  waa  tha  payiaent  of  the 

datta  of  Alas  Gatt.      ji^hat  «in4  and  purpoaa  aaem     te  have  boon  ac* 

eoApIiahod.      Tha  action  whlca  plaintiff  brought   i'or  eeney  had  anA 

raoalTod   la  aijult&bla  in  ita  nature.     Aa  waa   aaid  in  kfigea  .y..,.,fc-a^'> 

yerlan.   S  Burrow,  IOCS,  67  En&,  Kap,   676: 

"In  one  «*or«l,    in*  giet  of   tiila  kind     S  actlcrji   ie,    t»aat    t^a 
dafandant,   UT^on  tha  oireuawtanoaa  oi    tha  oaaa,    ia  obllgad  by   tha 
tiaa  of  natural  juatlea  and  aquity  to  refund   tha  aionay;" 

and   this  eonoention  of  tha  lav  aispllaabla  to   aueh  aetlona  h^&a  baan 
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tm*d  Bitti  «»ol^(M  Hoiuti   i)*  *i4»9kiieio:M  mil  itdi  T«  aol#«»«no«  nlJtt  &«• 


a4a]Pte4  nnd   l'olloir«4  by  the  oottrtt  gf  tla,l«  3t»t«  in  «  long  lia«  of 
Oft»et  boglnnlng  »lth  yaijjrX^r  v.   Xayltt.r.   30  Lll,   6R1,   and   follow** 
**»  BeX4ea  t»    P«rjfi,ir^f.   7fi  111,    449,    *nd  nua«rott»  otheT  ea««8.      In 
ordsr  to   r«cov«r  in  this  elasw  of  oastfs  It   i»  not  »uffioi«£it  that 
plaintiff  bring  it*  eat«  witiiiti  S!i«r«  t«o^ioal  legsU   rul«»ie.      It 
mutt  show  that  4«f  wjdMit  holds  money  whiuh  ej  -a^tiy^uo,  «,t,  b.^n,}^  belong* 
to  j^lalBtiff*     Tiit  a®6trln«»  of  gliiia  llXSS*  ««  witleh  plaintiff  r«- 
li««,    ia  T^ur^ly  t<POhnie»l   in  its  nmtur*  laii  often  l«ft4o  to  in- 
•quitaY>l«   r«oulte.      Flaintiff  has  it»«lf  r«0Ot>^i8«d   tko  ultii^ftto 
purpose  of  lt»  exi«t<<tneo  by  turnini^  ovor   Uiim  money  to  def  «ii  if)jr;t 
for  ^l»trihution  to   tho  ereftltoro  of  Alex  aota.     It  h»«  t>i'?r«bjr 
iiaiY«(4   all  teeiwiieal  object len*,     D«f«i',lant  ae  tJa*  r«pr«»oj-tatiYO 
•f  th«  ortt4itor»  now  histo  th*  ftot^^oMor*  of  esion^y  whleh  la  e^iuity 
«u»i)  goo<*i.   oon»ci<wee  belongs  to   iii'^ot  ar<r»ditors.      It  mattero  Xittlo 
«hotui«r  thtt  routo  hy  whit^i  thes*  f^t^da  tr&YOtllad  «»«  long  or  miortm 
tho  «onoy  io  vh#r*  it  wao  d«tiiin«sd   to  i^w  ^id  f?h«tr@  it  ou^nt  to  bo. 
Plaintiff  loiannot  vr^ot  it  frow  th«  porson  who  In  oquitt  and  goo^ 
oen8ci«>nc«  haa  a  rigAt  to  hol4  it  by  a»  action  for  roao^  had  and 
rooftivad. 

V«i  hold  aa  a  8)att«r  of  law    uml  on   tiie  @Yi4@no<i  in  thia 
rooord  plaintiff  oancot  r«Gov«r(   t*nd  the  ^u<1i,j&ent  ia  taoxisfore  ro* 
T*ra«d  with  a  finrling  of  faeta  eiB4  Jitd^asii  h«ifa  for  dofsfid^Jit  for 
oosta. 

lurKJitEiix  aisiCR  fgr  nst s'^daki  foa  costs. 

O'Connor,   P,    J,,    «*Bd  tfoSurely,   J,,   oonoar* 


t«  *iiii  %ff«X  >  •t%»99>  Bdi  %4  hitvmlW^  hem 


rJW*  ai   ©r 


iiU 


.h«vie»»ll 


,  A I  e  ao 


,T.>9rt<  ■  ,  v^i»*»i.V.(|^    f 


S879I  f  xiDi£(»  oy  »jkam, 

Wt  find  m«  a  faot   that   this  aioney  i  or  whioh  piaintlff  1b  thia 
•«••  SUA*  i«  rightfully   1«  the  s»ottt»«iii9n   cuKi  oozttrol  of  dr<-ftzj^dft&t* 
that  plrdntlff  &.«  a  matter  of  f^et   «nd  l«»r  has  f<iil«(j  te   aulMult 
•Ti<3ene«  tufriolont  to  maintain  Ita  ^^etloa,    yad   that  Jutitju^nt 
Ch«uld  V«  ««iter<3<!  In   this   eoturt   In  favor  of  ^eftt»»4»nt,  Valt«r  a. 
ta4«,  ani4  a^salntt  plaintiff.  Max  <*«%»  &  Co.,   a  oorsjoraticm,   for 
eo«t0. 
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MARTXA  KOVASil* 

App«llM« 
T. 

AUK  KOVA'JU, 

Appellant* 


lAl.   ritCMH 
CIROUIT  COURT 

OGOK  GOUIifT, 
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Opinion  filed  May  4,  1932 


HR.  PSKSXDISO  JOSTIOK  HZiith  \>Khl^miQ   THE  OPIKIOH  OF  THI  OOllRT. 

Th«  defendant  %pp«al8  fro*  a  dtteree  entered  In  a 
•tparate  oviintenanoe  prooeedlng  finding  the  defeadi^nt  guilty  of 
extTftoe  and  repeated  cruelty  toimrda  the  eoaplainant^  and  that 
tbe  defead-^nt  vlthout  eetiee  ordered  the  oc»pl&inant  out  of  their 
hoBO«  einoe  whieh  tlae  she  hme  liTOd  separate  and  Apurt  froa  the 
defendant  without  fault  on  her  part;  th^t  she  hare  the  eare  and 
custody  of  their  ainor  child,  Marthi^  (^.oTesh,  and  that  the  defendant 
wmf   Tiait  the  ehild  at  reasonable  hours.  It  was  further  ordered 
that  the  defendant  pay  the  eoaplnin^nt  I15.00  a  week  for  her 
support*  and  also  #10*00  a  week  for  the  child* s  support  until 
the  further  order  of  the  court* 

The  defendant  aakss  two  points  for  a  reversal  of 
this  decree: 

!•  Thst  the  deeree  is  coatrary  to  the  ^nanifest 
weight  of  the  evidenoe;  and 

8*  That  the  child  ttartha  KoT»sh  is  not  the 
daughter  of  the  defendant. 

As  to  the  first  point,  it  appe<;rs  th^t  the  eooplnini^.nt 
for  n   nxiAber  of  years  was  homsehooper  for  the  defendant,  a 
widower  and  the  father  of  three  children*  Hie  children  were  young 
at  the  tiae  the  ooaplminant  oaa*  %c   lire  with  the  defendant  as  his 
housekeeper  and  she  had  the  oare  6i^  these  children* 

Tho  ooaplainant  gawe  birth  to  a  feaale  ehild  on  August 


809.A.Id8S         I 

SCei   «^  Y<M  b^in  aoiaiqO 


V 

( 


(  .i-iirii-ft-i:?* 


I'aiCr  ha»  «tiiiuii«Xq[«&«  t<(^  air^itw*^  t^-^Mntt»  imfs^qt  bat  wmm%1n» 

9di  JM^l  HMqn  iMMi  ttiniK**  &«i^ii  a«i(  •((•  •■^^  /loirfv  MAJtt  ,tBoif 

tas  MAO  »(1|  i»ir«t(  •<!»  irM  ii%»q  T«rf  Ao  tlffst  tuodiim  tfljete«t«ft 

>a«ia»t«*  •!!#  #«it»  be*  ^itm^w^  »4#7^tt  «ftXide  TOAicB  rlnOi  t»  x<w^a»9 

I9#4tt«n^t 
*a»sbit3l9  •^•At  1^  »««•  «ft»  ^it  •«(»  #««  «*6i««ittiiioif 


2 

10»  1910,     «^o  is  know&  as  Marthft  Kovaah  aad  w&a  aoknowledgc  bf 
th«  defendant  to  be  bis  ohlld.     It  %ppe  rs  frooi  the  tviienoe  that 
th«  eoaolainsnt  w%s  a  aarTlad  wooutn  at  th«  timt  ah*  beeaae  the 
defendant's  housekeeper}   that  her  husbaod,  John  Vlnoena  Janaat 
obtained  n  divoroe  and  the  oonplainant  thereafter  Kirried  the 
defendant* 

The  eTldenee  oentere  to  a  large  extent  around  the 
treataent  by  the  ooaplnlnant  of  the  defendant's  ohlidren*     the 
•«i^ftinant  adjalte  that  she  Inflicted  nunishment  when  neoesss^rf 
in  ordier  to  correot  the  ohlldren*9  h-^bits.     there  is  also  evldenee 
that  the  defendant  punished  theee  ssae  ehiidren*     However  repre- 
hensible it  oajr  sees  to  sone*  still  many  persons  believe  in 
oorreotive  neasures  in  BU>der».tion  by  the  parents  to  diseipline 
children*     Xhis  question  of  punishing  children  for  wrong  doing  is 
not  before  this  court  exoept  ae  it  «ay  corroborate  the  defeniant 
in  thot   the  oosiplainRnt  flM.terlally  contributed  to  produoe  the 
eomlitione  which   Justified  the  sepsir^tion^  ai^  that  she  was  not 
altogether  without  fault.     But  those  nets  of  the  oomrdainant  vrould 
not  Justify  the  infliction  of  cruelty  by  the  defendant  upon  the 
eomplainant* 

There  is  eTidenoe  that  on  Oeoeaber  21,  1939,  the 
defei»l»nt  struck     the  ooaplainant»  and  th^t  <m  DeoMsber  ^Z,  1339, 
he  ordered  the  oomplainent  to  leave  the  hane^  and  since  that  tla«e 
she  has  lived  separate  and  apart  froa  the  defendant* 

The  eourt  passed  upon  the  evidence  of  several  witnesses, 
8nd  determined  thnt  the  prepond¥>ranoe  of  the  evidnnoe  justified 
the  court  in  finding  thr^t  the  defend«>nt  had  ooritnitted  several  ^cts 
of  cruelty  upon  the  ooaplainant  during  their  married  life.     The 
trial  court,  in  passing  upon^^7>e  credibility  »nd  weight  of  the 
evidence,  had  the  adtventnge  of  observing  the  witnesses  in  court* 


X6  9]Hl^Xffnsa£s«  (unr  htm  ^Smtfti^  mUtum  m  mmm£  •i  0tr    «0i(»  «... 
:^:i!ii  ^iMfttjIv*  9^$  soil  ««o«Hjq«i  #1      .I^Xitlo  »i4  «Mf  «#  ^Ajri^utttl  At  »il# 

'tis/  »»«9^  »dsi  HAii  »<i^  tct  ambtm  b^tz^um  m  ai^r  #/i4ia«XQ»«"  -^-^-^ 

.        -     ■:--  .,    „i^  v^^Ujta^e   9Ht    X'--    .?'?SiJ  .".--itf 

•:..ni..?;.;  >       .        '    .  ^—rxixiM^  mdi  #WX««c-   ~- 


trdiiiiai/t  »o«a^v«i    ■  hU,  ill.'. 

«cUf  to  tti^fm  bat  x^^^^if^''^^  -^K'-  ^^TiV09  X«i«# 


s 

Th«  only  n«ftns  vhioh  this  oourt  has  in  oonaiderlng  th«  Questions 
iuTolTed  oa  appeal  is  froa  ths  slMtrROt  ftnd  briefs  filsd  lay  tbs 
paxtisst  and  it  is  impoaaible  to  pleturs  the  appear&noe  of  the 
witnesses  and  their  de«eAaox  while  on  the  witness  stitnd  in  the 
pressnoe  of  the  trinl  judge.  3o  unless  it  appears  that  the 
nanifest  weight  of  the  evidenee  is  against  this  deoree«  this  eourt 
will  not  rsTsrse  the  findings  upon  that  groxjnd. 

We  hawe  oonsidered  the  evidence  t&nd  find  th^it  there  is 
a  oonfliot  and  oertnln  disorepanoies  therein*  yet  the  evidenee 
sxist'tias  the  court's  findings,  and  we  would  not  t>e  warrie^nted  in 
disturbing  the  decree  upon  that  ground* 

the  seoond  and  regaining  question  is  the  parentii^^  of 
the  ehild  Martha  ICoTash.  thile  the  complainant  was  liTing  nnd 
oo-hftbiting  ^ith  the  defendant  ns   the  housekeeper*  the  ohild  known 
as  Martha  KoTash  was  bom  on  August  10*  l^SO*   firing  the  period 
when  the  ooaiplainaat  liwed  with  the  defendant*  her  husband*  ,lohn 
Vinoens  Janzar*  never  visited  her*  and  as  a  inatter  of  faot*  was 
not  in  Ohioago*  It  apper'ire*  hovrever*  thet  a  divoroe  deeree  W9S 
entered  on  Maroh  SL*  19S1,  granting  the  relief  prayed  for  in  said 
hill  of  divoroe  filed  by  John  Vinoens  Janear;  th??t  the  oo«pialii;?nt 
snd  the  defendsfnt  were  thereafter  married  and*  earoept  for  -a^^^i^ii. 
several  separations*  lived  together  until  the  final  separ<«tion 
took  pl>iOe  %xvi   resulted  in  these  procesdings* 

There  is  evidenoe  in  the  reoerd  thi^t  this  ohild  w^s 
acknowledged  by  the  defendant  as  his  own*  lived  at  his  beae  snd 
was  supported  by  him*  the  defendant  knew  th/it  the  ohild  bore  his 
name  and  th»t  his  naae  was  attnehed  to  the  baptismal  oertifio.^te 
as  the  father  and  the  complainant  at  the  mother  of  Mart)|ia  KovRsh* 

It  is  a  question  of   fact  for  the  court  to  determine 
whether  or  not  the  defendant  is  the  father  of  Martha  Kovash* 
The  i  eopje  v,  Qleamon.  311  111*  ^pp^   3B0*       The  court  found  from 


« 

~.#5.'rr»-!f  >:«*  'I«t3fi*«i'.  ■;»»£:«* tat  «dt  ten 

«#W   Mill©    »llf#    Sf*?ri»   irtJ«»»?*'J  ,;<W>lV»   i»X    ■3?!r.*fi'« 

mi't  JbAMOl  rxooo  ft^T       .Oe.!:   ^<m^  •111  iX^  tggifcWtlitif  •▼  ttettt^  f tfX 


4 

th«  CTldenoe  that  thig  child  rnnm  the  ohlld  of  the  ooapXainant  pnd 

th«  d«f«adaiit«  aod  thnt  n.adiag  is  supported  by  the  trldenoe.      It 

vould  !>•  a  harsh  rule  to  vlait  the  sifts  of  the  parents  upon  this 

vmfortunate  ohlld,     Fro«  the  reeord  it  «p:e4»rs  that  at  no  time  dlA 

the  defendant  dnny  or  dispute  the  oArentage  of  Martha  Kov^ah,   and 

it  WAS  only  questioned  \yf  the  defendant  when  this  proceedings  was 

Instituted,     in  lailer  v,    ;  ennington,  318  111,  J?SO,  the  oourt  said: 

•*It  seett.8  to  us  that   it  vould  be  an  unjust  and 
unwarranted  oonstruotion  of  the  l?^w  to  aay  that  the 
father  of  sn  illegitimate  ohiid,  who  has  legitiaiated  it 
by  marrying  its  aother  3nd  r^clcnowl edged   it   to  be  his, 
oan  thf^reafter  ohan^^e  itests^tus   by  any  subsequent 
deolaration," 

the  deoree  is  sffimed* 


f 


tn' 


Off.;,'    »- 
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I^KTSR  VLAHOS,  ct  %!•» 

A|>p«ll««t. 


COQ£  couiin. 


266  I.A.  604' 


Opinion  filed  May  4,  1932 
MK.    F1I9XDX1K}  JtfSfiat  ni»2«  i^SUTSKiO  THE   OFIMIOD   OF  THE   nOU^^. 

Ttalt  la  an  nipp«41  by   the  oomplt leant «  froa  the  deo7«« 
dianlseing  the  ooaplainnnts*   bill  of  oomplalnt  for  want  of  equity 
nnd  glinting  the  relief  prayed  for  by  the  eroaft-oospl^lnftnte,    Peter 
Vlfthoe  and  Nioholas   uranias.   In  their  crosf-blll  of  ooBBplaint, 

The  eonplalnanta  filed  an  mttended  bill  of  ooatplaint 
a^9in8t  the  defend»nte  to  reatove  »  oert^in  deelartKiion  of  forfeiture 
and  oertain  ^rtlelea  of  agreeaent  for  a  warranty  deed  a«  a  oloud 
upon  the  real  eat«te  deaoribed  in  the  bill  of  ooaplaint* 

from  the  aneoded  bill  of  oompliiint  it  iiipp9%T9  thfst  the 

OMiplainante  entered  into  a  real  estate  exohange  oontraot  with  the 

defendante  Vlahoa  and  0ranin.8»  whereby  the  eovplainanta  agreed  to 

exchange  oertain  equitifta  in  real  eet^tte  of  the  vsilue  of  $^,000 

and  ^»000  in  oaah  for  the  property  of  the  defex^nnta  Vlahoa  tiad 

Ornniaa,   known  na  the  Oherry   Fara,   eubject  to  r  $5,000  first 

aortgsgSf   and  a  @14«000  aeoond  nortgage  ajol  defendante  were  to 

aeovure  and  delirer  e.  fl9»000  third  oortgage  to  oorer  the  bali^soe 

of  the  purohaae  prioe;  th<>)t  at  the  ti»e  the  deel  wna  to  be  oloeedf 

the  defendants  Vlahoa  and  ara-Alea  did  not  here  the  fee  simple 

title  to  the  preadsee*  nnd  therefore  were  unnbie  to  eeneuaniAta 

the  deal;   that  %  new  agreeaent  v^a  entf^red  into  between  the  pertiea* 

to  the  effect  that  the  defend!«»nt8  ?lfthoa  ».nd  Or«tnisa  were  to  e«>iiTey 

evidenced  by 
wbatewer  title  they  had,  which  w»8_/  certain  articlea  of  ngrtttaent 


I. 


,  r  itr  • 


•yfVti^x}  mon 


8S@X   «^  Y«U  Jbsin  GolfllqO 


VtfXfcv  «*itij/S><»  alj!!M90  Hg^MiJlHm 

&eu«  9od[«Iv  Ati^f^^^a^xdii  sjelj^  $<»  \$ v  ^^i  rat  ileuio  ai  OCO«&l  tea 

9t  «^««  a^flf'.bm^tf)  Mi;  fi||«isd^o«  £t»&o»o  0Of;,*X^  «  Asa  ^Wf^M^Sxmi 

«&«toX«  •«  o^  mm  JUfi^t  9iis  $•.  ;»o^iq  tmmdimaifi  •(ii  !• 

O^iNNBVWMO  O*   aXlfiSlttf   ^^-^  S-xOlfttttlt^  i^/:   «a»«i»*«^   oitl   o#  aX^it 

«aaitTM  •df  fi»»pt«cf  o#fil  l>»tr»;tr  ii»«sa«it)|jf«  %9a  sf  tmdi  iX«ab  ailt 

favRce  o#  •▼»«  «ftl0r7a   ibn^t'  9»Ar  :m.»Tt^b  tit  imAi  #oat1a  adl  94^ 

yd  JbeonsDivs 
l-aaiMMnr^a  ^o  »«Xaltt«  ai'»^^-T«o  \_  ^   ^r     ox/tw  «te4  fa4t  •X«X#  tarataffa 


s 

for  w%rr<«ntr  deed  b«tir«ea  th«  defendants  iind  Mloholas  HlXdebr^odt* 
one  of  the  other  defendants;   tbnt  the  deal  wnn  oenaiuueted  on  the 
10th  drty  of  June,  Xd37«  tnd  the  eomplalnante  oonveyed  their 
propertlee  ?ind   iS^OOO  tnualb.  and  the  defendmnte  Vlahoe  end  omtdauv^ 
exeo\ited  an  «eslgntteat  of  the  eeld  artleles  of  agreeaent  between 
these  defendants  and  UlohoXas    liidebrandt^  which  wss  consented  to 
by*  Mildebrandti  that  at  the  tine  it  »%s  understood  that  the 
eonplainants  upon  adjuRtaants  were  indebted  to  the  defendants 
Vlahos  and  ^ainias  in  the  sum  of  $X9»460»  to  be  paid  in  eeai«>anttttal 
instnllfflents  of  #750  and  interest;   thnt  six  aonths  after  the  deal 
had  been  oonsummated  the  first  paymrnt  of  I7S0  SAd  interest  beoaae 
due*     The  eottplain»%nts  did  not  batre  the  amount  available  and  told 
these  defendants  */Iahos     nd  Or^nias  that  they  would  h^TS  the  money 
trithln  thirty  days,  nnd  the  defend'ints  a^greed  to  wait,  but  iaetend 
of  waiting  thirty  days,  insaediateiy  serred  a  declj^ration  of  for- 
feiture, whioh  deolaratlon  was  reoorded  in  the  aeoorder*s  Offioe 
of  Du  Page  Oounty,   IllinoiB* 

The  defendants*   'answer  is  a  general  deninl  of  the 
oharges  eont<sined  in  the  bill  of  oonpl^int.     The  defendants  Vlahos 
and  Dranias  filed  their  oros3*bill  of  eoaplaint  making  the  oonplain- 
ents  the  cross-defendants,  and  as  eross-ooffiplainants  oh«rge  that 
the  esaignaent  of  the  oonplainants*   contra ot   for  a  warranty  deed 
w»8  not  consented  to  by  i^ioholas  liildebrandt,   the  owner  of  the  fee 
simple  title  to  the  pro>:«rty  in  question*  They  also  eh^rge  that  it 
was  understood  and  agreed  th^^-t  when  the  oross-defend^nts,   Charles 
Karris  and  Kath??rine  Harris  paid  the  ;'19,000,  evidenoed  by  the 
artleles  of  agreement   for  a  wr;rrenty  deed,   the  parties  would  go  to 
Hlldebraadt  smd  hare  him  ooneent  to  the  asaignsent  to  the  eompl»in- 
«nts  and  orose-ds fondants  of  the  egreement  for  a  wsrrieinty  deed 
between  Hildebrandt  and  these  oross'-^oaplainants;   ^%t  »lthou|!h 
the  assignment  by  these  defendimts  on  its  faoe  appeitrs  to  be  ab- 
solute.  It  was  made  tuerely  to  secure  the  oonveyenoe  of  the  oroperty 


lMmia*i''£m^  f^i  9i».iJkintii  bam  aodCiXV 


■        :  .'30 


2«»  D^Mi  turn  H  m0iyJjf 
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to  the  0T08SHl«fandUnt8«  and  not  Intonded  fta  an  absolute  «ji«igBai«nt» 
Th*  defendants  therefore  pray  that  the  oourt  ao  hold,  and  tfe?«t 
the  oourt  fxirther  find  th^t  the  nrtlelee  of  agreeaent  evldeaalng 
the  Sia^lOO  be  held  &•  e  ralld  nnd  tuhaietlng  lien,  nod  upon 
failure  to  pay  esld  saount  th  t   the  forefeiture  be  deol^red  sbaolute, 

Niohol^a  HildebTRndt  anewered  the  bill  of  eoaplalnt  and 
the  oroee-bill,   «nd  admitted  venerehip  of  the  property  or  reitl 
estate  In  question,   and  thnt  he  consented  to  the  sasignaent* 

Upon  the  iaaues  being  Joined,  this  cause  v»<a  referred 
to  Adolph  H«  Kaster,  h  Haster  in  ahanoery  of  the  Superior  Oourt, 
»ho,  having  heard  the  evidenoe  offered  by  the  psartles,   filed  a 
report  of  his  findings  a»d  reoooD^ndatiozia,  together  with  a  tr%as- 
eript  of  the  evidenoe  in  a^^iid  oourt. 

¥he  siaater'a  findings  and  reoom»endsitions  were^   in 
•ttbatr^nee,  th'^t  the  assignment  in  question  was  absolute  and  un- 
ooaditional,  between  Vlahos  '^nd  Drani«s  ond  the  oosplsDizianta,  %nd 
WB.a  not  n  lien  upon  tbf*  re«>l  est'^te,   and  th<^t  suoh  ^ssigaaent  1m 
deliYored  up,  oanoelled  ^nd  remoTtd  aa  n  oloud  upon  the  pranisss     ' 
iB  cruestion* 

Objeotioiui  were  filed  by  the  defendants  Vlahoa  und 
Orennias,   which  were  overruled  by  the  Mester  in  Chancery,     These 
ohjeotions  so  filed  were  ordered  by  the  oourt  to  atJ'ind  as  exoeptions 
to  the  Waster's  report*     Uuring  the  hearing  of  the  exoeptions  by 
the  eourt  it  ap^^eared  th.<».t  the  preaiiaea  in  question  h^^d  been 
daattged  by   fire;   th»t  an  adjuataent  of  the  prooeeda  of  the  fire 
Inauraaee  waa  neoeasary,  and  the  natter  was  referred  to  J<^n  ^* 
£ilia,  a  Master  in  Chanoery  of  this  oourt  for  the  purpose  of  hearing 
the  additional  testinony  to  be  offered  by  the  partiea  upon  the 
aau»ta]ita  due  under  the  terns  of  certain  fire  inauranoe  polieiea,  ^nd 

alae  for  the  purpose  of  advielng  %ni  aaaiatin*    the  Qlh^noeiior  in 
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r«Tl*ving  the  record  la  the  satter  nioA  restettlng  the  fn.et8  as 
disolo8e<l  lay  the  proof  heard  by  Matter  In  Oheneery  eaeter;   thttt 
Maeter  in  Chanoery  £llia«   after  hearing  additional  testimony* 
filed  his  report; that  Ckuiplainaats *   counsel  app«- red  before  ttaster 
l^aiis  and  sxaainsd  and  eross  exsMined  witftssess*  and  thereafter  the 
court  entered  an  order  requiring  the  ooaatpiainants  to  deposit  oertain 
aoaeys  with  the  Master  in  Chancery  to  apply  on  aooouat  of  oosts» 
to  which  the  ooaplalnants  filed  t-eir  object ions*  which  were  allowed 
to  stnnd  fiB  exceptions  to  the  report  of  Master  Ellis* 

The  exceptions  filed  by  the  defend^^nte  Tlahos  and  Oranias 
to  the  report  of  llaster  in  Chanoery  laster  were  heard  »nd  sustained 
hy  the  court*   and  thereupon  a  decree  was  entered,  based  upon  the 
original  report,  the  proofs  and  evidsnoe  contained  in  Master  Easter's 
report. 

The  decree  of  the  court  finds  that  the  coaplftinants 
hawe  failsd  to  prove  the  ehar^s  eontained  in  the  bill  of  ooapleint* 
»nd  decrees  thnt  said  bill  be  disnissed  for  want  of  equity;   that 
the  i^duities  sre  with   the  oross-*cofflpi»iJtoiitB  ¥lahoe  -ind  Ormjaiaa  ai^ 
against  the  oross-defemdnnts*   Chftrlss  J^arris  and  Imtb^rine  Hs^rria* 
amA  that  the  material  Alleg«;tion8  oontnined  in  the  eross'-bill  of 
eoaplaint  are  true*   and  that  the  decree  finds  that  on  the  13th  day 
of  May*   1927,  the  ooaplainants  and  defendjints,  Vlahos  «,nd  Dranins, 
entered  Into  a  written  contraot  with  eaoh  oth*^r  for  the  deliwery  of 
oert«in  real  est*ite*   and  that  at  the  tiae  of  the  closing  of  the 
deal  it  appeared  th%t  there  was  a  tMsilanee  of  119,460  due  upon 
adjjustasat  froa  the  eoaplainv^nts  to  the  def fondants  Vlahos  and  Dranias* 

la  the  decree  it  appears  thnt  the  court  dst^^raiasd 
froa  all  of  the  docuaents  nxA  ewidenoe  la  the  record  that  s!»id 
assignAsat  in  question  betwe«R  the  parties  was  deliwered  conditionally 
to  the  eoaplainaats  and  cress-defeaidants;   that  upon  tbe  ooapldiaants 
sad  oros!9--defeBdaat8  coatplying  with  their  oontraets  with  the  orosa- 
ooapl&iiM.ats  Tlahos  aad  Oraaias*  thsy  would  acquire  the  intsrests 
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of  th«  oro8a*-ooarpiAiAantB  Vlshos  aad  Dranlftt  In  »nd  to  a  eontrfltot 
of  purehs.««  vitb  Hildebxaadt*  and  th^t  thwf ,  Vlahos  i^ed  ir%nlA.s, 
lioTO  ftA  oqultable  liftn  upon  tbo  proMlocs  in  que^jtlon. 

The  rule  la  tb^st  a  aaater  In  ebanoory  la  aoroXy  an 
aid  to  th«  oourt^  and  hia  fliulings  nnd  xeooasiend^tions  ara  mvXf 
adTiaoxy,  and  vhara  the  findlnga  and  raooastandHtl ona  of  tha  naatar 
art  aanlfeatly  a^ainat  tha  walgbt  of  tha  eTidanoa  tha  ahanoallov 
la  not  only  aapowered  to  overrula  tha  findlnga  and  raooaiiaandatlona 
of  tha  aii^atar  nnd  enter  ?>  daeree  in  oonformity  with  tha  proof*   but 
at  a  Witter  of  duty«  abould  do  ao« 

It  la  adnltted  by  tha  original  ooaiplalnAnts  th%t  the 
mdj  lasue  In  this  oase  ia  whether  or  not  the  aaslgnuent  of  the 
i^rtielea  of  agreaaant  for  a  warranty  dead  la  %b80lute  and  unoon^ 
dltlonaXy   or  waa  only  glvea  to  aeoure  the  ^^^rform^noa  by  the 
defendants  n.'oA  oroaa«H3oaplalnant8  of  the  ooiiditlona  provided  for 
in  the  oontraot. 

we  hare  carefully  exsalned  t^e  reoortS  and  find  tbat 
there  la  eridanoe  th^t  the  aaaignment  by  viahoa  and  Dr^nlaa  of 
tha  renl  eat^^te  eontraot  to  the  ooai>lainant8  w?ia  not  r^bsoXutf^.    vthen 
tha  ^rtiea  ate t  on  June  X0«  X927*  to  eoneustaate  and  perfora  aiocord- 
ing  to  the  teraa  of  the  oontrnet  in  question,   it  appe-^ra  that 
VXahoa  and  araniaa  did  not  hare  title  to  the  Xand  described  in  the 
oontraoty   but  had  an  equitable  title  by  virtue  of  h  oontraot  for 
a  warr^.nty  de«d«  and  that  the  ooapXalnants  for  that  reaaon  did  not 
execute  «nd  deliver  to  VXahos  and  Dranlaa  a  truat  deed  aeourlng  the 
baXanee  of  ^X9,460«   aubjeot  to  two  prior  truat  deeda*     It  waa  then 
ai^aed  th?t  the  eoflQ>lainant9  ahouXd  conrey  the  reaX  eat^ite  deacribed 
ia  tha  eontraot  «x^  owned  by  thea*  to  TXahoe  und  araaiaa,   they  to 
pay  then  $S,0(X),  and  thnt  VXahoe  i^nd  DranlaB  ahouXd  ftaelgn  to  the 
OOKpXalnanta  their  oontraot  with  giiXdebrandt  for  a  w^trrnntf  deed 
to  the  Cherry  Fcra«   the  ooapXnlnanta  to  pay  to  VXahoe  %nd  (^mniaa 
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th«  unpftid  tolaae*  of  I^9«4i0«  in  a««l>«iiinii!l  payasnt*  of  I7B0  wai. 
int(?reat* 

It  U  oTldeat  th^t  the  <:^uestioB  of  aeeuriag  the  oonvey- 
«i]i9«  of  th«  fam  to  th«  ooffipIalaaftt«  hf   \riaho«  and  Dr«Kii.%9  and  that 
th«  ooapI«ln«kiit9  asde  th«  pa/««nt  of  iiX9«4IK)  In  ln9t%lltt«»iita  to 
Vlaboo  «tnd  DrAalas,  vtis  in  the  minAs   of  the  parties  «tt  the  tine  of 
the  trsasi^ctlon.  There  is  OTldenee  in  the  reoord  whleh  eupporte 
the  OhanoelJ.or*8  findings  that  the  naaignmeat  of  the  oontrftot  for 
a  vsrrnnty  deed  with  HlXdebrandt  Toy   tlahoa  and  Ors^nlas  to  the 
eoaplalnanta  visa  Qondltional*  and  the  evldenoe  la  oonolualre  that 
the  ooAplalnanta  have  f«ilied  to  pay  smy  p%rt  of  the  I19«460  to 
Vla^es  And  Uranlsa* 

The  eoaplalnanta  ooBtend  th.i!t  the  oou7t*8  deerei)  is 
pr^'dieitted  upon  the  advisory  report  of  M%at«T  EXiia  upon   evideaee 
heard  by  Master  faater.  ^ater  Eaater  filed  a  ooaplete  report  vlth 
his  reeoamendT^tlona  land  the  trnnaorlpt  of  the  evldeaoe  heard  hy  hla» 
the  deeree  olODrXy  Indioatea  that  J^ater  I»ater*a  report  and  the 
evldeaee  attaohed  thereto  was  the  onXy  report  oonaldered  by  the 
ChanoeXXor  In  making  the  findings  that  are  Ineorpor  ted  la  the  deoree* 
Thla  la  not  s  oase  where  a  prooeedlng  In  ©hanoery  vas  referred  by 
the  oourt  to  a  Uaoter  In  Ohanoery  to  take  proofa  end  report  his 
oenoXualons  upon  the  Xn»  and  the  faots  which  were  henrd  in  part 
onXy  by  the  Maater.   Ividenoe  ao  taken  oannot  be  oonaldered  by  a 
Master  in  Oh^moery  upon  n   re^^eferenoe^  for  the  reason  that  the 
wltneea  was  not  present  ^ind  the  evldenoe  w«?s  net  properXy  befor#  the 
Master* 

The  quest! <«  Is  raised  by  the  eoapXalnasts  as  to  the 
propriety  of  the  Oourt*a  order  requiring  that  tke  coatpXalnants 
deposit  $X00*00  with  itfaster  £XXis  to  apply  on  ao<;ount  of  ooata*  Ths 
method  of  aeourlnf  the  payaent  of  oosta  upon  ^  referenee  to  a 
Master  in  ahaneery  la  not  to  be  extended  beyond  the  prevision  of 
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tht  ttattute^  and  it  la  not  proper  for  «  oourt  to  ent«r  »n  ord«r  f 

•oaptl  a  litigant  to  adTsino*  oosta  to  tho  Maater«     ^F.rrlngor  ▼• 

OoUlna.   337  lU.  306, 

The  eomplatinnnts  and  oroes'-defendnnta  were  not  denied 

an  opportunltr  to  offer  evidenoe^  ox  the  right  to  erese  ejcaaiine 

vitneesee*  notwith  a  trending  this  order  that  inie  entered  by  the  court « 

The  oonplAinanta  sought  affiroatiTe  relief  and  upon  their  notion 

the  oaee  w<$e  referred  to  Master  in  Ohanoerjr  Ke^ster*  They  were 

allowed  to  introduoe  «videnoe,  before  ifaster  Eliia,  to  irtioa  the 

oaae  wae  referred  to  tnkti   proof  a  and  «aake  a  report  and  reoomsenda** 

tiona  reg^irding  the  dispoaitlon  of  etoneye  due  upon  fire  inaur^noe 

polioies*  The  Maater  laade  a  ap«©4alreport  that  the  Iteater'e 

attention  had  been  oaXled  to  an  order  requiring  the  ooaplainants 

to  depoait  with  the  Uaater  IIOO  prior  t©  «  further  hearing.  No 

depoeit  of  any  aa«>unt  wae  aiade  hy  the  ooaplainants*  and  no 

request  was  faade  for  a  further  hearing  hefore  the  Master*  It 

does  not  appear  frott  the  reoord  th$t  the  oonplainante  asked  for 

leave  to  eroas  eraaine  witneasea*  nor  »ade  an  offer  to  prove  faote 

were 
hy  witnesses*  and/denied  by  the  Master* 

It  is  olso  urged  by  the  eomplaitiante  that  the  oourt 
erred  in  denying  a  ohange  of  venue;  that  a  petition  whi^  oonforaed 
to  the  statutory  provisions  was  presented  to  the  eourt*  eh^jrging 
thitt  the  oourt  v?i8  prejudioed  and  eould  not  i^ive  the  oo«plaiaants 
a  fair  trial*  We  have  exaaiined  the  ahstraot  of  reoord  and  are 
vmable  to  find  th^t  the  petition  was  filed*  or  th^^t  n  oertifio«te 
of  evidenoe  was  signed  md  filed  ^  the  tri»l  oourt*  and  not  being 
preserved*  the  question  is  not  properly  Ibefore  this  oourt. 

The  defendants  lahoe  and  Dranias  have  oalled  to  our 
attention  the  faot  that  the  ht^ wrings  upon  the  reference  before 
Master  faster  were  held  in  the  office  of  th«  solioitors  for  the 
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OMipIalAants^  who  alao  prepared  the  Master**  report*  This  Matter 
It  not  properly  before  the  court  &eoi>iuee  It  Is  not  made  a  part  of 
the  record,  and  it  will  not  be  neoeeeary  to  pasf  ttpon  It* 

havtag  o«.refully  ooneidered  the  objeotions  aade  hgr 
the  ooaplainnnts*  we  are  uBflibXe  to  agree  with  their  eontention  that 
the  errosr  la  the  reoord  is  suflioient  to  warrant  a  reirereal*     The 
dtoree  is  therefore  affirmd* 

mwm  All}  11X1.801,  jj*  aohouE* 
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MB.    VBXBlQim  JUStlOE  HKML  SELIViJiED  THE  OPISIOM   Of  THl  OOURT. 

Tbi3  is  s  suit  for  d&a^ges  instituted  by  i^ntonia  Budovioh, 
the  plaintiff*  againat  the  Standard  Oil  Ooapaiqr   (of  Indiana) ^  the 
defendant,    for  injuries  sustained  by  her  on  iDeoeaber  14,  1938,  at 
the  interseotion  of  33Bd  Street  aad  Western  Avenue,  Chiorigo,  through 
the  alleged  negligent,  willful  operation  of  n  oertnin  Fortf  truok 
whioh  ran  into  and  against  the  s^id  plaintiff  on  thnt  day.     Trial 
was  had,   and  at  the  oloae  of  the  evidence  the  jury  returned  a 
rerdiot  of  S21,00Cy  in  favor  of  the  plaintiff.     Thereafter  the  plain- 
tiff filed  a  remittitur  of  ^,6,000,  and  the  oourt  entered  judgment 
for  i^5,000,   from  whieh  the  d«fend?jxt  filed  its  appeal. 

The  deolaration  oonsists  of  three  oounts.     The  first 
oharges  general  negligenoe;    the  eeoond  negligenoe  in  the  driving 
of  the  automobile  in  queatioc  at  a  hig^  SAd  dangerous  rate  of  speed, 
contrary  to  the  statute;   and  the  third,  willfulness  and  wantonness, 
the   pertinent  averaents  being  that  the  defend9.nt  operated  its  motor 
vehicle  willfully  and  wantonly,   so  thr^t  in  oonaequenoe  thereof  it 
was  then  and  there  caused,   allowed  and  permitted  to  and  did  then 
and  there  run  with  gre^t  foroe  and  violeaoe  against  the  plaintiff. 

The  defendant  filed  a  ple<9  of  not  guilty,  and  at  the 
oonolusion  of  all  the  evidenoe  the  defendant  requested  the  oourt 
to  instruot  the  jury  to  find  the  defendant  not  guilty,  whieh  was 
denied.      Thereupon  vi^rious  instructions  were  given  9t  the  plaintiff's 
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and  defendant's  T«que8t,  %nd  the  jury  returned  s  genersl  rerdlot  of 

guilty,  and  asaeased  the  plaintiff's  dan  gee  at  fSl^cOO,  and  in 

•tdditlon  thereto,  answered  ^Tee*  to  the  folloiriQ^<,  interrogfitory 

submitted  by  tbe  defendant: 

"Did  the  defendant  on  or  ^bout  the  14th  day  of  Deeenber^ 
1938,  at  or  near  the  intersection  of  v^eatem  Avenue  aad 
aand  Street,  in  the  City  of  Qhicago,  •:?ounty  of  Cook  and 
Stnte  of  Ilxinois,  wilifuliy  nnd  wi»ntonly  aana^,  drive, 
control,  run  and  oper^-te  its  aotor  vehiole,  as  alleged 
in  afiid  declarntionT* 

The  defendant  oontends  thst  the  declaration  in  thia 
•aae  will  not  sustain  a  finding  of  villfulness  and  wajntonnesa. 

The  allegation  in  the  third  count  of  the  declar;%tion 
is,  in  part,  tbnt  tbe  defendant  o«ned«  operated  and  droTe  a  aotor 
▼ehiole  north  along  v^eatern  Avenue  at  the  intersection  of  23nd 
Street  in  Ohioago  while  the  plaintiff  was  then  and  there  upwsi  aad 
in  the  act  of  aros»ing  <«estern  ATeaue,  or  near  the  intersection. 
The  defendant,  through  its  agent,  "then  «ijd  there  willfully  and 
wantonly  managed,  drove,  controlled,  rs%n  and  operated  its  notor 
Tehiole,<*  so  that  in  oonseguenoe  thereof  it  was  then  and  there 
o&used  to  and  did  run  and  was  driwea  with  great  force  and  violenee 
against  the  person  arui  body  of  the  plaintiff*  It  appears  that  the 
allegation  is  for  willful  «tnd  w<»nton  driving  of  the  defendant's 
autoMobile  by  its  agent,  and  the  car  "was  propelled  and  driven 
with  force  and  violenoe*^  against  the  plaintiff,  causing  the  injuries 
oeaplained  of.  Xt  necessarily  follows  as  alleged  th^t  the  injuries 
were  caused  of   auoh  willful  and  wanton  act.   This  al:legation  is 
oomplete  and  is  not  subject  to  the  objeotion  called  to  our  attention 
that  there  was  a  willful  and  canton  driving,  but  not  a  willful  and 
wanton  injury.   The  third  count  is  a  suffioient  count  after  verdict* 
to  sustain  the  judgment. 
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I'rlor  to  th«  trlfil  In  the  instant  ociae  the  vlllfuL  and 

Vftatott  count  wma  not  questioned  by  the  defendant,  and  it  neeessarilf 

follows  th?.t  although  this  count  Might  have  hoen  fatal  on  denurrer* 

it  waa  oured  by  the  rexdiot.   In  the  oaae  of  3.  »  0»  8«w.  Ry.Oo.  ▼, 

Eeek.  185  III.  400,  it  «r»B  held  to  iae  the  rule  that: 

"Oafeets  »nd  oaissions  in  ple^^dings.  In  subst^nee  or  fora« 
which  would  have  been  aTailabie  on  demurrer,  are  cured  by 
Terdiot,  i^cre  the  issues  joined  are  such  &a  naooeaarily 
require  ;;roof  of  the  f?«ots  so  defeeti^ely  presented,  and 
without  which  proof  it  Is  not  to  be  preauaed  the  court 
wo\ild  have  directed  or  the  pjiy   returned  the  verdict." 

And  further,  the  jury  waa  instructed  by  the  court  et  the  requeat  of 
the  defendant  aa  to  the  neoa8<i)ity  of  a  belief  froa  the  evidenoe, 
"that  the  defendant,  by  its  agent,  drove  aald  automobile  with  auoh 
reokleas  diaregard  for  the  rights  of  otbera  aa  to  :i»Aount  to  an 
intention  to  inflict  the  injuries  coaplained  of**' 

iind  further,  willful  and  wanton  acta  sire   defined  by  the 
oourt  in  this  instruction  in  these  words,  ^Bf   willful  and  wanton  la 
aeant  auoh  reokleas  diaregsrd  of  the  rights  of  others  aa  to  nuBount 
to  ?»n  intention  on  the  part  of  the  defead<^nt  to  produce  the  injuriea 
ooapiainad  of**  The  jury  was  fully  instrueted  as  to  the  neeassity 
of  *vldanoa  to  establish  the  fact  that  the  injuries  were  inflicted 
by  willful  and,  wanton  sots,  and  the  jury,  under  the  proof  in  the 
rtoord,  found  by  affirzaative  answer  to  the  interrogatories  of  ths 
defendant,  that  the  defendant  did  wixlfully  and  wantonly  manage, 
drive,  operate  and  run  its  motor  vehicle  as  alleged  in  the 
declaration,  and  caused  the  injuries  coaplained  of. 

It  is  further  oontended  by  the  defendant  thnt  the 
judgaent  ahould  be  reversed  for  the  reason  th.^t  the  general  verdict 
la  contrary  to  the  apeoial  finding  of  faet  iiade  by  the  jury,  as  it 
la  obvloua  that  the  jury  determined  Ite  verdict  upon  the  theory 
of  willfulness  and  wantonness.   The  verdict  cannot  be  s'^ved  upon 
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the  theory  thwt  the  facte  juetlfy  m  fi&dlng  of  taere  negllgeaoe* 

The  rule  which  applies  in  the  instant  oase  is  thet 
OTidene*  is  not  necessjiry  to  show  th**t  the  defendlsnt  with  tanlioe 
aforethought  and  with  premediit5?tion  brought  sbout  the  injuries. 
0res9  negligenoe  laay  justify  the  preeiutptlon  of  willfulness  or 
w&ntonnees  when  it  is  suoh  as  to  imply  a  disregard  of  eonsequenoes* 
It  i^ed  not  iM  olaiaiedf  nor  is  the  plaintiff  required  to  prove  thst 
there  was  a  partioular  intention  to  injure,  hut  the  STidence  auet 
show  th^t  there  was  suoh  willful  or  wimton  reoicleeeness  as  to 
.nutborive  the  presumption  of  %  totsd  disregard  of  the  rights  of 
others,  and  the  question  to  he  determined  by  the  jury  is  wtiether 
the  negligent  oonduot  of  the  defendant  amounts  to  wi^ntonness  «.nd 
willfulness.  '<i<ili.ia«8  v.  Kaplan,  342  Xll*  App.  id6* 

the  3uprea«  Court  in  the  case  of  kTev»T  v,  L.  £»l»]S.ER»Qo. 

318  111*  11,  la  disQuaaing  the  evidenee  showing  gross  want  of  oars, 

s^id: 

••If  there  is  any  evidence  in  the  reoord  fairly  tending 
to  show  suoh  a  gross  want  of  oare  aa  indieatea  s.   willful 
disregard  of  eonsequenoes or  a  willingness  to  infliot  Injury, 
then  it  is  a  question  to  be  determined  hy  the  jury  whether 
the  negligent  oenduot  of  the  defendant  amounted  to  wmntoa- 
aess  or  willfulness.   (<ialldren  Express  Co.  ▼•  tj^rug.  311  111. 
473.)  ttiRt   degree  of  negligenoe  tbe  law  considers  eouiTaient 
to  A   willful  or  ?r^nton  sot  ia  as  hard  to  define  as  negligenoe 
Itself,  nnd  in  the  nature  of  things  is  so  dependent  upon  the 
partioular  oiroumetsmoes  of  each  case  as  not  to  he  susoeptihlt 
of  (general  statement.  The  gross  negligenoe  whioh  will  justify 
the  presumption  of  willfulness  or  .wantonness  ia  3uoh  ?*3  to 
Imply  »  disreg^^jrd  of  oonsequenoes  or  «  willingness  to  infliot 
injury.   (Lake  Shore  and  Michigan  n-outhern  milway  Go.  t. 
Bodemer,  supra.)  An  intentional  disregard  of  a  icnown  duty 
aeeessery  to  the  safety  of  the  person,  and  an  en$ire  Rbaenoe 
of  oare  for  the  life,  the  person  or  the  property  of  others, 
suoh  MM   exhibits  a.   oonseious  indifference  to  oonsequenoes, 
makes  e  onse  of  oonstructiwe  or  legal  willfulness  suoh  as 
oharges  the  person  whose  duty  it  was  to  exereise  oare  with 
the  consequenee*  of  %  willful  injury.  (1  Thompson  on 
legligenoe,  sees.  30,  32.)" 

It  is  ewideat  th  ^t  whea  tbe  aooident  happened  to  the 

plaintiff  St  7i30  h%   night  there  was  a  gross  want  of  oare  on  the 

part  of  the  defendant's  driver  st  the  time  pl&intiff  w»s  crossing 
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tb«   interaffotloa  at   fAsterA  .^veaue  nnA  aSnd  3tr®et.     kt  that 
point  f^utos'ttlo  stop  and  go  lights  were  isistslledi  and  In  opcir^^tlMi 
for  th«  piarpose  of  r«gulating  traffio,   and  as  «  aattor  of  oouMoa 
knowledge  the  display  of  the  red  light  Indioates  that  the  traffic 
sh<»ll  stop,   the  green  light,  that  the  traffic  shall  more  fonrstrd, 
and  the  aab©r,  a  change  of  8lgn«sl3,     When  the  plaintiff  was  «t  the 
intersection  and  s»w  the  green  light  she  started  to  oross  the 
street  *tnd  did  not  se*  the  defendant •»  oar  until  It  was  wlthfcn 
four  feet  ooming  fast  *^tul  she  mnn  struck  hy  the  defendant's  oar 
west  of  the  north  oross  walk  of  23nd  Street  and  thrown  a  distrinoe 
of  35  feet,  and  when  we  consider  that  her  wei^t  was  190  pounds, 
the  automobile  orast  hawe  been  ooYing  itt  a  eoneiderffible  speed.  That 
is  self-evident  when  it  is  considered  that  the  defendant's  cmr  w&s 
running  on  ft  wet  and  slippery  paveiteat  %ad  ren  ^  to  60  feet  after 
striking  the  plaintiff  and  stepped  when  the  oar  eollided  with  a 
post*     There  is  conflict  in  the  eridence  as  to  the  spfied  of  the  car 
At  the  tiae  of  the  aoeident*     the  testiaony  xtngtt  froa  10  to  45 
miles  an  hour*     There  is  also  e-rideaoe  to  the  •jtfeot  th?:«t  the  speed 
of  the  autottobile  was  listited  by  a  g^^ernor  on  the  car  to  20  miles 
aa  hour.     The  operation  and  speed  of  the  &uto«oblle  axe  questions 
for  the   iuxf* 

the  etridenoe  before  the  jury  fairly  tends  to  -prore 
8   gross  w»int  of  o«re»tnd  v.  willful  disregard  of  the  oirouast^^noes 
Iff  the  defendant's  agent  in  the  operation  of  its  lutenoblle  at  the 
place  of  the  sucoident*     the  Jury  hnring  determined  tb«it  the  negligent 
oonduet  of  the  defendant  amounted  to  wantonness  by  the  answer  of  the 
defendant  to  special  interrognt cries,   the  ewidenoe   in  the  record  is 
sufficient  and  seets  the  requirement  b9  to  proof  «ind  the  law  as  laid 
down  in  3reaer  v,   h»   Km  &  W«   H.    n,   Qo. .   auyr^^ 

There  is  further  evldenee  in  the  record,  vhioh  was 
considered  by  the   Jury,   to  the  effect  that   the   acts  of  the  defendant 
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by  !%•  agent  wt9  suoh  grQss  negllgeaoe  as  to  lipXy  ^  dlsregssrd  of 
oon«ec!uenoea  when  the  ford  In  Question  r?^s  driven  through  the  Inter- 
teotion  H%  the  piaee  of  the  nooldent  nt  the  time  the  aaber  eignal 
light  viR8  di8pl«y«d.      In  otheY  words*   when  the  defend«tnt*s  agent 
did  not  have  the  right  of  way* 

the  defendant  urges  thtt  the  verdiet  ia  exeeeslve  and 
that  the  plaintiff* s  readtting   |a»OOQ  did  not  save  the  verdiot»   ^nd 
contends  th :t  the  jury  was  swayed  by  some  influeaee  other  than  & 
fair  ooHsiderotion  of  the  evidenoe, 

Fros  the  record  it  appe%r8  that  after  the  plaintiff 
arrived  at  the  Oook  County  Hospital  her  personal  history  wi<»s 
obtained  from  her  by   Dr,   L#  H.    Berard*  En  interne.      A  physical  ex- 
ftainntioa  diselcaed  evidenoe  of  ©  broken  right  olaviole,  possible 
fraature  of  fibula  os  tibia,   ia^eratlona  mbove  the  right  eye   and 
oontusions  nt  v-ixlous  places  on  the  bo(fy«     The  patient  mn*  eonsoious* 
Io.Z*rny  w»s  available  ^.t  the  time  she  was  brought  to  the  County 
Hospital,  and  acoording  to  Or.    Berftrd's  findings,   the  injt  over  the 
right  eye  was  sutured.     Dr.   O'lalley,  who  was  senior  Interne  and 
oheoked  the  findings  of  t>T,    iorard,  found  the  patient  oonseious  gnd 
ordered  iasiobilization  of  the  right  oiaviole  and  <ii  posterior  mold 
splint  for  the  right  leg,     There*ifter  X-rnys  were  tsJcen,   from  whloh 
It  appeared  thnt  the  fibula  and  not  the  tibia  ^sis  frnotured  within 
a  few  inehes  of  the  knss,  and  the  right  oiaviole  was  fraotured  near 
the  upper  end  of  the  9edi«l  third,  one  end  of  the  ol«ivi9le  over- 
riding the  other  about  an  inoh  and  s  half,   the  X-r!%y  showing  small 
apioules  or  hair-like  pieoes  of  the  oiaviole  adhering  to  the  upper 
pieoe,  the  right  shoulder  swigging  downward  «nd  forward,     inuring 
the  tlste  the  plaintiff  wns  in  the  County  liospit<«l  she  beo^ise  rest- 
less s4ftd  tried  to  get  out  of  bed,  and  finally,   on   JeoejBber  31,  1328, 
she  insisted  upon  going  hoaie*      Sio  object! on  wac  »aide  by  the 
hospital  authorities,  and  «in  ?j.»buiitory  b«>ndage  wns  placed  upon 
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the  right  shoulder^  unA   the  right  l«f  ««■  in  auoh  condition  th»t 
it  QouXd  b«  aioT«d  about.  She  was  tAken  t«  her  sister's  *tp»rtaftnt« 
and  fr«i  there  reaoved  to  her  own  )i«ae»  which  was  on  the  third  floor 
of  the  building  located  at  47th  Street  nnA   Ofispbell  /Tenue,  and 
thereafter  treated  by  Or.  DaTidonia,  a  graduate  and  leoturer  at 
the  Chieago  Medioal  School;  and  a  oMMber  of  the  etnff  of  the 
Washington  Park  Hospital* 

The  plaintiff  ima  later  t«ken  to  the  Holjr  Croes  Hoepital 
and  an  operation  was  perforaed.  The  elawiele  was  shortened  about 
aa  ineh.  The  lausoles  of  the  right  band  are  w«ak,  indicating  atrojAy* 
and  there  is  75>»  loss  of  motion  of  the  right  shotader.  the  degener- 
ation of  the  :&erre9   oont  rolling  the  smsoles  of  the  right  hand  oatiee 
a  tremor,  which  condition  will  , row  worse.  There  is  evidence  of 
oonoussion,  indicated  bjr  dieriness;  some  impairment  of  the  sight  of 
her  right  eye,  ejad  also  imp<!  iriient  of  the  hearing  of  the  right  ear* 

We  haws  reached  the  oonolusion  that  the  injuries  sus- 
tained by  the  plaintiff  were  euffioient  to  wnrrant  the  recovery  ©f 
the  amount  of  the  judgment  entered  by  the  court,  and  th^t  the  amount 
is  not  eKoessiwe  for  the  injuries  sust<$ined. 

The  defendant  complains  of  acts  of  conduct  which  occurred 
during  the  trial  as  a  deliberate  attempt  to  arouse  the  passions 
of  the  jury  in  f:?Tor  of  the  plaintiff.  Upon  mn  examination  of  the 
questions  complained  of,  we  find  that  upon  objections  made  by  the 
defendant  the  court  usually  sustained  the  defendant's  position, 
mad  we  quite  ngree  with  the  defendant  th^t  the  effect  of  the 
questions  upon  the  jury  is  but  s  mere  euess,  9nd  th?t  it  was  hard 
tm  determine  whether  such  conduct  of  the  plaintiff  was  prejudicial^ 
However  a  we  do  not  believe  th?$t  the  jury  was  unduly  swayed  and 
prejudiced  agiinat  the  defendant* 

The  Court's  denying  the  'Admissibility  of  the  hospit^il 
record  in  evidence  is  urged  as  error  by  the  defendant.  It  appe*^ ra 
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%hm%  Dr««   Be  nurd  and  0*ttfitllejr,  and  llias  aordon,  «  nurse  ^   n.%  the 
Cook  Oounty  Hospital^   testified*   in  subatanoe*  to  the  faett  oon* 
tnined  In  the  reoordf  but  the  defendant  urges  that  the  records 
were  properly  ndmiesible*  not  as  erldenoe  of  the  facts  at-^ted  in 
the  reoord*  but  a»  corroboration  of  the  testifflony  of  the  threte 
wltnesaea.     v^ile  the  record  is  the  erigini<t.X  hospit«iI  record  and 
some  of  the  entries  were  testified  to  by  the  witnesses  »s  accurate 
entries  aade  by  thesf   atill  there  ie  a  lack  of  proof  a^s  to  the 
aoour&ey  of  nil  of  the  entries*     Therefore,   the  records  were  not 
properly  adieissible  in  evidence  until  there  was  a  proof  of  their 
correctness.     »right  v,   Qpson.  303  Ill#  120« 

The  defendant  contends  th^t  the  court  erred  in  not 
glTing  defendant's  requested  iiuitruotion  at  the  close  of  the  eridenet 
to  find  the  defendsint  not  guilty*     The  tri;>l  court  was  ;}ustified 
in  Its  refusal  for  the  reasons  expressed  by  us  in  this  opinion  to 
the  effeot  that  the  proof  warranted  the  subsission  to  the  jury* 

The  court  instructed  the  jury*  -^t  the  plaintiff's 
request ,   to  the  effeot  thflit  the  plaintiff  nust  prore  by  r  preponder- 
«noe  of  the  evidenoe  thsit  %t  the  tise  of  her  injury  she  w^e  in 
the  exercise  of  ordinary  care  and  vntM  injured  by  the  negligence  of 
the  defendant*     This  the  defendant  contends  was  erroneotis  because 
of  inconsistent  counts  of  negligence  and  of  wanton  and  willful 
ooivduot,   and  therefore  a   general  verdict  of  guilty  os^nnot  be  sus- 
tained u  on  the  proof  of  oiere  negligence*      it  the  defendant's 
request «   the  trial  court  instructed  the  jury  th%t  the  plaintiff  in 
order  to  recover  frott  the  defendant  omst  prove  by  9.  preponderAnoe 
or  greater  weight  of  the  evidence  that  she  was  at  the  tlEse  of  the 
accident  exercising  ordinary  o&srf«and  th^t  the  defendant  wms  guilty 
of  the  negligence  charged  in  aone  counts  of  the  deol«ir&tioa*  Other 
of  the  defendajit*s  instructions  art  to  the  saoM  effect*     The 
defendant  i«  not  permitted  at  this  tiats  to  coffiplain  of  the  plain- 
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tiff*s  Instruct ions  when  the  defendant  requeeted  the  oourt  to  give 
instruct  lone  of  like  iBi!;>ort»  The  defendant  aust  be  oonslstent^ 
ajbd  OAnnot  ooapiain  in  the  Appellate  Court  that  the  ruling  of  the 
trial  oourt  was  erroneous  when  suoh  ruling  was  Invited  by  tlie 
defendant.  Sheridan  y.  City  of  Chio^gp.  175  111.  421« 

Two  instruotioas  were  tendered  by  the  defendant  and 
refused  relatire  to  the  defendant's  theory  th^t  the  plaintiff  by 
)ier  own  wrongful  conduct  unneeessarily  aQftraTated  nnd  inereaeed 
her  injuries*  The  oourt  did  instruot  the  jury  at  the  defendant's 
request  thtt  the  plaintiff  was  required  to  prove  by  i«i  preponderpiaoe 
of  the  evidenoe  not  only  thr^t  the  eilaents  existed,  but  that  they 
were  tM  result  of  the  aooi'denti  thmt  the  jury  onnnot  allow  any 
reooTery  for  ailiaents  not  the  result  of  the  aooident,  or  guess 
that  an  ailsent  oostplained  of  by  the  plaintiff  was  the  result  of 
the  aooident»  idiiob  instruction,  in  our  opinion,  covers  the  two 
refused  instructions  requested  by  the  defendant* 

EaTi&g  eTagiined  the  record,  ve  eondlude  that  there  is 
BO  error  sueh  as  wouild  justify  a  rewersal*  The  judgoMat  is 
accordingly  afiirraed, 

AFFimiED. 

rRI&ID  AID  VILSOK,  JJ.   oo«oim. 
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PKOPLS  or  THE  STA'flt  OF  A^'7  *^IT  JW  SHROH  TO 

XLUI0I8,  n/        / 

Defendant  la  £7Tor»         )  OglMXIAl.  OOUBT 


ailKAO  »o»j:hta« 

Fl&latlff  In  Hrror. 


oooK  ooomrT. 

266  I.A.  60^ 

Opinion  filed  May  4,   1933 


MH.  f'fffisioiKc  joanoK  umtL  Dthiyrmm  thk  Ofisios  of  tm  ooort, 

Th«  def*mdant  was  indlet«da  oharged  with  or^iTi-ylng  a 
oone««l«d  weapon*  A  juiy  was  waived,  and  at  the  olo^e  of  the  erl* 
denoa  the  oourt  found  ihe  defendant  guilty  nnd  sentenoed  hla  to  one 
ye«r  IspTleonaent  In  the  House  of  Qorreetlon,  >!ind  lapoaed  a  fine 
•f  $300  and  costs*  Jud^ent  w^s  entered  thereon. 

The  defendant  doee  not  question  the  suffloleney  of  tli« 
ladlotaient«  hut  oont^ads  that  his  arrest  w^ai  Ulegi^l;  that  no  offenee 
was  oowKltted  In  the  preaenoe  of  the  police  officer  a  that  trould  ;}u8tl«^ 
fy  eearohlng  the  defendant  ^M  plnolng  hla  \mder  arreet;  th«>t  the 
court  erred  in  denying  the  defeni%nt*s  votlon  to  suppress  the  erlienec 
tnken  fro«  hlai  hy  an  lileg'^1  se«»TCh  and  in  denying  defendant's 
ootlon  for  probation* 

iToa  the  eridenoe  it  appenre  that  police  officers 
raided  a  house  of  111  fsse,  where  the  defendant  was  arrested*  Fr^n 
the  girl  Inofttes  of  the  prealses  at  the  tl«e  the  polios  officers 
arrested  thea«  and  upon  Inforaatlon  obtained  froa  the  women  th»t  a 
couple  of  sluggers  were  in  the  prealses,  the  police  offleers  ptq» 
ceedf^  downstairs  to  s  store  roon*  Police  officer  Mivlne  testified 
that  when  the  witness  and  officer  Sherplng  went  into  the  store, 
three  sen  were  ae^utted  there;  that  Officer  Sherplng  said  to  the  sen, 
*«e  sre  police  officers,  stand  up;*  th^^t  the  thrtf'.  aien,  including 
the  defendant,  would  not  stnnd  up,  so  Officer  Sherplng  grabbed 
of  then  and  the  witness  grabbed  and  searched  the  defendant  'snd 
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found  *  gm  la  his  poa8«aaloii«  vhloh  the  efflear  Identified  at  the 

trial. 

DtfendUAt  aeberta  teatlfled  and  aiialtted  thf  t  be  waa 

carrying  p.  gun  at  the  time  of  his  nrreat;  th?t  he  Xlred  in  &  roo« 

«IMitalrs  in  the  prealaea  over  the  ao^e^iiled  totery  AtbXetia  Cluh 

at  Ohleage  Melghta;  th»it  he  paid  hia  raooi  rent,  and  had  hla  olothing 

and  other  peraonal  attire  In  the  rocai»     He  alao  testified  th^t  he  waa 

dovaatalra  in  the  store  to  take  a  shower  b^th«  and  that  he  carried 

the  reyolrer  at  the  tloies   thtt  hia  reaaon  for  e^irrying  the  gun  vaa^ 

"Beoauae  th«re  waa  a  fellow  ahot  not  long  sgo,"     The  arreat  of  the 

defendant  wsa  mde  by  the  poliee  offioera  without  »  warrant*     How- 

erer,  upon  information  ohtftined  froa  the  woaien,  vho  were  admittedly 

laaatea  of  this  house  of  prostitution,   th^t  certain  sen  were  in 

the  atore  na  aluggtra  ^suoA  inaat^a  of  thia  houae^  the  officers  found 

tilt  aen»  and  they  had  raaaoiml^e  ground  to  believe  th  t  the 

defendant  had  (K>«t&ltted  a  oriffie.     The  defendant  was  seized  and 

•earohed*     Fro*  the  faota  In  the  record,  we  are  of  the  opinion  th^t 

the  offioera  aade  an  arrest  a^ich  waa  juatified  by  the  law*     The 

law  which  appllea  In  thia  eaae  ia  that  an  of fleer  may  arrest  a 

person  without  a  w^rritnt  If  he  hsa  reaaonabXe  grounda  for  beiieiring 

that  the  peraon  arreated  haa  committed  a  orliae*     i^eople  t*  authm?^^. 

211   111.    App.   373,   Feople  ▼.  ^siMSt*   339  111.   2S«,   Siorth  ▼.  ms. 

People,  139  111*  81*     The  defendant  :relle8  Imrgely  upon  the  ease 

o'  The  t»ODle  ▼*  Mcaurn^  541  111*  632,  as  an  authority  th«t  the 

court  erred  in  not  aupresaing  the  eridmee  obtained  by  the  rolloe 

officer  from  a  aearch  of  the  defendant*     the  court  in  th^it  oaae 

approwed  the  rule  that  haa  been  the  law  in  this  st«4te  when  It  said: 

"Where  n  erlme  has,    in  f?iot,   been  eoBEsltted  snd  an 
arrest  la  made  by  an  officer  who  h^s  re».aon»ble  ground  for 
bellerlng  thnt  the  person  arrested  ia  impiionted  in  the 
orime,   suoh  officer  has  a  rl^t  to  search  the  peraon  arrested 
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vlthout  a  aearoh  waTrant,  %ad  In  auob  oiui«  the.   right  of 
sfl8.K»h  ntvl   aeieu7«  it   Inoldentnl  to  the  right  of  i»rr«8t«* 

This  oxproaaion  by  the  SuproiM  wourt  does  not  militsto 

agninst  tho  «)rr«at  which  v<^s  a^do  in  thig  e^tsp*,  laut  on  tho  oontrATy 

tht  fftots  justify  the  wrrost  of  this  dftfe»dant.  Th«  offioers  hwd 

the  Inforaation  th:^t  ths  defendant »  together  with  other  persona* 

w*m   eagmged  in  and  opermting  a  house  of  ill  faffle^  a  ori«e  \iBder 

Par.  145 
the  statutes  of  the  State  of  Illinois*  Chap*  SS^/^ee.  67*  oav<lll*B 

It  was 
(1931)  aev*  stats  .y  obvious  to  the  of  fleers  th^^t  a  orlas  was 

being  eoaaltted*  and  the  officer  vm   justified  in  staking  the  arrest 

and  thfc  subsequent  search  of  the  defendant.  Feoole  v.  Qaruso.suprn^. 

The  defendant  ooaplains  ths;t  the  eourt  erred  In  denying 
the  defendant's  siotion  for  probation  without  Investigstion,  The 
trial  eourt  had  the  parties  and  the  subject  matter  before  it*  and 
had  full  authority  to  enter  judgment,  the  defendant  is  not  entitled 
to  probation  as  a  matter  of  rig^t*  and  his  release  on  probation 
rests  in  the  sound  discretion  of  the  court.  People  ▼•  Miller*  317 
111*  S3*  there  is  nothing  in  the  reoord  whioh  would  justify  this 
eourt  in  queetioning  the  discretion  exerolsed  toy  the  trial  oourt 
in  denying  the  defendant *8  motion* 

ie  beliSTe  that  the  oourt  did  not  err  in  denying 
defendant's  notion  to  suppress  the  evidence*  and  that  the  court  was 
fully  justified  In  entering  its  order  of  oosnitttent*  therefore^ 
the  judgment  is  affinuKl* 

AIIIRM£D. 
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»tif^till^  too  "z-:  , 
ia?   ,*i  »i«1t»<*  T^^i'wr!  #«»{^/./ 


"^i/«  f»^f  ten 


•lif^  t^liu«t  ^iCi/0'»  rfoi*«  JS-fdiS^t  ftrft  £ri  asci  .        ,in 


«.^tJ6«C       . 


T^     ,.i,l    ^fc;.  t,;'i 


35364 

EXIOI  BLAIKE  TRrLXIt 
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ApFSiiL 


WILLIAM  U.    BaKOLAY,  )  OOCK   OOUHfT. 

.pp.11...  1       26  6  I. A.  604" 

Opinion  filed  May  4,   1932 

n*  FRe^SXDIKG  JUSTICE  REBSL  DELlVFRtD  TH£  OPlMIOi 
Of  TIR5  COUKT, 

Tbi^  is  aa  ^ISfMAl  by  tbc  0':'aipl& intent  from  a  deoy«« 
di8ai8«<lng  the  eoaiplain^nt *8  bill  of  eonpl^iiit  for  want  of  eouity. 
The  oo<srplain?tnt*e  bill  ^llege^  the  forw*tion  of  a  pertaershlp 
between  the  eoaplsilii&nt  and  the  defend'  at;     that  the  m-mM  f^till 
exists,  and  prays  for  a  partncrs^-ip  accounting.     The  s^n»*er  of  the 
defendant  to  this  bill  of  coaplsint  deniee  that     uch  pirtnf rehlp 
still  existe,  and  denize  the  eoMplain^nt * ><  right  to  relief.  Upon 
the  iFicues  being  joined  the  esse  w&s  «f erred  to  a  Master  in  ''baa* 
eery  of  the  Superior  Court , 

The  ij^eter  after  hesiring  the  evidence  inieoduced  by 
the  parties,  filed  his  report,  ^nd  fros  such  evidenoe  a&  •  certain 
fladinge  of  fsct,  froe  «hioh  it  appears  thet  a  partnership  exists 
between  the  ooaplain^nt  and  the  defendant,   and  that  the  oomplsiarxnt 
is  entitled  to  an  aocounting,   showing  thr't  there  i0  due  froa  the 
del  end.'int  to  the  ooaplainant  the  sua  of  $1»033*73. 

It  also  5ipp€Rrs  that  the  c  «plain.^nt  and  the  def'nd  nt 
entered  into  ^  partnership  agreeaent  on  or     tout  M»rch  1,   19r0,   to 
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pxoi&ote  the   s&l*,   distribution  and  dcvelopaont  of  £t.  p&te&t  lor 
a  (^loba  holder  oollar;      tn n   they  agreed  that  e&oh  should  h&ve 
&B  u  divided  one->h^'lf  iiiterer?t  in  the  p&tent  when  issued,  snd 
should  &h  re  eoualiy  in  the  profits  ^nd  losses  ia  ooimeotiou  »itb 
the  dSYelopaent  &iid  proaictioj^  oi   mXA  patent ;      th^t  on  <ugurt  29, 
X0S2,  &  patent  v&a  issued  for  &  <beather  protect in{<;  riag  for  street 
l&aips;     that  thereafter,   on  «|anisary  25,  192;3,  &  suit   in  eoulty 
eli^^rging  the  infringesmnt  of  a  patent  was  filed  in  the  District 
Court  of  the  United  >  tates,    entitled,   Igoodlif  f .   *>t  hi  v,   Chi  cage 
pressed  steel  Co..   st  alt     that  the  ooorplainant  and  the  defend^^nt 
in  the  Inst- >nt  o»^ee  axe  pArtiee  def'nd&nt   in  the  above  entitled 
ease;     th&t  thA  tfsster  in  Chancery  considered  the  indebtednesif'  to 
the  f  i»«  of  Ciheever  an<l  Cox,  who  s^ppeered  »«  attorneys  for  the 
eovplain^nt  mni  the  di  fendaat  in  the  def^n^^e  of  s&id  suit,  and 
fotmd  that  tiiis  indebtedness  t^ntounts  to  the  «\m  of  $3,567.60  ^nd 
is  a  p  rtnership  debt;     that  of  tbi@  amount  lie, 382. 50  had  been 
paid  by  the  coi)ipl& infant,  end  that  a  balance  of  $185.   is  due  on 
this  SKount.     One-half  of  this  expense,   aacunting  to  |1,£83.77, 
appears  to  be  due  froiu  the  defend  nt.       .llowing  the  defend&nt 
a  credit  of   1250,   ou  this  sua  of  |l,B83.77,   «hloh  nae  paid  to  tho 
ooapla in?<^nt  o     July  7,   1B22,   le£iv«^e  &  balance  due  the  complainant 
of  #1,033,77,     and  the  Maater  rr  ooaaends  th-^t  iR  decree  be  entered 
finding  that  the  eoapl&in&nt   is  entitled  to  an  Bocoimting;     thet 
he  is  entitled  to  the  amotint  appesrinig  fro«  the  acco  nt  et«>^ted, 
and  that  tho  relief  prayed  for  by  the  ooaplsin&nt  should  be  granted. 

To  tnis  report  objections  of  the  ooBsplainsnt     nd  the 
defendant  sere  filed  aad  overruled,   &-nd  therexfter  the  objec- 
tions so  filea  sere  ordered  by  the  court   to   st^nd  &8  exceptions. 

It  apne^irfii  from  the  record  thist  the  court  hP5?rd  evidence 
In  open  court   in  considering  the  exceptionc  to  the  Mcsterr's   ieT>ort, 
vbiek  wss  not  proper.     -11  evi(Sence  oIfere<^  in  ibis  case  should 
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have  b  en  pre  ented  to  the  ii^ts  er  and  oousldcred  by  him  In 
reporting  hie  oonolusiouff  upon  th^   Ian  &nd  the  f&cte,   and  the 
proper  pr ictioe  under  the  f^«ote  as  they  appeer  in  the  r^  oord  in 
the  instant  o^ee,  would  hi^ve  b««m  to  re  refer  the  oase  to  the 
M&Bter  to  t&ke  further  and  other  evidence  and  sake  liie  report 
aeoordingly.     Central  IlXinolfl  Public     ervice  (*x>,  v.   city  of 
ffulllYan.  294  111.  101,  and  ijs&n  v.   r.^gn.  B44  111.  /pp., 497. 
The  court,  after  sustaining  the  exceotions  of  the  defendant  to 
the  lfaet0r*8  report,   entered  a  decree  dienie^ing  the  hill  of 
eo^plaint  for  w^nt  of  equity,  and  in  doing  «o,  found  that  the 
court  had  jurisdictiin  of  the  eubjeot  9^3tter  and  of  the  p&rtlee, 
and  aleo  found  th^t  the  oonplain^nt  did  xmt  est&blish  by  proof 
the  exletenoe  of  the  partnerahip,   and  that  the  cowpia insnt • « 
right  of  i^otlOB,   If  any,   wne  in  an  action  at  la*.     It  necee  srlly 
follows  that  the  court   is  without  jurisdiction  to  p^roceed  further  &&d 
Should  have  disalBoed  the  bill  of  cnnplaint  without  prejii^ice. 
Beeauee  of  defect  of  proof  the  equit  tie  relief  prsyed  for 
could  not  be  granted,  Brauer  ▼.  Uuishliru  £35  111,  £'85.     The 
court,    *o»«vBr,  proceeded  upon  the  theory  th^t  the  p&rtnerBhip 
•as  not  eet&bllehed  by  the  evidence,  and  th«t  the  srrai^eawsnt 
between  the  ooKpIiilnant  and  the  defendant  for  the  creaitiorx,  arsM- 
fac'ure  and  diaposition  of  the  article     In  que  tion  to  the  Oity 
of  Ohio?^go  was  collusive  sad  therefore  not  enforceable.     In  tha< 
event  an  action  at  law  will  not  lie. 

The  faot  that  the  court  considered  evidence  other 
th-n  the  M^sti^r^e  report  eppe'rs  from  the  decree  Itself,     vhe 
court  finds  thfit  the  coaplaln- nt  and  the  defendant  admitted  in 
open  court  tl^-Jt  the  arr®ng»ent  for  the  crest  ion,  aanufrcture  ?.nd 
dlspositio     of   the  articles   aold  to  t?ae   r^ity  of   rhic?^fc0  w^a 
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ooliuFfive,  but  upon  this  qu«stlon  at  thl*^  tine  »t  express  no 
opinion,   nor  upon  ^ny  other  oue^tlott  oS  fact   In  th«  reoord. 

For  tli«  roacione  expT9»^i9d  In  thla  oplnlou  tho  dtcree 
entered  by  the  court   in  reveraed  and  the  G&u»e  re«ande:5   *(lth 
dlrectloi  0  th*t  the  o&se  be  reref  erred  to  the  liaRter  li^ 
Cbencery  to  t&ke  euoh  further  or  other  evidence  ae  the  ocurt 
■ay  direct  and  enter   puoh  other  or  further  orders  &a  are 
oonelBtent  with  the  views  herein  expreB?-ed, 
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LKOUARD  0.  LaVY,  R03IK  SCHWARTZ 
And  LOUIS  SOH^AJ^Z.  et  &1, 
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R08XS  SCHWARTZ  and  L0UI5  90H%ARTS:» 
Appoilaata. 

Opinion  filed  May  4,  1932 

Ma.  PaEillDlSO  JUSTICE  Vitmh   DEUVimaO  THI  OPINIOH  Cf  Till;  COOHT, 
This  is  an  Isterlooutory  tppaal  by  the  dafendnnts* 
Hoai*  and  Loult  Sebwarts*  froa  an  order  appointing  a  reoeiTer^ 
b%sed  upon  the  eoapIainant*s  Terified  bill  of  complaint  »^nd  the 
eridenoe  heard  by  the  Court •  The  bill  of  oonplaint  wns   filed  by 
the  oaaplainant  nB   trustee^  whioh  had  been  reciu«^8t«dl  in  writing 
by  the  holder  of  an  unpaid  bond  to  eomaienoe  proceedings  on  behalf 
of  all  the  bondholders  to  foreoloee  a  trust  diled  aeourlng  the 
payment  of  173  boi^a  aggregating  v75,CK>0,  upon  vhieh  there  remained 
a  balance  of  principal  due  in  the  sua  of  fST^SOO*  The  trust  de«d 
•eoured  payments  upon  the  real  estate  and  improTeaeats  deeoribed 
In  the  bill  of  ooaplaint*  The  maturity  of  the  bnlanoe  of  the 
principal  sua  was  aooelerated  unlsr  the  terms  and  proTislons  of 
the  trust  deed  because  of  the  default  in  the  payment  of  principal 
which  becaae  due  on  April  35f  1931,  amounting  to  S1*000.  It  also 
appears  from  the  evidence  offered  by  the  defendants  and  hei^.rd  by 
the  Ohancellor,  that  there  became  due,  prior  to  the  time  of  the 
hearing  of  the  motion  for  the  appointment  of  a  receiver,  the  sum  of 
13,000,  part  of  the  principal,  and  the  further  sua  of  ^1, 868,76, 
accrued  interest  due  on  the  balanoe  of  the  principal  sum  of  *57,500» 

The  real  egt«ite  in  question  is  iaprov-ad  with  an 
apartment  building,  consisting  of  18-4  room  apartments,  and  there 
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is  eTl4«ne«»  which  w^«  h««r<!  lay  the  oourt  to  the  «ffeot  th»it  the 
property  io  of  the  rnXv»  of  I4&»000* 

Th«  defeadoAto*   ^eoolt  «n<i  liouis  3oh««rtx«  her  husband^ 
fllod  &B  «pp«ftr&aao  and  a  doaurrex  to  the  bill  of  ooaplalnt*     Thoy 

admitted  the  failure  to  pay  the  prinoipaX  aad  iateroat  due«  and 

•xoueed  auoh  f?iilur«  on  the  ground  th^^t  the  aapituX  Mortgagt  Oorporo 

ation  h««d  «OTOd  nod  left  no  addrea%    sittd  thfit  pmysent  of  both 

prlnoipal  ^md  latereat  «%s  to  be  aiaido  to  the  O&plt^  MortgAge 

Oo;por?otlon,   la  the  City  of  ^hloaj^,  Illinois*     It  isay  he  noted» 

howoTer*    th- t  these  defeadeats  offered  in  erldeaoe  oerti^in  oorree- 

poadeaoe  froa  a  ooapaay  nam>d  the  0«.pltal  Company  with  referenae  to 

the  payaeat  of  the  ai>o\mt  due,  &ad  that  the  address  of  the  Compaay, 

as  glTea  la  the  eorreepondenoe,  vnn  X  north  La  Oalle  Street,  Ohieago. 

Be  th-^t  as  it  may,   these  defeadaats,  the  owners  of  the  i;<^uity  of 

redesptioa,  did  aot  offe;  to  pay  the  amount  due  at  the  tia«  tho 

oourt  ooasidered  the  aotioa  for  the  appointmeat  of  a  receiTer,      -e 

oaaaot  say  that  the  oeuirt  erred  in  r»ppointiag  a  reoelYer  upoa  the 

f?iets  onerged  la  the  verified  biii  aad  the  evideaee  introduced  by 

the  parties  to  this  coatro7ersy  aad  heard  by  the  Chaaoellor* 

The  defeadaate  82»ke  the  polat  that  the  bondholders  of 

the  defaulted  bonds  are  aot  parties  to  the  bill  of  oomplslnt*  >«e 

<;ulte  Agree  with  the  defeadnats  that  the  geaeral  rule  Is,  th^t  la 

suits  respeotiog  the  tru^t  property  the  trustee^  as  well  ^m   the 

beneflaiarles,  in  oertaia  etisea,  is  a  ntoesssry  pnrty»   But  to  th;%t 

rule  there  are  certain  exoeptioue,  one  of  whieh  Is  th<it  where  the 

absent  parties  are  properly  represented  by  a  trustee  la  s  foreoloaure 

proeeedings  where  the  benefioiaries  are  numerous,  sad  where  the  boads 

are  seoured  by  the  trust  deed  aad  are  traasfersble  by  delivery, 

the  beaefioiarles  are  aot  aeoessary  p«»rtles*  St.  L»  ^:  r>  R.  ^'*;   Qo« 

▼.  ^ff?i,  133  111,  isa.  Msn9m,,UM%  I,  ^^nm^  f}rrfmn  '^9^?^m  "• 
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ISv^   fcaat    aelaware   didg.   Oorp.   263   1X1.    App,   67, 

The     ill  in  th«  instant  oase  ohnrges,   JUB  |)«Tt«   that  tli« 
owners  nnd  hold«rs  of  the  l>onds  secured  by   the  trust  dsed  af« 
nvuB4frTou»  and  widely  soattersd;    that  the   interests  of   anoh   owaers 
and  holders  nre   in  no  respeot  In  oonfllot  with  the  interest  of  tbe 
oompl?^lnfiint,  %nd  th.^t  the  ooeiplainant  brings  suit  for  and  on  behtilf 
of  eaeh  and  every  of  the  owaers  «nd  holders  of  said  bonds »  mv  required 
by  the  terns  and  proTisions  of  the  trust  deed  in  queetion.     Froa 
the  allegations  in  the  1^11  of  oostplaint^  this  oase  oones  well 
within  the  exception  to  the  rule  hereinbefore  set  forth* 

Upon  the  interlocutory  «ippeal  frosii  «n  order  appointing 
a  reoei?er,   the  question  before  this  sourt  is  whether  or  not  the 
order  was  a  proper  one,     the  stntute  ^>er«itting  sn  appeal  fro«  an 
interlocutory  order  was  not  intended  to  provide  for  a  review  by  this 
court  of  the  rulit^  of  the  tri??!  oourt  upon  flemurrers.     There  is 
also  the  question  n9  to  whether  or  not  suit  wms  properly  oomraenoed 
to  fflwlntain  the  status  qi^g  and  preserve  the  equitable  rights  of  the 
parties.     Mc^outtall  0o«  v.    j^oods.  347  111,   App«  170.     This  is  not  a 
final  Rdjudieation*  and  the  intetests  of  the  defendants  in  the 
instant  case  *^re  not  finally  disposed  of  in  this  proceeding  T^nd  will 
not  be  disposed  of  until  they  hare  %n  opportunity  to  offer  % 
defense.     The  trijil  court  sought  by  its  intprlooutory  order  to 
preserve  the  estate  until  there  was  rx  final  %djudio>>tion  of  the 
rights  of  the  parties^  cjad  this  oourt  upon  this  cppeal  is  without 
power  to  pass  upon  the  aerits  of  this  controversy.     The  order  is 
affirmed. 

FRXSID  AfiD  WiLSOli*   JJ.    GOitOllB. 
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Opinion  filed  May  4,  1933 

MR.  juatioE  rmmQ  mlit^mq  rm  oi^iuiou  of  tio.  ooimt. 

Agnea  ToI}caitt«  as  plaintiff,  t>Tought  suit   in  the 
Uunloipal  Oourt  of  Cbioag*  to  meoreT  T?«7lou«  sums  of  aon«y  all«g«4 
to  bare   been  loaned  to  defendants,  aggregating  13^.00.     Trial  v»« 
had  before  the  oourt  resulting  in  a  finding  and  judgaeat  for  plain<- 
tlff  in  the  tfVM  of  S133«00  and  costs* 

Plaintiff's  ststeaient  of  elmin  alleges  th  t  she  iottmed 
defeiidante  tlOO.OO  on  August  S«  1915,  #tO»00     on  Noveaiber  10,  1930, 
|3S»00  la  April,   1933,   and  fgS.OO  in  June,   1923,   'and  th'^t  defendiints 
pftld  her  on  Desesher  8,  1936,  the  sua  of  $5«00  and  on  aeoeait>er  /">?, 
19^6^   the  further  sum  of  110.00,   olaiaaing  a  b^^liuioe  of  ^305.rv0,  whloh 
with  interest  aisounted  to  134^. 40*     The  trial  court  disallowed  the 
itooi  of  1100.00,  nful  no  nonteatlon  is  n&de  with  reference  thereto* 

Bf  the  affidaTit  of  serita  filed,  defendnnts  Interpossd 
ft  plMm  of  the  statute  of  liaif^tions  s^nd  silso  denied  the  amking  of 
a^  loana  from  plaintiff  snd  the  repayoeat  of  the  ilb.OO  or  nMf  other 
SUM  to  pie 1 at iff. 

It  appears  froa  the  eridenoe  thot  plaintiff  aad  Usggie 
LslSML,   one  of  the  defendAnts,  ere  alsters.      »ith  reference   to  the 
three  prlnoipal  iteas  in  dispute,   plaintiff  testified  th»t  ia 
February,   1920,   she   loaned  defendants  $70.00  with  wbloh  defead?»ntg 
purchased  a  stowo  for  the  hosis  thea  occupied  by  th«a|  thnt  in  1933 
she  ftdvsaoed  I3&.00  as  attorney's  fees,  used  in  connection  with  the 
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sale  of  property  ^t  3058  i.eaTitt  Street*   then  owned  by  the  defend- 
ttttty   Albert  LsibHi  and  th  it  in  1923  she  ladraaoed  the  further  sun  of 
fa6*00  for  the  purohase  of  a  suit  of  olothes  for  Albert  Laba,  he 
telag  then  out  of  eaployaient*     fio  reoclpts  were  tsltOB  for  any  of 
these  iteas*   but  plaintiff  produoed  a  afrsor^tndua  book  containing 
entries  nade  by  r^rlous  persons  «)t  her  r«^(|ue(tt«  she  being  unable  to 
vTlte.     Mjiintiff  testified  th^t  she  had  tkls  book  in  her  posdession 
•inoe  1915  9ind  the  entries  therein  were  stated  by  her  to  have  be«a 
■ade  at  the  tiae  th  t  these  warious  itesui  were  advanoed  to  defendants. 

With  reference  to  the  two  payments  of  *8,00  and  IIO.OO 
respeotively.  nade  in  19B3«  plaintiff  testified  th%t  shortly  before 
OhrlstaaSf  1936»  she  was  siok  in  bed  <«nd  Mrs.  Labii  paid  h«r  tS.OO 
MMi  about  two  weeks  later  paid  an  additional   flO»00»     i3oth  of  these 
p«y»enta  were  aade  at  plaintiff's  requ«ftt»  and  at  the  tine  the  pay- 
sents  were  made*  defendant*  Mai^e  Laba^  told  plaintiff  she  was 
going  to  pay  soaething  every  aonth  on  aeoount  of  the  indebtedness* 
In  answer  to  several  questions  on  this  branoh  of  plaintiff's  testi'- 
■ony*  she  st?)ted  sewernl  times  that  defendant*  Maggie  Laba*  prottised 
to  pay  the  rest  of  the  monvf  within  a  short  tiae  and  as  soon  as  she 
eould  spare  it* 

As  grounds  for  rerersal*  it  is   first  urged  that  the  do* 
fense  of  the  statute  of  liait^^tions  is  ^  bar  to  the  plaintiff's 
motion.      It  appears  reaeonebly  ole&r  from  plaintiff's  eridenoe  that 
the  three  iteas  aggregating  #130*00  ad-ranoed  by  plaintiff  to  defend- 
ants were  in  the  nature  of  hoosehold  expenses  »nd  neoesaities  and 
therefore  beoaae  the  obligations  of  both  defendi^nts*     the  pleading 
of  the  statute  of  liait^ttiona  in  %  suit  cm  an  oral  oontraQt  to 
reoover  iteas  adTanoed  ower  a  long  period*  limits  the  reeovery  to 
suoh  iteas  as  wer^  mtnAeed  within  fiwe  ye^^rs  prior  to  the  beginning 
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of  the  suit*  lA  tha  at>8«no6  of  0lTe«flUitAlio««  renofviag  the  statutory 
tear*   ^i^i^g  V.  3innaaen>  166  111,  44T#  Where,  however,  new  or 
express  promisee  are  ande  on  the  part  of  defendf^nts,  ae  ii\   the  in^ 
staat  oa«e«  or  if  »,nf  imQu^lifi«d  adMis«»ion  is  nade  bf  thea  that  the 
debt  ie  due  and  unpaid,  the  iodebtednee*  is  revived*  ^e  beiielM 
that  there  is  suffioient  evidenoe  xn   this  record  showing  new  msO. 
express  proiaises  iM»de  ^   the  defendant*  Maggie  k«ba»  to  toll  the 
running  of  the  statute  f*e  to  »11  of  the  it^as  adranoed  by  plaintiff, 

defendants  oontend,  however,  thnt   even  though  Ma^Sgle  i>abft 
aoknowledgod  the  indebtedness  in  1986  sad  a&de  payments  on  aooount 
thereof  and  expressly  proaiaed  to  r>aty  further  suae  in  the  nesr  future* 
thst  auoh  oondudt  would  not  toll  the  running  of  the  8ti».tute  ms  to 
her  husband*  the  other  defeadaat.  Sases  oited  to  support  this  oon* 
tent ion  have  no  application  to  the  oiroumstanoes  shown  in  this  pro- 
oeeding.   fhese  advances  were  Aade  for  faaily  neeessitiea  %nd  used 
for  the  beaefit  of  the  husband  as  well  as  the  wife* 

HofottAaats  insist  th»t  the  finding  and  judgaeat  of  the 
oeurt  is  oontrary  to  the  m?!.nifest  weight  of  the  evidence •  the  testi- 
aony  of  plaintiff  on  the  one  h%ad  i»ad  defendants  on  the  other  is 
directly  oonflioting  i»ad  it  was  for  the  oourt  to  deteralno  the  oueiatien 
of  credibility •  Froa  sn  ex?talnation  of  the  record  we  «ire  not  disposed 
to  8»y  th^t  plaintiff's  testiaony  is  iasufficient  to  support  her  ol»ia 
or  to  disturb  the  verdict  ^^s  being  oontrary  to  the  weight  of  the 
evidenoe* 

For  the  resaon  st-%ted,  the  judgment  of  the  Municipal 
Oourt  will  be  affiraed* 

B£BIL,  P.J.  '.XP  ^ILSOil,  J.  OOKaUiU 
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CJhXaAGO  SATIONAI,   LIFf    ISSORAilCK 
Q<Mfk»r,  a  Qorporation, 

(Ooaplainant)  Appellant , 

▼• 

JOra  m  QI0BOM3, 

(9ef«Ddftiit)  ^ppeJLltt«. 


PPEAL  FHOM 

SUPHHIOR  OOU 
SOOK  QQUhtY, 
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Opinion  filed  May  4,  1932 

MR.  JUSTIOB  railJID  OSUVEfaO  THE  O;  IIIOM  or  THfc  COU^T. 

OM  J^bruary  86,  ia27,  Jennie  Gltobona  aade  application 
to  the  Ohio  ago  Motional  Life  Insujranoe  Ooiapany  foy  insurance  en  her 
life  in  the  sua  of  *3,CXX>,00  on  the  e&apnny*s   T«fgul8r  for*  for 
seleotivft  risks,  req«iiring  no  aedical  exaaination.  The  defendant, 
John  aibbona,  was  designated  se  tfenefioiary  in  said  policy*  the 
ooaplainant  iastied  its  polloy  to  Jennie  aibbons  on  Msroh  1,  19^7, 
she  paying  the  required  first  annual  presiuia,  the  insured  died 
Oeoeaber  2,  1927,  *ipproxiastely  nine  months  after  the  polioy  irnn 
issued*  Her  husbi^nd,  beneficiary  unier  the  policy,  furnished  ooot- 
plainant  with  proofs  of  death  on  oeoeaaber  17,  19^7,  but  liability 
was  denied  on  the  ground  that  the  applioant  had  oiisreprsaented 
faots  with  respeot  to  the  oondition  of  her  health  and  forwer  tre&t* 
aisnts  by  physioiana  and  had  fraudulently  procured  the  polioy  from 
emiDlainant* 

On  February  37,  1938,  no  suit  h.«-ving  be«n  filed  by  the 
benefioiqiry  againat  oosplainant  to  whiob  the  latter  oould  plead  its 
defense,  the  oogp-^ny  filed  its  bill  of  ooaplaint  in  equity  seeking 
to  hawe  the  said  polioy  of  inauranoe  oaneelled  %nd  resoinded,  and 
tendered  the  sjaount  of  the  preftiua  paid  on  the  policy* 

The  bill  of  ooapl<^int  as  li^aiended  alleged  in  subatnnoe 
that  Jennie  CiibboAs  sade  false  ^nd  fraudulent  unswera  to  oertaia 
cmeations  propounded  to  her  in  her  application  for  inauranoe,  as 
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to  the  oonditlon  of  her  health,  her  treatment  by  prmotiolng 

phyeloiano,  and  her  Rg«.  Defendant  by  hl«  ao»w«r  denied  geaers^lly 
ell  of  the  ellegatioiiK  as  to  alsrepreeentatleim  of  fact  oontAlmed 
la  the  bill  of  oomplsiint,  and  averred  tfe«st  there  were  no  material 
aisrepresent'^tioiis  by  Jennie  uiibbofis  in  her  «ald  appliO'*tloa, 
Together  with  bis  answer,  defendant  filed  a  cross  bill,  attaching 
a  oopy  of  the  polioy,  and  praying  for  a  money  deore#  in  the  sua  ©f 
$3,000, CX),  ae  benefloiary  on  the  policy.  Gross  defendant  aaawered 
the  eross  bill  laflklng  «ub3t?*n*lally  the  same  sTerments  sa  are  oon* 
tsined  in  the  original  bill  of  ooapialnt  and  the  amendment  thereto, 
vrhloh  alleges  thst  Jennie  aiUboaa  fs^Aeified  &a   to  her  oori-eot  age. 
Upon  the  isettea  thtis  joined  under  the  pleedings«  the  matter  wns 
referred  to  a  Master  in  Ohanoe^,  who  reeoaotitded  diemiseal  of  the 
bill  and  a  decree  in  favor  of  oroes  complainant,  the  ohjs^neeilor, 
after  hearing,  entered  r  deeree  In  a,<3oord«iaee  ?Flth  the  aaater'a 
reoowaendationa,  dismiased  the  bill  of  ooaplnint  for  «ant  of  equity 
and  entered  a  decree  in  fevor  of  eroaa  complainant  in  the  svm  of 
|3,0CO«00,  intereat  and  ooats.  T^ie  aerial  is  proseeuted  to  reverse 
the  deeree  thus  entered* 

The  ▼arious  point®  r«tlsed  by  oosapiainantfe brief  resolve 
themselves  into  the  generisl  question  whether  the  statea^ents  a«de  by 
Jennie  uibbona  la  her  appllo«tlon  for  insurance  were  fnlse  and 
fraudulently  aade,  and  of  such  a  nature  ns   to  exonerate  the  ooApany 
of  liabllityp 

It  aa«M  to  be  conceded  that  Jennie  Uibbone*  death  vaa 
due  to  a  cancer  of  the  uterua  and  vagina*  One  of  the  queationa 
propounded  in  the  applieatlon  was:  "fi^ve  you  consulted  n   doctor  for 
trestaeat  vlthln  the  past  five  yearsT",  to  which  Jennie  Gibbons 
asawered,  "So*"  The  evidence  diseiosse  that  in  February  j^nd  March, 
1335,  she  had  received  treatments  from  Van  H,  Fossler,  an  osteopgth. 
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wHxo   fttuad  th«t  thtf  had  »  sll^t  inflaoation  in  the  j<!,all  tolsdder  and 

wms  sosftwhat  oonetipHted*   H«  ?s.cl«inister«<i  g«n«zul  osteopathia 
tr«Ataeats«  Another  osteopath,  >>e7tha  iiapke«  attended  her  In  May, 
I927«  approxloiAtely  three  months  after  the  polioy  vae  issued,   '^hea 
•he  first  saw  Jennie  Giboons,  t^rs.  M^j^e  did  not  diagnose  her 
allsMiBt*  X*raye  were  tsiken  by  Dr»  MaeOregor,  who  then  advised  Mrs* 
Hapke  of  a  eaftoerous  oonditlon.   ainoe  hossXer  in  1925  and   Mrs* 
Ibipke  in  siax,  1937,  had  heen  unable  to  diagnose  her  illness,  it 
ean  hardly  t>e  contended  that  Jennie  Crib&ons  had  any  intivstion 
that  she  wss  suffering  froA  eanoer  until  the  diagnoeis  was  definitely 
mde  seversl  iBonths  sfter  the  polioy  was  issued*  In  oonneotion  with 
the  foregoing  question  propounded  in  the  apulioation  for  insurance, 
eoaplainant  insists  that  Jennie  albboBS*  aaswer  was  false  and  fraitd- 
ulCAt*  this  raises  the  further  inquiry  ms   to  whether  an  osteopath 
stay  be  said  to  be  a  physicinn*  wounsel  for  both  aides  quote 
dictionary  definitions  and  eite  eases  purporting  to  distinguish  be- 
tween osteopaths  and  physiolans  and  differentiating  the  praotioes 
between  physioians,  surgeons  and  osteopaths*   >roai  the  very  fact  that 
eouAsel  and  the  authorities  seem  to  be  not  entirely  in  aooord  on  this 
difference,  it  is  not  diffie\ilt  to  eonoeiwe  that  the  applioant,  Jennie 
Gibbons,  aay  have  regarded  her  r*nswer  to  the  interrogatory  as  true 
and  oorreot*  In  any  ewent,  it  seeaa  clear  th^t  Jennie  Gibbons  did 
net  regard  her  illness  as  particularly  serious  when  she  began 
receiving  treatments  fros  fossler,  beoanse  she  then  complained  only 
of  constipation  and  m   tired  feeling*  The  policy  in  question  prorided 
that  in  the  absence  of  fraud^  st'tettents  made  in  the  appliCT^tion 
should  be  deemed  represent :^t ions  «nd  not  warrt»>nties»  '^e  believe  the 
chancellor  w^s  correct  in  finding  that  the  answer  to  the  foregoiUf'; 
interrogatory  was  net  a  fraudiilent  represent ntion,  and  in  the  absence 
of  proof  of  fraud  or  intentional  misatatement  on  the  p>art  of  the 
insured,  t  e  poliey  will  not  be  rendered  void  merely  because  the 


tea  r^Stkfi.. 


:oi#4Mt' 


1>* 


4 

mnMW9T    Tored  to  be  iintru«.     i^ftvOrffiy  ▼•  Agt^rlofln  Life  inauronoe  Cq>. 

lU  U.   S,   335,  Qloae  yutuaX  uittt  Inaur^noe  0^.   ▼.  is^BEI*   188  lU. 

133,     Moreover,   it  was  Iwid  in  :3fj^v?.vf  t.   .Aetr&i^oiitan  Uf«  Inauranoi} 

00*.  173  111.   A,)p.   537,  th«n  visits  to  a  doctor  on  allffi«Kt8  b«lieT«d 

to  b«  trivial  will  not  nvold  a  palioy  even  if  not  reported,     in 

disoussing  the  faot  that  the  insured  had  failed  to  dieolos^  that 

trestaenta  had  been  recwsived  fro«  a  dooter,  the  oourt  in  the  l»et 

cited  oase  held  th^t  his  failure  to  sneBtion  ooneultations  with  a 

physioifta  regarding  a  temporary  eondition  were  not  fraudulent  or 

intentional* 

Further  eomplaint  ia  a^de  thit  Jennie  Qibbone  fslsely 

e,nd  fraudulently  anewered  'So"  to  question  ito,  7,  vhlob  w»e  a« 

follows:  '*H&ve  you  within  the  past  thrte  ye^rt  oooupied  the  s'tae 

roo«  with  a  ooneuapttvet* ;  and  that  ahe  falsely  and  fraudulently 

anavered  "Ko*  to  question  ho,   16,  which  w^a,  "If  you  have  ev©»  been 

treated  or  operated  on  by  a  physieian,  m^  wr  write  to  hiiB  for  a 

written  ststement" j  and  thnt  ahe  falaely  and  fraudulently  answered 

"He*  to  Question  ao«  20,  is^ich  waa,  "K^irye  ^ny  ©eabera  of  your  faaily, 

inoluding  parents,  l:n'othere,  sisters,  unolea  and  aunts,  wife,  htuiband 

or  ohlldren  had  or  been  treated  for  chronio  bronchitis,  diabetea, 

nervous  or  aentii  disorder?*;  and  to  question  No*  31,  which  w«a, 

"Have  you  ever  been  treated  for  any  of  the  following  diseaaea  or  ail- 

aenta;  atoa^oh,  intestines,  gall  bladder,  gBll  atoneaT**;  ahe  falaely 

and  fraudulently  anawered  "No"*   In  the  light  of  the  oirouias tineas  of 

thia  oaae,  the  anawera  of  theee  Questions  were  iaua»terlal,  and  the 

facta  oonoealed,  if  known,  could  have  had  no  reasonable  bearing 

upon  the  risk  aaauaad*  Ae  heretofore  stated,  Jennie  Gibbons  evidentl] 

did  not  ooneider  her  ail^sents  aerioua  and  oert>^lnly  had  no  adviee  fra 

any  of  the  oateopatha  who  attended  her  a«  to  the  true  oondltion  of  ha: 

health*   Constipation  and  a  tired  feeling,  whioh  were  the  symptoata 

of  whioh  ahe  ooaplained,  are  not  in  theaselr^s  auoh  ailmenta  aa  to 

oauae  alarm,  and  to  a  lay  woauua  oould  not  oause  npprehenaion  of  an 
impendinK  fatal  diaeaae.  Therefore,  the  answers  to  theae  queationa 


iift»d  «•»•  •▼twl  <«»t  W   »»-«  rf9l??w  ^ai  .oR  t?ditf«i#$^  4»t   "o*^  *•««-... 

,  .-•J^iKui)  Vt'^X   to   JitstfiEai*  "lis.**  »•w^^|t*    ,»!«*?•  «l&l#.'    ... 

fe«4MtA»<l  4«t^«   i9itm»i.  M-   »i»L&i'm  ,»*r»#«l»   4«iti*rf*orf!^  imtrtitrpiq  ^$tlJb.i.. 

o*  «i*  |}Jn»aXl«  i!li>i/;fc  M^yXAtnm^iiit  nl  ton  •■:■..     ,-  ....    -..,..wc-    i..i:    ■  <!;-■'■..  >-~. 


f 

•MMl  vltbln  th«  p1irvi«w  of  the  doctrine  exmnolated  in  the  feregoliig 
oi^ees  that  failure  to  report  what  the  applicant  evidently   eoneidered 
trlTiftlities  or  tempor»ry  milaentB,  even  thou|^  not  reoorted, 
would  not  n-Yoid  the   policy. 

By  the  aaendaaent  to  th«  bill  of  ooaplulnt,   fslaity  <?nd 
fraud  is  ifflputed  to  Jennie  ai^bons   for  failure  to  at^te  her  eorreot 
ftge  in  the  appiioation.     It  ia  alleged  thi^t  ehe  gave  her  age  ee  44» 
where&e*   ehe  was  in  fact  63  yeate  old,     U'pon  thie  auestion,   volu- 
mlnoue  testiao^  wee  adduoed  pro  DRd  eon  throu^i  the  testiaox^r  of 
witBessee  here  '^nd  abroad  who  knew  her  bs  %  girl  and  thveu^out 
•oet  of  her  life.     There  ap^are  to  be  a  ahs^rp  oonfiiot  in  the 
eridenoe  as  to  whether  Jennie  Gibbone  wae  born  in  Ireland,   or  in 
the  State  of  Xilinoie,  njad  throughout  the  evidence  th«re  is  a 
Question  of  idenittty  between  ^^  Jennie  Uibbons  who  w«e  bom  in  Ireland 
in  1865  snd  the  appliennt  under  thie  poliey  of  like  naae  bom  in 
Meytown^    lilinoie.      At   best,   the  testimony  upon  thie  question  ie 
oontrovereial,  an^  the  ohnneellor  who  heard  the  evidence  and  had 
aft  opportunity  to  observe  the  witneases  wise  better  qualified  to  de-> 
ternine  the  Question  of  fact  as  to  whether  there  was  a  false     repe- 
tition with  refer enoe  to  the  applioant'e  age  than  we  are,  end  we 
i«re  not  diapoced  to  disturb  his   finding  in  thie  regard* 

After  n  careful  ex^iaination  of  the  record  and  the 
oontrolling  questions  in  this  case,  we  have  reached  the  oonelusion 
tKat  the  decree  as  entered  is  free  fro«  error  and  arrives  nt  a  sub- 
stantially just  det'^^rminfttion  of  the  litigant •e  ri^ts.     The  decree 
will,  therefore^  be  affirmed* 

Ai-TIRUKD* 

HE«L,    ^.J.    AMD  WII.SON,   J.    COJ^CUR, 
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Opinion  filed  May  4»  1933 

MR.  jcsTiQE  fViitm  mhiwnm  tm  ovuiou  or  tm  cc^irt. 

Plaintiff  brougbt  swlt  sgRlnst  defendant  in  tfee 
Superior  Court  of  »5ook  ^auaty  on  a  tourginry  insurance  policy,  to 
reeorer  for  loaieita  lalieged  to  femve  oeourred  through  burglj»ry  of  hit 
plaoe  of  tmaineea  loo»ted  at  4MB  Lineoln  ftvenue  in  Cbioaf;©,   liliaoie* 
Trial  ime  had  by  the  oourt  without  a  ^ury»  resulting  in  s  finding 
sad  Judgment  for  plaintiff  in  the  euK  of  tl6S3»3S. 

the  deol^^ration  eete  forth  the  polioy  eued  on  in 
h»eg  verl>%  awl  allege*  lo»e  of  aerohandiae  h«longing  to  plalatif f, 
by  ha^glairy,  on  Oeoeaber  31,  1»29»     It  mvera  notice  to  ?M»iioe  author- 
itiea  gind  the  agent  of  the  defendant  and  th  t  plaintiff  fumiahed 
d«fei»lant  with  faots  %nd  figures  in  regi^rd  to  amid  isurglftry  9nA  » 
eeunplete  inventory  of  the  stolen  property.     The  deolaration  further 
alleges  th^t  plaintiff  fUlXy  complied  with  and  perforaMid  &11  tenw 
and  proYiaiona  of  a^id  polioy  required  oy  his  to  be  ooaplied  vith 
and  perforaed,  WX  tfe^t  defendant  denied  liebiiity  for  a^id  loaa« 
and  that  there  la  now  due  »nd  owing  to  plaintiff  froa  defendant 
the  autt  of  ^1@33»33.     7o  thia  deolaration  defendant  filed  7$.  alea  of 
the  geaersl  issue  nnd  an  affidavit  of  defenae,  airerring  In  subat«moe 
tMat  Iduaedlate  notioe  vas  not  given  to  the  o«Bp«ny  aa  required  hy 
the  polioy;   thnt  the  hurglar  alarat  ayatea  installed  on  the  preaiaea 
wn9  not  aaint'iiaed  toy  plaintiff  in  propet  working  order  as  required 
by  the  policy;   th  t  the  lose  did  not  ooour  by  burgl^iryi   that  plmin- 
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tiff  did  not  fil«  proof  of  io«8  »•  requlx«d  by  the  polloy  and  th* 
Insuranoe  ooapeny  did  not  w-^lv*  th  t  reQulreaeat  or  any  of  the 
require  die  nt4»  of  the  poliory;  and  ^Iso  »  gen-ral  denial  of  In^ebtedneee* 

The  faete*  so  f%r  9a  they  i<ire  naterlal  to  the  leeues 
inTolTed^  dleoiose  tht  plaintiff  is^»   eagftged  in  the  retwll  ladies 
AppfireX  >>uainess  iit  %$S6B   Linoeln  AToaae  In  OhlosiA^;  tli'^t  «t  the  tittt 
of  the  ifclleged  tyiirgl.»ry  theire  wnn  imt^xXl^d  onn  mi^   preatiees  ^ 
Standmrd  Burgle. r  Mara  Systeoi}  th?$t  the  wltidovs*  doore  and  tr^^neoa 
were  all  «ir«d  with  ooil  and  there  mn.n   a  piece  of  fin®  string  or 
thread  atretehed  aeroaa  the  floor  when  the  store  ime  oloeed,  known 
me  *  tr&p.  Plaintiff  testified  th  t  on  the  night  of  the  30th  of 
Oeeenher  he  oloeed  all  the  windows  and  dooris*  etretohed  the  string 
or  tr«p»  put  hie  key  In  the  ml^rm  look  on  the  outside  of  the  front 
door«  opened  the  »lar»  box  and  threw  in  the  i^ell  ewitoh,  whioh  ringe 
the  itlam*  th»t  he  then  took  out  the  l&ell  »«itoh«  preesed  the  button 
on  the  ^lara  box  whioh  stop*  the  aXar»«  adlueted  tb«  .es»in  @witoh  «rhioh 
indioaitee  that  the  AtLwm    ie  oorreetly  eet^  aad  looked  the  door  hy 
tte%ne  of  a  Siegal  look  loo^ted  on  the  outsdie,  Kllen  Smalldene,  an 
employee  of  pl'S'intiff,  wua  nreeent  n%   the  oloein^  of  the  store  «.ad 
eorroborated  plaintiff •«  testinony* 

AhouX   5:30  o*Olook  the  nert  atorning  oXaintifl  mnn 
notified  by  the  polioe  th»t  his  store  hrd  been  tmrglrerised*  He  OMie 
over  iMRediately  and  found  th  t  the  front  plate  glnes  door  h<»d  been 
«a%8hed  and  the  door  etill  looked,  ir^rioue  ^rtiolee  of  Beroh^ndiee* 
Inoluding  dresees*  hendkerohiefs,  hosiery  ^nd  ooatuae  jewelry  had 
been  reaowed  froa  the  display  oases  in  the  store*   Fl?).intifl  staid 
tlint  be  did  not  notioe  the  oondition  of  the  tstlam  systea  generally* 
but  th' t  the  wiring  on  the  plate  glass  door  was  smashed  and  the 
string  in  the  trap  wms  broken*   t>out  6  o*olook  th^t  aoming  plain* 
tiff  called  '^^alpk  Jfteobs»  an  agent  of  defend^^nt*  s.nd  .^drised  hia  of 
the  burgliry*  Jacobs  sent  an  adjuster,  one  '^eroae  ^/nyer,  to 
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plaintiff's  store  nbout  noon  of  th«  «««•  day,  Mr,  M«y«y  inquired 
about  the  ourg;Iayy  aJid  plaintiff  told  hioi  tK«  storf  as  related  by 
%h*   pollo«.  i'   obeok-up  was  then  luidA  of  plaintiff ■»  books  and  a 
Xiot  of  the  missing  artioXes  t^icen  to  the  offioe  of  the  adjuster. 
This  list  oonslsts  of  two  pagee  vritten  in  long  btnttA,   enuMeratiag  the 
nrtioles  stolen  and  the  prioe  thereof^  shoving  e  toitl  loss  of 
II633.33* 

It  appears  fro«  the  evldenoe  th  t  shortly  after  nn 
Iteaized  list  of  the  adasiag  A<^ronftadise  wa4i  prepared  by  plaintiff 
aad  delivered  to  the  %djuster»«  offioe  together  with  plaintiff •• 
books  of  seoouftt,  Ja«o1&  f^rothers*  defendant's  agents,  reoeiToA  a 
letter  fro«  defendant  dated  January  SO,  1930«  steting  tbst  pur^u^nt 
to  aa  inTestigAtlon  of  the  lose  reported  under  plaintiff's  polioy, 
"He  bog  to  advise  th  t  oring  to  breach  of  smrning  under  the  poiiey 
eontr»ot,  this  loss  ie  one  for  vhloh  the  oonpaay  le  not  liable,  ind 
uro  ask  th3t  you  so  advise  your  assured, *  The  information  oont!!!>lned 
ia  this  letter  wnm   given  to  plaintiff  isoediately  upon  reoeipt  there- 
of and  terminated  all  negotiations  for  if^djustment  of  the  loss  sus- 
tained by  plaintiff.  Under   the  provisions  of  the  polioy  plaintiff 
bad  sixty  days  within  whloh  to  furnish  the  rt€iuirt4  proof  of  lose« 
attd  it  thus  appears  th«t  within  thirty  dmys  ^^fter  the  burglary 
defendant  declined  to  pay  the  loss  upon  the  sole  ground,  %e  stated 
iB  its  letter,  thn.t  there  was  a  bre.>eh  of  warning  under  the  policy 
•Mitra«t» 

Clause  So*  6  eontained  in  the  eehedule  of  the  polioy 
proTidea  that  the  'burglar  &ln.tm   system  wiil  be  »aintained  during 
the  currenoy  of  this  Insurnnoe  in  proper  working  order  and  will  be 
tested  nwA   left  duly  oonneoted  for  the  night  at  the  oloee  of  bt^taineas 
eaoh  day,"  ^'o  sustain  the  defease  th-t  there  w»a  a  breaeh  of  ws^ra- 
ing  under  the  poiioy  defend^ant  sought  to  show  by  testimony  of 
lilliam  ^'.  Streit  of  the  Standard  ^rglar  Qeaipaaf  th^t  he  arrived 
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«t  th«  prenlsea  >^t>out  9  or  iO  o*olook  In  th«  moTnlng  foiloving  the 
burglary  <)nd  then  found  the  door  of  the  ^Inra  box  open,   rhe  oourt^ 
h»weTer,  euatalned  nn   objeotion  to  this  tcetlmony  on  the  ground  thnt 
Strelt*s  inapeotion  of  the  burgXftr  alAra  was  too  reaote  in  point  of 
tiae,  polio*  of  floors  and  others  having  i3«cn  there  for  severa  hoar* 
following  the  burglary  and  having  inapeoted  the  ?il»m  before  Strait 
arrived,  n^   believe  the  oourt*8  ruling  on  thia  quaation  wae  pr©p«r. 
Oofendsint  »l80  introduoed  the  at^tOAont  of  an  eye  vitaeas  to  the  harg<«>i 
I«ry»  one  'i»   J.  Morria*  to  th«(  effeot  th«it  he  he%rd  the  oraah  of  the 
glaaa  when  the  front  door  w  a  broken,  aav  the  burifirlnra  le^ve  %lk0 
preadaea  %xwi  drive  away  in  ^   oar,  but  that  sit  no  time  did  he  be»r  the 
burglar  alara  ring.  It  ia  also  pointed  out  that  the  polioesi^n  aijio 
arrived  at  pleiintiff's  atore  shortly  after  the  burglary  atoted  that 
the  gong  vT'S  not  ringing.  a«i.sed  upon  thia  evidenoe«  defendant  inaitta 
that  the  oourt  should  have  euatxiiincd  it©  contention  thet  plitintiff 
fftiled  to  maintain  the  alarn  systea  In  proper  worldng  order  and 
that  there  w»sj»  therefor*,  a  breaoh  of  v^iming  to  Justify  disolaiaer 
of  liability  on  the  part  of  defendant.  iSe  have  heretofore  auiomftrized 
plaintiff's  testiaony  »ith  referenee  to  the  various  steps  t'Ucen  by 
hia  on  thfe  evening  preoedin^.  the  burglary  to  aidjust  the  alara  syatea 
and  look  the  door  of  the  preaia«»8*  «bl8  eviieaoe  taken  together 
with  the  testiaony  relied  upon  by  defendant,  created  nn   is'jue  of 
faot  to  b«  jUtterained  by  the  oourt  from  sll  the  evideaoe,  and  froa 
an  exaai nation  of  th«  record  we  are  not  disposed  to  disturb  the 
oourt* 8  finding  ?8  being  oontrsry  to  the  manifest  ireight  of  the 
evidenes. 

fis  further  grounds  for  reverasl  it  is  urged  th-t.  plain- 
tiff flailed  to  file  mn   affiraative  proof  of  losa  under  oath,  and 
that  even  though  there  was  an  investigation  of  the  loss  by  the  ooa- 
p«By's  representative,  auoh  investig^^tion  does  not  constitute  -n. 
waiver  of  the  r  quireaeats  of  the  ooaioy.  2he  oases  olted  in  sup  ort 
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•f  this  oontention*  MM«v«rf  ftj«  sot  ar^piiottbl*  because  it  ol#ftTly 
•ppeura  froa  the  evldenoe  tfa  t   th«  defendant,  having  deolined  lia- 
bility within  the  epeeified  tiae  fixed  by  the  oentraet  of  insure noe 
on  the  speoified  ground  of  ^breaeh  of  w-rning**,  v&iTed  the  neeeesity 
•f  fixing  foraai  proofs  of  loss.      It  was  so  held  in  Dvor^Jc  ▼•  T^e 
Hartford  iire  Insur^noe  Ooaapftuy,   383  111,   Aj>i>,   7(&,  wherein  the 
eourt  snid: 

"It  is  true  thfit  the  rule  is  well  settled  in  this 
■tste  th'^t  where  an  iasur«»noe  oosipany  expressly  denies  its 
liability  under  «.  policy  of  insurftnoe  before  the  expiration 
of  the  time  for  furnishing  the  proofs  of  loss  rec?uired  by 
the  poioiy,   the   furni thing  of  such  lose  by  the  insured  is 
thereby  wsiiTed*" 

Zn  Oontiaentgsl  Insuranoe  ao..  v«    httokman.  137  Ul.   364, 
the  oetirt  held  th  t  although  the  proofs  failed  in  soate  partieulmrs 
to  s&ower  all  the  requireaente  of  the  poxioy,   raeverthelese  that 
(|ue«$tion  w^a  iAAaterlal,  since  the  defendant,  on  reoeiwing  the  proofs, 
iaattad  of  pointing  out  the  defioieney  therein  and  requirlftg  further 
stateaent  and  oertifioate,  refused  to  pay  the  lose,  bused  its  refusal 
wbolly  upon  the  ground  th?>t  the  oondition  prohibiting  the  Taoaney  of 
the  buildings  without  notice  arid  consent  had  be«ti  broken.     l.tt»bor«ffln*f 
l^tyaJL  |n^yy>^^f  P^^^M  ▼•  Mil*  ^^  Il^«   *^  8^<*  Pboenlic  In^surt^noe 
Goauany  7,    XuoJcer,   93  111.   64,   are  to  like  effect.     These  owsea 
enunciate  the  ruile  followed  in  this  st^te  and  are  direotly  a.plioabXo 
to  the  inati<«nt  proceeding. 

It  is  next  urged  th   t  there  ie  a.  variance  between  the 
Allegations  of  the  declaration  and  the  proof,  in  th  it  the  declar?itioa 
ollogos  performance  and  the  proof  introduced  on  behalf  of  plaintiff 
seeks  to  excuse  or  show  walwer  of  the  requirsaents  of  the  policy. 
This  oofitentl<m  is  b?^sed  upon  th*  t  pert  of  the  declaration  which 
awers  that  pl.«lntlff  "hao  fully  complied  with  and  perforned  §11  the 
ter«s  and  provisions  of  s^ld  poxiey  required  by  hia  to  be  ooapiied  ^ 
with  and  performed,*     Def<^ndi?^nt   insists  th?>t  by  reason  of  this  aver- 
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■•nt  plaintiff  W98  preolud«d  froa  latroduolng  evldsnoe  tending  to 
flhov  H  ffHlTer  of  on«  of  the  oonditions  of  tb«   pullo/*       >i&  cannot 
&gT«*  with  this  oontentloa,  >\o«r(iT«r«     Plaintiff  did  not  allege 
that  he  had  fully  ooMpllAd  vlth  the  poXley  in  every  xeapeet*  Indlea'* 
%lBg  that  he  relied  upon  »  strict  oosipliftnoe,   hut  qualified  the 
ftTcrasnti  hy  etatlng  that  he  had  eoaplled  with  the  terss  of  the  pollpf 
"reaulred  toy  hla  to  b«  oo»xlled  with  and  perforaed."      Since  defendnnt 
definitely  dlsolalaed  ilsblllty  under  the  polloy  trlthln  the  tlae 
proTlded  for  filing  proofs  of  loss.   It  relieved  plaintiff  froa  the 
•cmtr&ot  ohllgatlon  to  furnish  proofs^  »nd«   therefore^   this  oondltloa 
va.e  no  longer  one  required  by  plaintiff  to  be  eoaplled  with  and 
performed,     f«  &re  of  the  opinion  thnt  under  the  foregoing  itlleg«tlea 
of  the  declaration  It  was  ooapetfent  for  plaintiff  to  Introduce  evi- 
dence shoving  a  w«ilver  «ithout  subjecting  hlaself  to  the  objection 
that  a  VarlsAoe  existed  between  the  deoX:^rntlon  stnd  the  proof. 
Moreover^  under  the  rule  generally  follovtd  In  t^iis  st^^rte,  all 
ple^^dlags  will  be  construed  llbers^lly   in  fa^vor  of  t>'e  pleader  to 
sustain  the  judga^nt  sfter  the  ssiae  Is  rendered^      '-oifabos  v,  The  ^Wx 
ef  OhloagQ.  332  111.   70,  =mltb  ▼•   Hiitledge,   332  111.  150. 

we  find  no  reversible  error,  and  Jor  the  reasons  herein 
•tated,   the  judgment  of  the  Superior  Court  will  be  afflraed* 

HrSEI^,    P.J.    h^Q  Wl;..80li,   J.    C0800{|| 
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MR.    JOSTIOS  FRIMUD  DKi^IYMrO  THE  OPlftlOK  Of  Xht   wOliriT. 

^  this  appeal^  eonaolidated  with  o^use  ilo«   3&443« 
Joseph  iloOoralok,    \dmi!iistr«i.tor  of  th«  Estate  of  Jsjies  MGCorffliot^ 
d9e«9.«ed«   a«eks  to  oxpxange  two  ord«r«  of  the  Circuit  Court  of  Cook 
County,  v=5  0tttiag  orders  of  disaieaal  of  said  causes  for  want  of 
prosecution* 

Both  OAoses  gxcm  out  of  appeals  froa  the  i'robnte  Court 
of  Oook  Gounty.      In  this  proee«ding  u  olaia  was  ther?  filed  lay 
Alt«  H,   Gingrich,   the  pl^intif f«  agninst  the  fstste  of  Jabos  MeOormiclq 
doooassd*     On  hearing,   the  Prob^^te  Court  disallowed  the  elain  froa 
whloh  an  appeal  ims  proseouted  by  plaintiff  to  the  Clireuit  Oottrt*     In 
oause  So.   35443^  a  petition  foT  citation  was  filed  in  the  Probate 
Courtf   praying  that  said  Alta  M.   Qingr&oh  deliver  oertain  personal 
property  over  to  the  Ad«ini8trntor»     The  oourt  entered  an  order 
allowing  the  prayer  of  the  x^etition  troa  whioh  an  appeal  was  like- 
wise prosecuted  to  the  Circuit  Court. 

By  its  order  of  July  25,  1330,  the  Executive  Ooaiaittee 
of  the  Olrouit  Oovirt  entered  «  generil  order  whereby  the  clerk  of 
•aid  court  was  directed  to  prepare  six  lists  oont?.ining,   in  nuaOr- 
loal  order,   all  pending  eoaaon  law  cns^s.      List  Uo,   5  was  Assigned 
to  the  Honorable  Dennis  J.    rformoyie.     In  o.nd  by  otiid  orrier  the 
elerk  was  further  directed  to  prepare  a  list  of  special  cases  not 
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f&liiBg  within  the  goncrnl  olasslfior^tion  of  oooruon  law  oases, 
MMiig  whioh  app«als  froa  't^•  Probate  Court  were  enuiaer»ted  and 
ordered  plaoed  on  Oniendar  Mo*  &  and  asaignod  to  Judge  Normoyle* 
By  t>ii«  oaae  order  the  olork  vae  also  dlrooted  to  doolcet  all  appeftlo 
froa  the  rrobate  Court »  ef festive  July  31,  I330«  to  Judge  Nonsoyle* 

Oa  3epte«l>er  30,  1930,  the  Executive  Committee  of  snid 
court  entered  a  fuvther  order  directing  that  appeals  froa  the  Pro1»at« 
Court  should  be  hetird  without  requiring  coaplianoe  with  the  provitions 
of  Rule  33  of  9f%XA   oourt,  whioh  diepcneod  with  the  practloe  of  pre- 
paring printed  law  and  ohanoerf  trial  oalend^re,  vi.nd   proTldod  in  ef- 
feot  thnt  yonding  cases,  at  issue,  sight  be  plaoed  upon  the  trial  eal- 
•tt&ar  of  the  judge  to  whoa  they  were  assigned  on  fiwe  days  notiee. 

On  Ootober  14,  1330,  both  of  said  appo&ls  were  reaohed  ob 
the  regular  oall  of  the  court  oalOndar  and  were  dlsaisaed  by  Judge 
Bom^lo  for  want  of  proseoution. 

Thereafter  on  January  10,  1931,  piaintifr  filed  her 
petition  before  the  Honorable  Oeorge  F.  t^sh  of  said  court,  to  wh<» 
the  ExeoutiYe  oonmlttee  by  its  order  of  January  7,  1931,  had  assigned 
CaleBd>!ir  Ho*  3,  prnying  thft  the  orders  of  Judge  lioratoyle,  dismissing 
said  appeals,  be  veot^ted.  3y  order  of  that  date  Judge  'lush  Taoated 
Judge  fior«oyle*s  order  of  disnls  7al  in  o«>se  fiio*  35441  and  reinstated 
said  cause  on  the  trial  calendar*  By  order  entc^red  on  April  3,  1^31* 
pino  pro  tunc  as  of  January  10,  1931,  Judge  Rush  likewise  vacated  the 
order  of  dismis  !sl  in  case  Ho*  35442  end  reinstated  said  cause. 

Thereafter  on  April  10,  1931,  defendant  filed  a  petition 
before  Judge  Rush  praying  that  the  orders  reins ttiting  said  causes^ 
be  Taeated.  (m   §^ay  1,  1931,  Judge  ^ah  ordered  the  cases  referred 
to  the  Executive  Ooamittee  for  reaselngment  to  Judge  litorttoyle*  On 
May  11,  1931,  the  Sxeoutive  Comaittee  entered  an  order  directing 
that  said  causes  be  reassigned  to  Judge  Rush*  On  ^ay  15,  1931, 
Judge  %ish  entered  a  seeond  order  transferring  said  cases  to  the 
ExsoutiTC  OMMiittee  for  reassingsent  to  Judge  Mormoyle* 
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Th«  petition  of  the  dcfendaBt,)  filed  on  April  10,  1331, 
eaae  on  for  hearing  before  Jwlge  i^cr»oyle«  with  the  oonsent  of  Judge 
tnishy  on  June  34,  1931,  and  on  th.^t  date  an  order  was  ent fired  bf 
Judge  Jiomoyle  overruling  the  aotion  of  the  defendant  and  relnetatlng 
the  eseea  itrhloh  he  had  preyiouely  disslseed  for  ir%nt  of  proeeoutioa* 
Said  order  of  June  2  4,  1^931,  was  followed  on  July  7,  1331,  %%   the 
sane  tera,  by  n   form&l  and  amended  order  to  like  effect*  Ihls  appeal 
is  proeeouted  from  the  last  order  thus  entered  by  Judge  Noreoyle* 

jiio  appearance  nor  briefs  have  been  filed  by  the  appelleee 
herein,  Defendant's  petition,  vhich  1«  set  out  in  the  abatr^^et  of 
reoord,  »ileged  in  eubstfinee  th?it  the  appealed  oaueea  appeared  on 
Jl«dge  Jion»yle*e  trial  cmii  on  October  14,  1930,  without  any  notice 
to  petitioner  ^^nd  were  disoilesed  by  the  oourt  without  a  he^^^ring  on 
the  merita;  th^t  under  the  provieions  of  Mle  23  of  ssid  oourt  no 
cause  shall  appear  on  the  trial  call  of  any  judge  which  has  not  been 
notieed  for  trial  pursuant  to  the  proTlsiona  of  smid  rule;  thrt 
■aid  causes  were  not  noticed  for  trial  as  required  by  aule  ':^3  and 
were,  therefore),  erroneously  placed  upon  the  trial  e«ll  of  said 
court;  and  th^t  petitioner  has  m  good  and  meritorious  olaia  against 
the  estate  and,  therefore,  prays  that  the  orders  of  disaissal  be 
Tseated  and  set  aside  &nd  said  appeals  reinstated, 

the  petitioner  evidently  prooeeded  under  Section  89  of 
tha  JPraotiee  Act  and  the  controlling  Question  presented  for  review 
la  whether  petitioner  is  entitled  to  invoke  the  provisions  of  said 
act  to  set  riside  an  order  of  the  oourt  after  the  elapse  of  several 
teras  of  court.  As  an  approach  to  the  determination  of  this  question, 
we  are  required  to  consider  the  validity  of  the  vftrious  orders 
entered  by  the  court's  Sxeerative  Ooaualttec,  and  to  determine  whether 
lule  23  is  appli'Mtble  to  th$.  «3las9  of  oases  which  were  diamiefied 
by  Judge  Soraoyle  on  October  14,  1030. 

For  lack  of  briefs  t©  sspist  us  in  the  determination  of 
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the  appellee's  poeltion  la  the  HMitter«  It  ie  iapoesibXe  to  detenalne 
whether  tbe  yalidlty  of  tbe  exeeutlTe  orders  «Te  nueetioned.   it  le 
elenr*  hoveTer*  th it  these  orders  were  entered  in  aooordanee  with 
the  usual  praotloe  followed  in  the  oirouit  wourt  la  the  natter  of 
assigning  eases  and  fully  within  the  powers  of  the  Eze«utlTe  3oat-> 
ttlttee*   <^'rlor  to  the  enaotment  of  ^^iule  a?.  It  had  for  years  bee» 
the  praotloe  la  the  Olrcrult  Coujrt  to  direct  the  oXerk  to  prepare 
printed  oaleadara  of  all  law  and  ohanoery  oases*  These  various  eml-' 
end^rs  were  assigned  to  the  Judges  sitting  In  law  and  obaneery  aad 
ooples  of  the  oalendars  were  diet  lljuted  to  the  Bieabers  of  tb«  b^r« 
The  Y'-irlous  judges  froM  tlae  to  tlste  published  calls  from  these  sal- 
endars,  whleh  appeared  la  the  ^'hloa^  t^ally  Law  bulletin  and  dlvpoeed 
of  oases  as  they  were  assigned  and  reaohed  on  their  respeotlve  trial 
oaiendarsf  ^^e  33  dispensed  with  this  praotloe*  and  In  lieu  there- 
of aade  it  enouaibent  up<m  litigants  who  desired  to  have  their  OAses 
tried*  to  notloe  thea  for  tri&l.  It  apv3er^rs  olearly*  however*  that 
by  the  order  of  the  Exeoutlve  QoiBaltte«  entered  on  v^epteaber  20* 
1930,  appeals  fro«  the  Probate  Court  were  expressly  ejteapted  fro« 
tbe  provisions  of  ^ule  33  and  that  suob  a:^peal«  were,  as  9  matter  of 
praotloe,  plaoed  on  the  rogular  trial  oall  of  the  eeurt  and  disposed 
of  when  reaohed.   in  aooordanoe  with  this  prooedure,  Judge  Hornoyle 
assigned  these  two  appeals  to  his  regular  oourt  calendar,  where  they 
vers  dlsalssed  when  reaohed  on  the  regular  o^ll  for  want  of  proseou- 
tlon.  This  procedure  was  fully  lu  aooord  with  the  usual  praotloe  as 
Mil  as  the  rules  of  oourt  a»l  the  orders  of  the  i&xeoutlve  Committee* 

It,  therefore,  reaains  to  be  det(>ralned  whether  the 
writ  of  error  oora^  nobis >  as  provided  la  Section  89  of  c;hapter  110, 
Oahlll*8  Tievlsed  statutes  of  Illinois,  1^3,  comaoaiy  icuown  and  re- 
ferred  to  as  the  Praotloe  Act,  ean  be  construed  to  afford  relief, 
after  the  tera,  to  a  defendant  whose  cause  has  been  dlsalssed  for 
want  of  proeeoutloa  under  olroujMtaaoes  such  ?;s  appear  by  the  petl- 
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tioa  filed  twrein.     I^be  rule   la  weli  settled  in  thia  state  that  the 
pT^eeediiLg  oont€«plftted  by  thla  statute  was  Int  nded  to  oorreot 
errors  of  fsot  la  the  entry  of  »   judi^daent,  whioh  aay  ihe  brought  to  tht 
attention  cf  the  court  after  the  tera*     Ihe  error  in  faet  which  aay 
)M  ftesigned  under  euoh  a  aotion,  hotre^er*  auat  be  aoae  fmot  uaknoim 
to  the  court  whic?^,   if  Icaowa*  would  have   precluded  the  rendition  of 
the  Judgpaent.     iissii:  ▼•   llxinois  Coaaieroial  j^en'e   Aa3O0i^:tioi>,  360 
111.   Sie,   In  re  La   P.^.^e'e   .-et^^te  ▼.    Dfevine.   19S  Ill.App,   140,     The 
deoiaione  are  geaersaiiy  to  thia  effect.      Applying  thta  rule  of  law 
to  the  InatRUt  prooeeding,  it  s&ust  be  ^aavuMd^   of  course,   th*»,t  Judge 
Roraoyle,   to  i^rhoa  the  appeal  oalendfl^r  h«d  been  aasigned  and  who  w*8 
hefiriag  theae  ottaea  dhf  after  day,  wss  fully  oognizmnt  of  the  order 
•f  the  £xecutiTe  Oeauiittee  and  thorcmghly  fnjailiar  with  the  exoeptiona 
wade  to  Rule  2Z,  whioh  required  no  notice  in  appeals  froai  the  Probate 
Court*     fr(»p  this  it  would  follow  that  the  court  »aa  guilty  of  ao 
error  of  fact,  which  if  saown,   ipouid  have  prevented  him  froa  entering 
the  orders  of  dlaaiasal.     Indeed,  ao  fact  existed  whioh,  had  it  beea 
brought  to  tht  attention  of  the  court,   would  have  prevented  it   froai 
entering  theao  orders.     If  there  w&a  aay  error,   it  waa  aa  error  of  law, 
maA  a  proceeding  uader    "eotion  89  osyAaot  be  aiaintBlned  to  oorreot  auoh 
errors.    AQdQvl  v.    JTimsLM  I  turtvas.   338  111.   158,  B^y^t^j^g,  v.   Mrf, 
Th—paon  Hoapital.   309  lU.   147,  ^^^Lssaa  v.   Korth    Aatfric&Q  Lif^ 
,;aaur^noe  Oo.,   39:5   ill.   179, 

we  are  of  the  opiaioa  that  the  Circuit  Court  writs  without 
jurisdiction  to  vtioate  the  orders  of  disalaaal  9.t  «  subsequent  tern. 
The  ordara  entered  will,  therefore,  be  reversiKl  and  the  cause  reasAnded 
vlth  direotloua  to  expunge  both  orders  of  reinat«^tement  »nd  to  all^w 
the  original  ordera  of  disalasal  to  ataad  aa  entered. 

a&v&aBJED  Km  iiemaudss  with  QiReofioiis. 

E£BCI«,   P.J.    AMD  flLSOJi,  J.   COM08R« 
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10,  JW8TIQS  FRIiaO  DELIVERje;';  fHE  OPIMICH  C*'  THS  OCtmT. 

Thia  oause  is  ooneolidated  with  eause  le*  35441,  in  whioh 
the  opinion  states  the  Questions  InTolTei,  irbi<^  are  identical  trlth 
the  issues  In  this  proeeediag,  «or  the  reaswM  stated  in  our 
opinion  in  osuse  Mo*  35441^  the  order  of  tbe  Glrouit  Court  vill 
)»e  reTsreed  sind  remanded  with  direetions  to  expunge  the  order 
of  reinstateiitent.  and  to  allow  the  original  order  of  diaaiisaa.l  to 
stand  ae  eatered* 


WITH  DIHEOTXOiS, 


hsHEL,  F.J.  AI9  nismn^  j|  eowmi 
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Opinion 

MR.  JUSTICE  FRIKMO  DIUflSSD  TH«  OFISIOJI  OF  THE  OOIIRT, 

Un<i«r  *  decr««  for  di-roro*  «nt«red  in  the  Superior 
Court  of  Oook;  Ootmty  on  June  A,   19389  "Wilbur  S,  Trader  waa  directed 
to  pay  to  sinifred  t.  Trader  the  eua  of  1135.00  each  month  ae 
RllmoalF  until  the  further  order  of  oourt* 

Approximately  two  yesre  later,  Winifred  T,  Trader 
filed  «  petition  in  s%ld  oourt  alleging  tbrit  there  h%d  then  beooae 
due  hy  virtue  of  g^ld  decree  the  sua  of  I3,100#00,  and  prayed  for 
a  rule  requiring  Wilbur  S.  Trader  to  show  onuse  why  he  should  not 
be  punished  for  oonteapt  for  hie  negleot  and  refusal  to  ocmply  with 
the  decree* 

To  this  petition  the  respondent  filed  nn  answer  in  the 
nature  of  %  orossn^etltlon,  alleging  facte  tending  to  show  a 
Buiterial  ob^xige  in  his  flnaaeial  oirouset^Roes,  and  awerring 
farther  thgt  subsequent  to  the  entry  of  the  decree  he  hnd  glwen 
tke  petitioner  a  four  and  one  bntlf  csrat  diasond  ring,  appraised 
at  t3«S00«00  in  full  settlement  of  aliaeny  payments  to  aoorue  In 
the  future,  whleh  was  aooepted  by  petitioner,  and  praying  for  a 
modlfloatlon  of  the  decree  as  to  the  aaount  required  to  be  paid 
by  him  to  petitioner. 

li:Tldenoe  was  heard  by  the  oourt  upon  the  Issues  Joined 
under  the  i:«tltlon  and  (3ross--petltlon»  at  the  conclusion cf  which 
tbe  oourt  entered  the  following  order: 

"This  cause  ooaies  on  to  oe  heard  on  the  continued 
hearing  on  the  return  of  the  rule  to  show  o;mae,  ooth 
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parties  being;  represented  by  eouneel.  Court  hiring 
iurlsdlotlon  nnd  being  fully  %dvlaed  In  the  premloee 
doth  find: 

Th»t  no  aoneye  f^rm   now  due  frooi  croee-^efend^^nt 
to  oro89->oo0plalnaint  end  th^t  oro89<-Gonplaln>!)nt  Is 
Bov  eoiployed  nt  a  ealary  of  |I0O  per  month. 

It  18,  th**refore»  ordered,  adjudged  f»nd  leoreod 
thnt  the  decree  for  divorce  heretofore  entered  be,  and 
the  eame  hereb/  Is  aodlfied  with  respect  to  alimony; 
that  the  order  in  enld  decree  providing  for  mllmony  of 
$l2b  p»T   «onth,  be,  nnd  the  snme  hereby  Is  oanoelXed  and 
that  oross-defends>nt  sh»il  hereafter  oay  to  eoaplaluant 
as  and  for  her  alimony  the  sum  of  ir25  per  month,  first 
payment  to  be  nade  on  the  i&th  day  of  i^tugust,  1331." 

Bf   this  appoalf  plaintiff  seeks  a  reversal  of  ths  fore- 
going order,  and  asks  thr>t  a  finding  and  judgment  be  entered  In 
favor  of  petitioner,  or  In  the  event  that  this  be  denied,  that  the 
•auss  be  resanded  for  further  hearing. 

The  ohaneelXor  had  before  hla  for  hearlnig  two  separate 
Bstterss  (1)  the  petition  for  a  rule  to  show  eause,  nuil   <?,)  ths 
oross-petltlon  to  laodlfy  the  original  deoree  with  reforenee  to  the 
pay«eat  of  allnony.  Manifestly,  the  ©rd«r  is  Improperly  drawn.  It 
roeltos  that  the  Oi^use  easie  on  to  be  heard  on  the  return  of  the 
rule  to  show  o^use,  hut  fs^lls  to  Inolude  the  recital  th<it  the  hearing 
of  the  cross-petition  was  also  before  the  court.  In  spite  of  the 
faot  thi^t  four  witnesses,  testified  up^n  the  hearing,  whose  testlaony 
•abraosd  aoae  fifty  pages  of  the  reoord,  the  findings  of  the  order 
are  oont^nlned  in  but  three  llnss  ani  are  entirily  too  soant  to 
support  the  deorotal  part  of  the  order.  It  Is  one  of  the  findings 
of  the  oowrt  that  "no  aoneys  are  now  dus  from  orosa-defend  nt  to 
orosa'-oomplalnant,"  An  exaodnatlon  of  the  reoord  dlsoloses  that 
there  Is  apparently  na   oonfllot  in  the  evldenoe  as  to  the  allegation 
that  respondent  was  subs t'lnti ally  fSy'OO.OO  In  arrears  on  his  all- 
aony  payments,  iiotwlthstandlng  this  faot,  the  oourt  finds  th^it  there 
are  no  moneys  due  the  petitioner.   The  erldenoe  Is  e(|ually  elear 
that  respondent  gave  petitioner  a  valuable  -^laaond  ring  shortly 
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After  the  decree  for  dlroroe  was  entered*  alleged  to  have  been 
apprnlaed  at  39500.00^  Xt  aay  well  be  that  the  court  intended  by 
the  foregoing  finding  to  hold  that  this  ring  should  be  considered  sji 
in  lieu  of  the  arrearages  in  aliaony^  but  the  finding  does  not  •• 
state.  It  is  too  vague  and  uneex>tain»  The  seoond  part  of  the 
finding*  namely*  th^-t  reepondent  ''is  noa  employed  at  a  salary  of 
1100  per  aonth*"  is  likewise  insuffioient.  It  itay  b«  true  that 
respondent's  salary  has  been  reduced  to  the  amount  stated  in  the 
finding*  but  there  is  eridenee  in  the  record  tending  to  show  that 
respondent  at  one  tics  owned  various  securities  of  considerable 
value*  and  the  finding  is  oonspielu^usly  silent  as  to  these  assets* 

The  decretal  part  of  the  order  disposes  only  of  the 
eros8*petition  for  the  reduction  of  alinony*  and  makes  no  dispos- 
ition of  the  petition  for  oonteapt.  Respondent  insists  that  this 
defeot  in  the  order  just! lies  n,  disoissal  of  the  appeal  so  far 
as  it  -ertains  to  the  petition  for  the  rule  to  show  causs*   %• 
cannot  agree  with  this  conolusion*  however*  and  believe  tb?t  the 
oi^er  should  be  reversed  miA   remanded  with  directions  to  the 
chancellor  that  he  enter  an  order  teaking  specific  finings  upon 
the  petition  and  eroes-petition*  both  of  whioh  were  before  him  for 
determination*  and  ia  the  decretal  part  of  the  order  to  be  entered* 
make  suoh  disposition  of  both  petitions  as  may  be  justified  by  the 
record  of  the  prooeeding* 

For  the  reasons  •t'lted*  the  order  of  the  Superior  Oourt 
will*  therefore*  be  reversed  and  reaanded  with  directions  to  enter 
specific  findings  on  both  the  petition  and  croea-petition  herein* 
and  to  enter  euoh  final  orders  thereon  as  may  be  proper* 

RSryiEr.SED  AliD  BSiSJlliiDED  WITH  DIRKQTICiiS. 

Umf,lt    P.J.  AMD  WILSOM,  J.  OOMCUR* 
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im.    JOSTIOS  FRIIii)  OfeLIVtftAD  Tiii:  O^Il4lO»  01    THK  COURT, 

Plaintiff  brought  nn  aetlon  of  repleTin  against 
ror«aaa-State  i<iAtional  'MxilL  to  reoover  four  oertiflo%t«a  aggre- 
gating 145  ah<?r«8  of  frueteee  ^tn&dard  Oil  Sh«rea»  pladgad  vith 
tba  bank  as  oollateral  for  n  lo^n.     Upofi  the  bank's  refuatl  to 
avurrender  the  property,   plaintiff   filed  her  deolarntion  in  trover. 
To  thia  deolaration  defendant  interposed  four  pleas;    (Ist)  non 
eepit;    (2nd)   non  detinet;    (3rd}   not  guilty;    and  (4th)  proi[>erty 
In  it«  the  defendant^   and  not  in  plaintiff*     The  court  hesrd  the 
eaiaae  9?ithout  a  jury  9nd  found  the  defendant  not  guilty,   ;^nd  th^t 
the  right  to  the  poaseaaion  of  the  property  waa  in  defendant* 

Briefly  Bt7»ted,  the  evidence  diacloaea  th«t  plaintiff 
Tolxmtarily  turned  over  to  one  Frank  0,   ^outhbrook,  her  friend, 
benefaotor  ;^nd  financial  adviser,   the    four  certifioatea   in  queatlctt 
ivhieh  h9d  prevlouaXy  been  purchaaed  by  3outhbrook  for  plaintiff 
from  sBoney,  nggreg«.ting  |3, 050*00,  won  by  plsintiff  in  an  adver* 
tlalng  pioture  oontest  oonduoted  by  a  Chioa^  aeirapaper*     %he&  the 
oertifiOR:tea  vera  delivered  to  Southprook  in  ttaroh,  1930,   plain* 
tiff  was  oonteaplating  a  trip  to  California,   and  innsanich  nn  aha 
was  at  the  tiaw   indebted  to  Qouthbrook  in  the  aum  of  I500,CX)  vrtt" 
▼ioualy  loaned  by  hioi  to  her,   the  oertifioatea  were   turned  over  to 
Southbrook  with  a  aeaMranduai  a  toting  that  they  vare  for  *aaf« 
keeping  and  aecurity  for  loan  of  ISOO.OO". 
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Ouring  April  «■!  Wnf,  I930«  th*  aharfts  •Tidenotfdl  by 
th«  etrtlflo^ttet  d[*or«<>sed  in  ▼s'lue,       AtbeT  tb^n  a«ll  th«  seourltles 
%•  preTld«  fuoda  for  pinlntlff,  Soutltbrook  oontinued  to  loan  pinln- 
tiff  «oA«y  and  bald  the  oertl floats*  aa  a^ourltjr  for  tha  ftdditlonal 
loana.     By  Juna«  ld30»  tba  ah^raa  had  atill  furthar  depreoi;it9d  in 
Talua*     Aooording  to  iiiouthbrook«  ha  vnaa  ftdirlaad  by  tba  broker  froa 
i^oa  the  aharea  had  been  Ituroh^aed^  to  equ«lissa  the  dopreelstloa  toy 
purotaaalng  XOO  additional  aharaa.     To  that  and  s^outhbrook  borrowed 
|l«a00«00  from  the  defendant  where  ha  carried  n  9^\mtuatX9.X  aooount* 
giring  tha  bank  aa  oollat«ral  seourity  tha  145  aharaa  and  tha  nawly 
aoquirad  100  aharaa* 

Southbrook  aaaerta  th^t  he  adviaed  plaintiff  fully  of 
the  aeeond  purohftse  and  obtHin«d  her  oonaent  thereto  before  making 
the  loan«   and  there  la  eTidenoe  both  ora^l  and  written  to  support 
hia  contention*     Plaintiff*  howe-ver*  cteniea  both  knowledge  »iid 
consent  to  the  purohnae  nnd  loan*     $o  far  &a  the  bnak  ie  oonoemed* 
it  belleTed  Southbrook  to  be  the  sole  owner  of  the  oertifio^tea* 
Ee  waa  a  ouatooier  of  the  bank,  earried  fn  substantial  aeoount  there, 
and  had  poaeeaaion  of  the  oertifie^tea  which  were  aade  payable  to 
bearer  and  traneferable  by  delivery,     i^oreower,  plaintiff 'a  nsa» 
vaa  at  no  tiaM  aentioned  in  th«  tranaaotioa  and  the  b»ink  apparently 
acted  in  good  faith  and  without  notice  that  plaintiff  clAiaHid  any 
Intereat  in  the  oertifioates* 

Plaintiff  seeka  a  rereraal  of  the  Judgwent  on  the  theory 
that  Southbrook  pledged  theae  ©ertifiootee  without  her  authority, 
knowledge  or  consent;   that  he  eonwerted  the  ahsrea  to  hia  own  uae, 
being  thereby  ^uilty  of  larceny  aa  bailee;   th^t  the  bunk  did  not 
acquire  title  to  the  property  and  whs,   therefore,   guilty  of  oonrer- 
aion  when  it  refuaed  to  aurrender  the  oertifioatea  upon  deaand* 
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Th«  trial  ocmrl  In  entering  Judgment,  CTldently  found, 
••  «,  anttter  of  fnot,  thst  th«  transfer  of  th«  o«rtlflo-^t«a  froa 
S0«thbTOok  to  the  bank  vs-.n   nncio  with  the  k:notrl«dge  and  approval  of 
plaintiff*  f<t   hav*  oorsfully  exaainod  the  reoord  upon  this  oon« 
troTerted  question  of  faot,  and  notwi that ending  the  aaeertlon  of 
plaintiff  tb^.t  she  had  no  knowledge  of  the  transaotion,  ^e  find 
•ttffieient  eTidenoe  to  auatain  the  oourt's  fixtding.  Ae  has  fre- 
quently ^>««n  said,  the  o|»portuaitiaa  of  the  trial  judff*  ^o^r  obser- 
Ting  tlie  vitneeees  and  detdrmiuiug  their  oredi'oiiity,  are  superior 
%e  those  of  a  reviewing  oourt*  ;»Qd  weight  sust  %nd  should  be  giTea 
to  the  conolusions  of  the  trial  judge  upon  disputed  questions  of 
faot.  The  oourt  of  review  will,  therefore,  proceed  with  reluotanes 
to  disturb  the  findings  of  faot,  unless  they  are  Manifestly  oontr«irf 
to  the  elsar  probative  foroe  of  the  evidenoe.  ar^nstetter  'iotav 
99WP^ffY  ▼•  ?lTlT^r^«^Ig»  1*0  in,  App.  451. 

Plaintiff's  brief  contains  nunerous  oit?.tions  where  it 
was  held  th^^^t  the  owner  of  a  stolen  ohattel  aay  recover  the  9f>-me 
froa  8  third  person  even  though  that  person  be  a  bona  fide  pur- 
ehnser  for  value,  and  great  reliance  Is  apparently  placed  upon  the 
doctrine  enunicsted  in  those  cases.  While  tb^t  aay  be  a  sound 
rule  of  law,  it  has  no  application  to  the  facts  of  this  onse.  The 
record  here  does  not  present  a  question  of  whether  the  owner  of 
stolen  property  can  a.ikintnin  an  aotion  ag&inst  one  who  h»s  inno- 
cently purchased  it  from  a  felon«  there  is  no  such  element  in  the 
o^se.   3outhbrook  and  ii^ildred  ^esi^tler,  the  plaintiff,  naintnined 
a  friendly  relr^tionship  to  each  otb^r  during  the  entire  period 
eevsred  by  these  traasnotions  ^jnd  long  after  the  certificates  ^rere 
pledged  as  collateral  with  the  bnnk*   -^outhbrook  aoguired  possessioa 
of  the  shares  rightfully  and  was  in  no  sense  a  felon  or  n  holder 
of  stolen  property,  as  lefined  in  the  decisions  cited  in  plaintiff's 
brief. 


bift  uatr^tap  at  $rtm»  ImHi  MiT 

.to«t 


rr^tta^o  title 

iftiM   tits  i»f»aix^^ 


it  •n 


•"/o^^fRWfl  itfrif*ffO«  *«»i 


•dt 


^- 


V9l>ic»tf    iz    to    CICXf»^     «    Aftf^f^^ 


■  i'^TS  bag  ^iiftJjfT  te\  T*«Btfo 


4 

In  Adiltlon  to  tih«  oontroT«rted  ouestioD  of  fact  vhloh 
wa«  rosolved  in  fnvor  of  defendant*  the  bonk  nrgues  etirnoctly  thst 
•▼•a  If  plaintiff  did  not  give  her  prior  consent  to  tb?  transfer, 
••▼erthel«flia»  the  bank  being  a  ptirohaser  for  value  la  good  ftith 
•f  mogotiable  inetruaents  payable   to  bearer,   obtained  good  title  to 
the  oertifio«tea  ae  agninet  plaintiff*     The  eonsideration  of  this 
question  InvolTee  aai^  prorisions  of  the  Trueteee  Stindi^rd  Oil 
Shares  oertifiO'itea,  and  tJ)e  laws  of  the  ateitea  of  New  York  and 
Illinois  sipplio^hle  to  the  trmnsfor  bjr  dellTery  of  n^goti^ble 
iBstruaents.     In  Tiev  of  our  eonoli^ion  s,»  to  the  faots  in  the  oaee* 
«•  oonsider  it  un!ieoe8s<try  to  disouss  this  proposition. 

:^e  belisTe  the  Judgs&ent  iKnM  properly  entered,  in  favor 
of  defeniant,  and  the  se^jse  will  aooordingly  be  aiffimed. 

Etmh,    P.J.    AMD  WlLSOi,   J.    00MC15-?, 
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Opinion  filed  May  4,  1933 
MR.   JUSTIOI  FRitHD  DKi.IVw^'KD  ?Hr   O'^INI^N   OF   THE  OOUHT. 
JflUMs  JConx  purohr^sed  from  defendant  a  Nash  Rutoaobile 
under  «\  written  agreea^nt  executed  in  duiDiionte.     One  Kr«>njip, 
silesman  for  defendant,  ii*io  negotlftted  the  snle«   inserted  in  the 
eopjr  of  agreement  dellrered  to  plaintiff  the  folloiflng  olnuse; 

••  In  ease  of  Right  ooaim^  out  in  enme  prioe 
olaes  before  six  isontha,  we  will  tnke  onr 
in  trade  at  One  Hundred  Dollars  depreoi?^tion,* 

Tbie  clause  w»«  not  oont»lned  in  the  original  contr??et  retained  by 

defendant*     Seither  did  the  defendant  have  notice  of  the  existence 

of  the  foregoing  notation  in  plaintiff's  dupllO'ite  copy  of  the 

agreement.     Shortly  before  the  expir^'tlon  of  the  six  montha  period^ 

plaintiff  appeared  et  the  office   of  defendant  and  told  U,   !,•   T©w]L«» 

president  of  defendant  oomT>a»y,  th->t  he  was  read^  to  purchase  one 

of  the  new  eight  cylinder  eers,   which  h»d  jast  been  brought  out  by 

the  Basil  Motor  Oonpany,  und  then  e^ibited  to  Towle  the  contract 

executed  by  Krarup  as  sales  sen  f^er  of  the  defendant  corporation* 

Towle  exnained  the  original  oontrACt  contfdned  in  defendant's  file 

%nd  found  that  the  offending  clause  was  missing  therefron*     He 

thereupon  notified  plaintiff  that  Krarup  was  not  sales  manager* 

neTer  'find  been  i;nd  was  without  authority  to  insert  any  special 

provision  in  the  printed  form  of  contract  used  by  defendant;   th»t 

ths  company  would  not  comply  with  the  terms  of  the  contract  and 

advised  Konx  that   instead  of  aooeptiag  his  car  in  trade  at   flOO.OO 

depreciation  for  a  new  eight  cylinder  Hash,   they  would  tnks  it  in 

trade  at   fj  deprefti^Ltion  of  :?460»00* 
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i'lsintlff  thereupon  Instituted  euit*  and  In  hlf  stnte- 
»«Bt  of  olala  fULIeged  the  oontraot  with  the  olsuie  Inserted  Xnf 
KrftTup,  «ilieged  a  tender  of  the  ^ut«nobiIe  together  vlth  the  sua  of 
tlOO«00«  and  a  deoift&d  by  plaintiff  for  lexiTery  of  »  new  eight 
•ylinder  Nash,  n«  well  aei  the  refusal  of  the  defendant  to  ooaply 
with  the  egr«  ment.   Plalntlff'e  atsteajent  of  ol/slm  further  nllegee 
the  offer  of  defeniant  to  allow  plaintiff  the  snlea  value  of  hie  old 
oar  less  i  depreoiation  of  HSO.OO  instead  of  «100.00  as  provided 
iB  the  oontr?vOt* 

To  this  statement  of  olalaif  defendant  filed  an  affi<- 
d&rit  of  aerits  averring;  in  substanoe  that  in  April*  1930,  it  had 
In  Its  eaplof  a  s«)leaoiaa  aaaed  Krarup;  thnt  the  bill  of  sale  issued 
by  Krarup  to  plaint  if  f«  on  its  f^^oe  reoitee  among  other  things, 
that  the  saae  shall  not  be  binding  upon  the  defendant  until  approved 
by  SB  of fioer  of  the  oompany}  th^t  the  bill  of  sale  as  prepi^red  \sf 
Krarup  was  oBreT   presented  for  s^p.rov^-l  to  defend.^nt,  but  on  the 
contrary  that  he  oaused  to  be  written  upon  the  original  of  the  bill 
of  sals  the  clause  aforementioned,  without  the  knowledge  and 
approvf^l  of  defendant,  and  thst  defeadant  had  no  knowledge  tbereof 
BBtil  attention  wah   oalied  thereto  ^  oonsiders^ble  time  thereafter. 

Oa   appeal  to  this  court,  defendant  has  apparently 
Abandoned  the  only  defense  Interoosed  by  its  affidavit  of  merits,  for 
ootinsel  says  In  the  initial  paragraph  of  its  brief  that  ** unfortunately 
Krarup  was  the  agent  of  appellant  and  sinoe  the  oar  sold  on  April  29, 
1930  to  Kone  was  deiivered,  appellant  auat  be  held  to  have  ratified 
trarup's  act."   The  ground  now  urged  for  reversal  is  that  plaintiff 
failed  to  .lake  a  proper  tender  of  perforaanoe  and  th«^t  before 
reoovery  oan  be  had  it  is  necessary  to  aver  and  prove  perforaanoe 
or  tender  of  psrforasBoe  by  plaintiff* 
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Tht  rule  la  v«ll  settled  th^t   faots  alleged  in  n  state- 
■eat  of  elalB  and  act  denied  bf   the  affldaTlt  of  aerlts  htb   admitted 
to  be  true.  Cooler  v,  Aaderson.  346  111,  App.  1,  Plaintiff  toy  his 
stAteaent  of  ol&la  sllegres  tender  ^nd  also  arera  that  defendant 
refused  to  oredlt  hla  with  the  sales  value  of  his  old  en.T   less 
tlOO«OOf  as  provided  in  his  agTeesaent,  rind  offered  to  make  the 
traAs  at  a  depreolatlon  of  ;^450,Dn  on  plaintiff's  old  automobile. 
These  faots  being  sufficiently  alleged  smd  not  denied  vust  be  taken 
&a  true.   HsfeniRnt  tried  its  case  belov  on  the  theory  that  Irarup 
clandestinely  inserted  the  offending  clause  in  plaintiff's  copy 
of  the  contrnot,  without  defenlnsnt'a  knowledge  and  without  authority 
to  do  80«  ^nd  slaee  this  defense  Is  abandoned  on  appeal  and  the 
question  of  authority  la  ooneeded  by  the  atateaient  In  defendant's 
brief,  there  remains  nothing  further  for  our  oonaideration.  A 
p«rty  cannot  try  a  ease  on  one  theory  in  the  trial  court  and  on 
another  theory  in  a  court  of  review.  Ol^ic-^jgo  Yltle  ^  Trust  Oq»   v^ 
De  Lesaux.  336  111.  522, 

For  the  reasons  8t<»ted»  the  juApNNrt  of  the  trial  court 
will  be  affirmed* 

AITIRU&D. 

BEBtL,    P.J.   kka  l^lLSOi^  J.    0OKC3CR» 
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Opinion  filed  May  4>  1938 
iR.  JU8TICB  fILSOK  OELIVSJHED  TUB  OFlWOK  OP  THE  OOOHT, 
Plaintiff  rsoovered  ^  judga»iit  in  th«  Olreuit  Qourl  la 
the  snount  of  !|4,B00,  a^gmlnst  the  Oity  of  ChioagOt  a  aunioipal  oorpor- 
^tioB«  by  reason  of  injuries  9U8t'?iacd  through  %   fall  upon  one  of  the 
•idewalke  under  the  control  of  the  defendant.  The  theory  of  the 
deelsratioQ  )»ppe«irs  to  tHi  th  t  the  defendant  negligently  And  OATeleeslf 
peraltted  enow  and  ioe  to  noouaulate  on  the  sidewalk  ivher«  the  aooident 
happened,  so  tfast  by  reaeon  thereof  it  1c»ee%«e  rough  fvnd  uneven  and 
foraed  an  obe^ruotion  vhioh  was  daagerous  to  pedes triaAa  using  the 
aidevfidk;  that  thia  condition  h^d  eiciated  for  a.  long  tiae  prior  to  fehe 
aooident  9nd  th»t  the  defendant  knev  of  the  condition  or  by  the  exer- 
olae  of  re-sonftble  esre  should  have  knovn* 

Plaintiff  testified  th'>t  ahe  was  a  housekeeper  and  on 
JftBuary  33*  1939,  at  about  the  hour  of  5:30  in  the  sifternoon,  ahe  vas 
walking  west  on  Irving  P^rk  BoulSTard  along  the  sidewalk  on  the  south 
side  of  the  street;  thnt  it  was  dark  »ltbough  the  street  lights  were 
lighted;  that  when  she  got  near  Alston  it^renue  she  stepped  on  a  hill 
df  l4»e  and  slipped  ^nd  fell;  th^^t  ioe  was  piled  on  both  aides  of  the 
imlk  and  had  formed  rid^es|.  that  she  h^d  walked  ower  this  sidewalk 
the  week  preceding  January  33,  but  that  on  the  oooi'^.aion  in  question 
she  did  not  see  the  hill  of  ioe  as  she  Approa^ed  it;  th  t  the  hill 
of  lee  was  about  a  foot  high  ^und  her  foot  did  not  go  over  the  obst ruc- 
tion, but  aust  have  stopped  part  way  up  the  iee  ridge  and  then  slipped 
b^ok  and  she  fell* 


p 


sit«< 


.WUiitc;  i.c     Aij.i* 


H*',    ^'~    ttfO 


O 


SSei   4*  xbH  bBin  nolnlqO 


el   .*  wfftiO  »d# 

•Jit   t«    K^UW^l 

»dtf 

no  f^r 
rf#t/ot 

XLid  .'  no  *'»:> 
»!(*  to  A«^i^»   lifc^  t.    .  «U 


♦  ffwDXtJ  to   $fMl9 

xtB  t ;</  le  tMs 

It  &«ftT«%  hut  km»  llMW 
rtit'm*h  ^ait99tq  <t«v  ^i 

'■^t  »•«  tofl  hih  tfft 

'-v«or«  •««  toi  to 
s*waA  Ivor  #«rf  •«•!# 


t 

tt«rth«  t6b9fg   a  vltncas  for  the   pl.i4ntlff»  testified 
th^t  on  or  ^bout  Ji^nuary^  15«  she  hftd  walked  oTsr  this  partloular 
sidev&lk  at  the  point  in  question  nnd  th  t  the  saow  and  ioe  was  piled 
up  on  both  sides  nnd  th^;t  there  m^a  n   sort  of  gTOoye  bet^reen  caused 
by  people  walking  in  the  oenter  of  the  w«lk;  th?!t  the  oondltion  of 
the  snow  nnd  ioe  oAused  the  sidewalk  to  be  hilly  nnd  slippery  and 
oorered  with  saall  hills  or  ridges  of  ioe;  th^t  It  wns  iapossible  to 
walk  along  s»id  sidewslk  exoepit  in  this  partioular  grooTo* 

A  witness  for  the  plftintiff*  Joseph  H*  Q«rken«  testifisd 
that  this  ioy  condition  had  existed  for  about  6  voeks  prior  to 
January  2Z,   1939, 

AS  n  r#«ult  of  the  aecident  plaintiff  suffered  a  fracture 
of  the  fibul«  suid  an  oblique  fraoture  of  the  tibia  and  the  ftrtioulftr 
surfaoe  of  the  tibia  extendod  upwards  !»ad  bsokwsrds  for  m  distance  of 
about  two  inoheo*  ^he  smkle  w«s  displaood  downwsrds  snd  baokwards 
fro«  the  artioular  surfaoe,  I'he  plaintiff  was  in  the  hospit;^  for 
two  months  »nd  the  fraoture  was  sot  on  four  different  ooossions*  UptOi 
learlne  the  hospital  she  w»8  not  able  to  wnlk,  but  was  ooapeliod  to 
use  s   wheel  ohatr  !&nd  had  her  ankle  in  s   oast  for  nbout  throe  months* 
She  still  suffers  pain  and  the  ankle  stiffens  when  used. 

A  nunicipality  is  not  liable  for  ioe  and  snow  upon  its 
sidewalks  unless  there  are  other  oirouAStanees  vrtiioh  enter  into  the 
oase  whioh  oreate  a  liability*  Xnjurl<^s  to  persons  oaused  by  falling 
on  ieo  or  snow  on  the  sidewalks  are  not  infrequent  and  aore  allpperlnm 
is  not  suoh  a  defoot  in  a  sidewalk  «s  will  oreate  ta   liability  on  the 
part  of  a  aunioipsl  oorDor^^tion.   Where^  bowerer^  Ioe  has  foraed  into 
hillocks  or  ridges  nnd  thereby  has  ereated  9  ocH)dition  whioh  aaounts 
to  an  obstruction,  a  ■imioipallty  after  due  notice  Is  liable  if  it 
suffers  this  condition  to  remain*  City  of  mlacr  ti*  Barker.  81  111, 
300j  E^jpley  ▼.  City  of  Ohiea^o.  231  111.  App.  iiij  Hobbs  t.  qity  of 
Ohio^gQ,>  348  111,  i^pp.  185. 
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Mo  •▼I4«xie«  V4  8  lntrodlue«d  in  the  oase  at  t»ar  on 
iNihalf  of  tho  defeadnnt*  Kroa  thd  OTldoneo  aiddueod  on  b«hAlf  of 
%b«  plftintlff  It  &pp«if)r8  thAt  the  swrf&oe  of  th«  aideiv^lk  <sit  tho 
pljkdc  of  tho  aooid«nt  «»•  y^ui^  and  unoren*  nfid  ooTOTOd  with  hills 
ftad  ridges  of  ioe  and  snow*  i^Adestrl^ns  using  the  aldev«lk  had 
worn  &  p%thv9.7  through  the  Ioe  and  snor  along  the  sld^rslk  n,t   this 
psrtioul^r  pointy  intf^rspsrsed  with  ridgeSf  hiUs  and  hollows* 
This  oondition  hnd  stridently  existed  for  n   long  period  of  tlos  and 
of  sufficient  duration  to  have  enabled  the  oity  to  h^ve  had  not ioe* 

The  question  nut   to  i^ether  or  not  the  plaintiff  »t 
the  tiae  of  the  Aooident  wns  in  the  exereise  of  ordinary  oare  for 
her  own  ssfety^  was  one  of  faot  for  the  jury*  from  the  eridenoe 
it  appears  that  others  had  been  using  the  sidewi^lk.  in  the  a^ne  manner 
at  this  partiGular  plaes* 

Wu4mT   all  the  oir©u«it»»nos»  as  shown  toy  the  eridenoe, 
ths  eause  w»s  properly  sulwitted  to  the  jury  for  its  conalder'^tion. 
The  injury  sustained  was  a  sewers  one  and  the  dmaages  in  our  opinion 
are  not  exeesaiws* 

The  refusal  of  the  eourt  to  giwe  inatrwotion  nuabor  18 
was  not  error*  ^bis  was  an  alMitraot  proposition  of  law  and  was 
•oivered  fully  by  the  other  tnatmetions  i^iwen* 

te  see  no  reason  for  disturbing  the  werdiot  and  the 
piAptmt   of  the  Cireuit  Qourt  is  affiraed* 
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opinion  filed  May  4,  1933 

MR.  JUSTIOK  \nL'aV,H   DELIVSRED  TEE  OFlMIOS  OF  THK  OOURT. 

The  HeiM  *nk  aad  fruat  Company  filed  it  a  bill  in  the 
Superior  Court  to  foreoloae  h   trust  deed  executed  tjy  Telcla 
Dsiadulewies  Aod  ll»tt  l^sladulevlot  to  .4ndreir  C,  i^isek^  Trustee*  doited 
October  7,   192S,  and  recorded  Deoe«ber  2,  108S,  ae  Dooument  9ii3^69« 

The  bill  alleges  that  the  oomplftim^nt  Is  the  owner  of 
a  principle  note  for  I4,0f>0  and  thr^s  ooupoii  notee  for  1130  eaefe, 
e^ieh  it  ie  alleged  are  secured  by  the  truat  deed  in  question;  that 
the  prineipel  is  psist  due  And  th»t  none  of  the  aaupoais  h'^re  been  pAid; 
that  by  renson  of  «a  error  of  the  soriTener  the  trust  deed  stAtea 
thAt  it  is  to  eeeure  an  indebtedness  of  |1»800  instead  of  I49OOO; 
tkat  there  was  an  error  in  the  prineipal  note  held  by  the  bank  in 
thit  it  purports  to  be  secured  by  a  trust  deed  to  **  Agnes  B.  Bisek* 
inst^^ad  of  ** Andrew  C.  uisek"*  The  bill  also  preys  for  a  reformation 
of  the  prinoipal  note*  ooupon  notes  and  the  trust  deed* 

At  the  tisM  of  the  filing  of  the  bill  the  property  wgui 
owned  by  one  Albert  L^bua  and  his  wife  and  by  their  answer  they  deny 
that  the  prinoipal  and  interest  notes  are  due*  but  »dait  th^^t  the 
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trust  d«ed  ••oujPts  an  IndebtedAes*  of  $4,000  liist««d  of  H^tOO* 

the  defend.'int  i^stanlty  Adajsakl  filed  his  »n8w«T  denying 
thftt  the  oofflpl^lnant  vtis  the  owner  of  the  notes  eeoured  ^»y   the  trast 
Aood  in  question  nnd  furth«*r  answering  ohtrgea  that  he  is  the  real 
owner  «nd  holder  of  the  note  for  f4,000*  that  the  note  wa.8  glToa 
a«  port  of  the  purohase  prioe  for  the  property;  th»t  the  trust  deed 
In  crvAstion  is  not  now  in  his  peeaession  but  was  delivered  to  one 
Andrew  d,   t^laek  by  hioi  for  the  purpose  of  having  it  recorded* 

The  oause  wsis  referred  by  the  ohanoellor  to  a.  auuitor 
in  ohanoery  who  took  evidenoe  ;%nd  found  the  issues  in  favor  of  the 
ootti'Xalnant.  These  findings  w<ire  approved  by  the  ohanoellor  and 
a  dooree  entered  finding  the  issues  In  fsivor  of  the  ooaplainant 
and  against  the  defendant  Adaoskl* 

Froa  the  faets  it  appears  that  AdasMki  waa  the  owner  of 
the  prealses  in  question  and  on  Ootober  7,  1335«  oonveyed  the 
property  to  ^siaduiewios  and  reoelved  baok  a  note  for  14,000,  toget- 
her with  three  ooupon  notes  and  a  trust  deed,  reoorded  l«>ter  as 
Ooouaent  91133&3,  The  trT^nsaotion  took  plaoe  at  the  of  floe  of  aa 
attorney  naaed  Andrew  w.  Sisek  who  represented  both  parties  in  the 
deal*   At  the  tine  the  trans^otion  was  elosed  on  October  7,  1935,  at 
Bisek*s  of floe,  Tekla  Osiadule^lox,  the  wife  of  M^tt  Dsisdwlewior, 
W9.S  not  present  and  3isek  kept  the  notes  %n&.   trust  deed  for  the 
purpose  of  having  thea  signed  tiy   her.  Xhia  she  did  later* 

At  this  tiaw  Sisek  jshs   InAebted  to  the  Ho»e  Bsnk  &   Trust 
Company  in  the  sun  of  -1,900*  On  or  about  Ootober  16,  19:35,  he 
exeouted  a  new  note  payable  to  the  b<>ak  for  the  sum  of  3,300  and 
pledged  the  prii^oipal  note  and  the  ooupon  notes  signed  by  Katt 
Dsiadulewies  and  To^a  Qsladulewios,  whioh  on  their  faoe  purported 
to  be  seoured  by  a  trust  deed  to  iignee  Bisek*  These  notes  pledged 
as  oollateral  security  by  31aek  and  signed  by  Matt  Dsiadulewioe  and 
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S#kl«;  Dsiadiaeiriox  vere  the  first  and  th«  original  notes  «x»<mt«d 
sad  dallTered  bjr  tbea  to  s»oure  tha  pt£reh^s«  pries  for  the  property 
reoeired  by  thea  froa  the  defendant  <^daai8ki*   At  the  sajse  tiote  thifit 
Sisek  renewed  *-ia  lo&n  at  the  bank  and  deposited  the  notes  of  lii^tt 
and  fJfXu   Oziaduleirios»  he  took  down  oertain  other  aeouritiea  held 
]»y  the  bank  aad  the  b<Mak   aeoapted  the  naw  oollateral  aa  aeourity 
for  its  loan*  Tha  truat  deed  in  vhloh  /ndrev  C.  Bisek  vaa  naaed  aa 
trustee^  but  whieh  aaa  executed  et  the  aaae  tia«  aa  the  notea  de- 
poaited  H8  ttoIiateraX  aeourity  with  the  bank,  wma  not  turned  over 
to  the  blink  at  thia  tine*  but  appeara  to  h^ve  bean  deposited  with 
tka  bank  aa  additional  aeourity  together  with  tha  notea  already  held 
by  it  on  or  about  May  14,  1^36.  The  tise  ia  evidenoed  by  a  notation 
on  the  trust  dead  as  follows:   "Uft  »t  li*  B,  iiay  14th,  1926,'*   It 
oould  be  aasxxaad  thnt  tha  *'H,3.*'  indioated  the  Hoaa  f^aiik* 

Ootobar  7,  1325,  when  the  deal  wsa  eoaplatad  between 
AAwmki  and  Dsiadulewiox  at  Hlsak*8  office,  the  trust  dead  waa 
delivered  to  Adojaaki  who  later  diaeovered  that  it  described  tha 
principal  note  aa  far  $1,800  instead  of  14,000  and  he  took  it  b^ok 
to  diaek  who  proaised  to  see  to  it  thst  it  w»8  oorreeted* 

In  the  e.-arly  part  of  Dao«&ber  1935,  and  after  3iaek 
kad  deposited  the  original  principal  and  coupon  notea  with  the  b?«nk 
aa  aeourity  for  hia  loan,  ha  prsTailed  upon  Oziadulewies  and  hia 
wife  to  execute  sjnother  and  different  truat  dead  and  alao  a  second 
•at  of  principal  and  coupon  notes.   Althoxigh  thia  trust  deed  and 
tha  coupon  notes  were  executed  in  l}eceaiber,  they  were  antedated  aa 
of  October  7,  132S.  Thte  aeoond  truat  deed,  togOther  with  the 
principal  and  coupon  notes  ware  turnad  orar  to  Adaaski  ?nd  it  ia 
upon  theaa  doauaanta  that  the  defendant  Adaaaki  reliaa  in  thia 
proceed! ng« 

April  31,  1887,  Bisek  aigned  <?  letter  directed  to  the 
UomM  Bank  and  Truat  Ooapaay  directing  the  bank  to  pay  Adaaski  tha 
•xoaas  owar  tha  aaount  due  it  after  hia,  Bisak'a  peraonal  loan 
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litid  b«^en  •4ti«fled«  This  la  in  eff»ot  viiat  the  deeree  entered  in 

the  proceeding  direoted  should  be  done* 

In  the  decree  the  ohanoellor  found  the  Issues  in  frnvor 
•f  the  eonplainaiit  and  th^t  there  was  due  ''2«368»99,  together  with 
easts*  Master*  s  fses  and  interest  froa  April  35,  1930;  tht^.t  the 
notes  held  by  the  oofflplAinant  were  secured  by  the  trust  deed  to 
Andrew  C,  tiiisek*  trustee*  Dooument  9113269*  and  deoreed  thfirt  the 
balanoe  after  the  foreolosurt  proee^din^  he   paid  to  Adfti»sk:i* 
defendant  and  oros8'*eoffiTX»lnant. 

Very  slatply  stated*  we  find  the  faots  to  be  that  the 
OMiplainant  is  the  bolder  of  the  first  and  original  set  of  notes 
and  trust  deed  executed  Ootober  7*  1935*  at  ti^ieelc'a  office  end  th«^t 
Adamekl  is  the  owner  and  hold«r  of  the  duplioate  est  of  notes  and 
trust  deed  executed  in  the  early  part  of  DooMiber*  but  antedated  ^s 
of  Ootober  7,  ISaS* 

It  is  undi Slated  that  Bisek*  the  attorney*  it  guilty  of 
pern*   fraud  in  the  proouriui  of  the  duplio$!Lte  sot  of  notes  and 
throughout  the  entire  trHns-^.otion*  i-t  also  ^pposre  froa  the  record 
that  ho  was  acting  as  attorney  for  both  Dsiadulewioz  and  .4d?9jislEl  in 
the  transaction* 

1%   is  insisted  on  behalf  of  the  defendant  and  cross- 
oemplainant  Adanskl  th^t  the  ooaplainnnt  ia  not  n   bone  fide  holder 
for  walue  of  the  notes  secured  by  the  trust  deed  being  foreclosed* 
aAd  that  the  burden  is  upon  the  ooaplalnant  to  show  thi^t  it  is  suoh 
bona  fide  holder*  It  ia  further  inaisted  that*  even  thougti  the 
original  transmotion  on  the  part  of  the  complainant  any  have  been 
la  good  faith*  neT<?rthsle8a*  upon  the  reeeipt  of  the  trust  deed 
in  whioh  it  appor.rsd  that  Annbrov  0*  Blsek  w«is  trustee*  which  wao 
soaetiM  in  my^   1936,  it  was  plaoed  u>:^n  notice  and  should  ha-ve 
taken  steps  to  eoileot  its  indebtedness  fron  the  personal  account 
of  Blsek  in  the  bank  before  resorting  to  the  notes  and  trust  deed 
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te«ldl  V>]r  it  as  ooll!it«raX.  That  by  extending  the  loam  aft«r  notlo« 
that  Bia«k  vnt  the  trustee  Anjned  la  the  trust  deed«  it  was  guilty 
•f  cr««s  aegllgeaoe  and  exhibited  bad  faith* 

On  October  I6«  1925«  at  the  tlae  Blsek  procured  a  new 
iMUi  fro«  the  ooapl«lnant  and  deposited  t^e  prlnoipal  and  coupon 
notes  exeouted  by  Dsi.%duleirieK  %nd  his  wife«  these  wrere  the  only 
notes  purported  to  be  seoured  by  %  trust  deed  on  retil  estate.  These 
notes  were  in  fact  secured  by  the  trust  deed  exeouted  at  the  saam 
tiae  and  against  the  property  in  question.  If  there  had  been  no 
dupliO'ste  notes  ^ad   trust  deed  there  is  no  question  but  what  the 
trust  deed  executed  October  7,  IS^5«  would  hj^ye  been  binding  and 
enforoeible  even  though  there  wns  «%  alddesoription  ns  to  the 
trustee  aientioned  in  the  notes*  The  smto  fact  thsit  the  name  Agnee 
Blsek  appeared  la  the  notes  and  Andrew  Bisek  In  the  trust  deed  would 
net  h'^ve  been  auffioient  to  defeat  the  security.  This  court  held 
la  the  case  of  tol-ifsen  ▼.  Middle  St??.tes  Irnr.  Og*.   253  111,  App. 330, 
that  where  one  took  notes  seoured  by  %  truest  deed  froa  the  trustee 
naaed  in  said  truat  deed,  it  raised  a  question  of  fact  ns   to  whether 
or  not  the  tr^^nsnGtion  was  in  good  faith  and  that  \inder  suoh  olr- 
ouiist^noes  the  one  who  took  the  notes  wns  put  upon  inquiry  na   to 
whether  or  not  the  txeuitee  had  the  right  to  negotiate  the  notes* 
la  the  case  at  bar«  howeyer,  the  notes  failed  to  disclose  the  fact 
that  the  trustee  naned  in  the  trust  deed  was  the  person  who 
negotiated  the  loan*  The  notes  were  payable  to  the  order  of  the 
makers  and  by  them  endorsed,  and  on  their  face  purported  to  be 
secured  by  n   truat  deed  to  Agnes  ilsek  and  not  to  Andrew  Blsek. 
ihile  this  might  be  sufficient  to  attract  the  attention  of  the  one 
who  toot   the  notes,  it  can  not  be  »niA   that  it  would  be  sufficient 
%•  ptrt  the  purchaser  of  the  notes  upon  inquiry.  The  chancellor 
found  in  the  decree  that  the  complainant  wma  a  bona  fide  i^urohaser 
for  value  and  in  the  absenoe  of  aay  evldenee  other  than  the  facts 
stated,  we  are  of  the  opinion  thnt  this  was  correct* 
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A  aueh  Borc  acTioua  tltuatlon^  henrerer*  arlaes  irhea  It 
Kpptars  froai  t.h«  ATldanoe  that  th«  ooaplAlna&t  aubsequently  renewed 
9l«ek*s  note  after  reoeipt  of  tho  trust  doed  whloh  disoloaes  the 
faot  th<it  Bls»k  was  the  tru?«tee  na««d  therein*  At  the  time  the 
original  Xoea  was  aade  ooapiainaat  gave  up  certain  other  oolleteral 
amd  waOf  oona«qvently»  placed  la  a  disadTsntngeoua  position  with 
rogard  to  the  aeourity  in  its  possession.   It  had  parted  with  a 
▼sluahle  aeourity  and  had  aooepted  in  goodfaith  another  ^nd   different 
oolXaterai^  wnmblf   the  notes  seeured  by  the  trust  de^d  exeouted  to 
Bisek* 

It  iB  insiated  th?.t  /.diuiski^  by  permitting  the  notes 
and  the  truat  deed  to  he  and  reauiiii  in  the  hands  of  Biselc^  his 
attorney,  had  plaoed  the  power  in  the  h«i»is  of  tnother  to  eireoute 
a  fraud  upon  ooaplalnaats.  fetea^ik  v,  Ma.rull>  347  III,  611,  Oa 
the  other  hand  it  is  not  unusual  for  i^rsons  to  rely  upon  the 
fgotA   faith  of  attorneys  and  it  w(>9  not  liio  be  antioipated  by  Adamki 
th«it  his  attorney  would  be  guilty  of  the  fraud  whloh  subseoruantly 
developed.  The  eyldenoe  discloses*  ho^^eTSr,  that  Adaaslci  did  not 
■ake  any  effort  to  obtain  the  notes  until  aometiae  in  i}ece»Qber,  over 
two  months  after  the  transaction  in  question,  there  is  some  oueation 
as  to  whether  or  not  he  was  diligent  in  waiting  this  length  of  tiae 
in  order  to  bawe  the  notes  signed  by  the  wife  of  Dsiadulewiox,  If 
he  had  made  inquiry  promptly  he  would  hawe  disoowered  from 
Osiadulewiet  th^t  the  notes  had  been  signed  and  it  would  be  inoumbent 
upon  him  to  find  out  what  became  of  them.  This  ooiirt  in  the  eaae  of 
li^jlbeU  lnA9lf  ^  ;^^yt,  ^^V^   ▼»  a^^rtford  Aoo.  ^  Ind,  c?o.  348  111. App,35» 
held  that  the  aeeeptanoe  of  a  new  note  given  in  lieu  of  the  original 
note  at  its  maturity  works  a  payment  of  the  original  note,  nnd  th^t 
the  retention  of  eolleteral  tiAiioh  secured  the  original  note  consti- 
tuted a  redelivery  of  such  eollateral  n.%   the  time  of  the  execution 
of  the  new  note.  It  is  urged  thn^t  by  reaewlag  Bisek*8  note  and 
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liootpting  n   deiixrery  of  the  collateral  after  the  receipt  of  the 
trust  deed  in  vtaieh  Bleek  was  named  as  trustee*  the  ooaplalBAnt  had* 
la  ffiot*  entered  into  a  now  traaeaotion  an^  had  notloe  of  the  f<*et 
that  Sleek  wae  trustee,  and  thrr.t  the  oonplalnant  was*  therefore* 
plaoed  upon  inquiry  ae  to  the  ^ona  fldee  of  the  transaction.  It  is 
also  insisted  that  at  the  tlae  of  the  exeoutlon  of  the  new  note  Bisek 
luid  funds  on  deposit  with  the  ooaplslnant  bank  whioh  would  haTe 
greatly  dialaished  the  aaount  of  his  lima  if  the  deposits  had  been 
applied  to  bis  indebtedness  at  %Ke  hank;  that  the  bank  should  hare 
doae  this  and  was  guilty  of  bad  faith  in  not  so  doing.  Tollifaen  ▼* 
MlAdls  atatss  It.  Co^«  JDUaX&t  1«  oited  in  support  of  this  position* 

Ifhether  or  not  the  bank  aoted  in  good  f<!&ith  in  the 
traasaotion  was  a  question  of  faot  i»hleh  ifluist  neeesearlly  b^tye  beea 
eonsidered  by  the  ehanoellor  in  arriving  at  his  deoiaion  in  the 
eause.   It  oannot  be  said  as  a  aatter  of  law  tht^t  this  constituted 
Botloe  of  any  Infiraity*  but  is  a  Question  of  fact  whioh  sbould  be 
eonsidered*  In  this  oonneotion  it  m^f   b«  said  that  the  bank  had 
alrsady  bad  theae  notes  7  asoaths  before  the  trust  deed  wms  deposited 
with  it  as  additional  oollateral*   i:}arlng  th^t  tlsM  It  had  been  lulled 
Into  a  aenae  of  security  and  we  aay  assume  tb%t  this  transaotion  was 
•as  of  iBJnuwrable  transactions  whioh  the  ordinary  b?ink  has  to 
haadle  in  the  oourfte  of  its  business*  Its  attention  would  not  be 
dtreeted  to  the  trust  deed  at  the  tloe  it  reoeiwed  it  as  oollsiter»,l 
security  with  the  sane  force  and  deflniteaess  with  whioh  its 
attention  woxild  haTe  been  called  to  It  at  the  time  of  the  making  of  aa 
•rigiaal  loan.  Xo  papers  were  executed  at  the  tise  &nd  it  was 
slaply  reoelTed  ^:3  n.   paper  to  be  filed  in  connection  with  the  original 
loan  and  there  is  no  eridence  that  It  was  called  to  the  attention  of 
aay  of  the  officials  of  the  bank  or  any  one  in  authority. 

iAbos*  the  present  holder  of  the  equity*  paid  the  first 
Interest  at  coaplainant*s  bank  and  afterwards  :>ald  the  intereet  to 
Adaaskl.   ^obm  point  is  aade  th^t  the  b%nk  if  it  had  deaanded  a 
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f^fatat  of  the  additional  interest  would  b^ve  found  out  fron  ^atotui 
that   ArinjBekl  olnlaed  to  be  the  Of?ner  of  the  trust  deed  and  notes* 
On  the  other  hand«   It  nay  be  s^ld  tb^^t  l>abuL8  first  hflnvlng  paid  the 
Interest  at  the  bf^nk  would  hf^vc  mlded  to  their  sense  of  security  and 
so  iMSg  AS  Blsek  paid  the  Interest  on  his  own  note  the  bank  mtka  not 
eoneemed  with  cnforalng  the  ijayment  of  interest  notes  held  by  lt» 
fhs  principal  note  executed  by  D?.i»diiiewles  and  his  wife  was  still 
net  due  «t   the  tins  the  ooaplalnant  renewed  Slaek's  note   for  the 
last  tine.     Oonsequently,  the  oa««plainmnt  was  still  a  holder  for 
▼alue  before  aaturlty.     The  fraudulent  aots  of  Msek  oreated  a 
oondltlon«   as  a  result  of  whioh  %  great  hardship  has  neoessftrlly 
resulted  to  ca©  of  two  p'^rtles  to  the  ll|^gstlon* 

The  aastsr  found  the  equities  In  fsvor  of  the  oomplaln- 
sBt  awl  this  finding  w^»  approved  by  the  ohaneellor  la  his  decree* 
The  decree  also  found  that  the  oomplaiiisnt  had  no  not  lee  at  the 
tlae  It   rec<siT«d  the  notes  sad  trust  deed  th-^t  anyone  h»d  isjiy  cial« 
to  these   laatnimeats*     This  was  a  question  of  faet  and  we  do  not 
feel  called  upon  to  disturb  the  finding  of  the  ehanceilor  ^^a 
eabodied  in  bis  decree* 

For  the  ret^sons  st-«ted  In  this  opinion  the  decree  of 
th«  Superior  C4itrt  is  affinsedf 

WK&mm  &fnm%9* 

HKBEI,   P.J.    AMD   FHIEW0,   J.    aOJiCUR. 


illf9  9ijem  nfttf  Ri«i  ha»  »oi  ^x©  ♦ton  X 

AIjSXO    plM    IUt4  ««»t^tt    ^«i$^    $)«^    itt-  't    £»#Ti999T    ;^i    icX# 

»^^  •s«XU»«fd©  •<<*  to  TifiiihHl*!  *rf#  il>is'#«t%  ot  it$'>v  ^*fi^»«*  X»rt 


i'^*-ofe 


^^nt- 
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▲ISA  OUTZIT*  )    /  A^pH^  nteM 

Plaintiff  -  App«liee, 


SUFKRIOft  COURT, 


MOLiT  m^O(M  «md   PAUL   9LQm,  )  COOK  OOUAfY.  p 

Ocfend^.nts  -  App«Uiiats.      )  <^  O  v>   X«A«    oOi 

Opinion  filed  May  4,   1932 
IBt,   aUSTIOK  9IL801I   0£l«iVit;  ID  lai  OPItSl&ii  0»    tHI  OOORT* 

This  is  &n  «pp««il  to  r»rlev  ne  jwlgia«iit  of  %li«  SuDerior 
OouTt  of  Oook  County  ent«7ed  upon  thi»  finding  of  th«  oou7t  oonflrmlag 
a  judgment  bjr  9onf«aslon  ag.«iin8t  the  defendr«nta»  Molly  Bloon  t^nd 
jNuI  Hlooa.     The  original  judgnftnt  by  oonfeasion  w^s  baaed  upon  17 
pyo«i«sory  notes  exeouted  by  the  defend^mte,   Molly  Bloom  and  Paul 
BlOMi,  ber  hu8ba.i»i«  scoured  by  n  trust  deed  on  oertaln  real  est-'te 
situated  in  Cook  County,  Illinois,  the  tttle  to  whioh  pToperty  ims 
in  the  defendant  Molly  lO-oon  and  had  been  sinoe  the  first  d«iy  of 
^•tober,   1936.     The  defendants  filed  their  petition  <€6king  to  hami 
the  judgment  by  oonfesalon  set  aside  and  le^T*  was  granted  the 
defend<!ints  to  appear  and  defend* 

rrott  the  faots  It  atppemrs  th  t  title  to  the  property 
WAS  la  the  defendant  Molly  Bloom  but  thst,   in  f^ot,  the  true  owners 
of  the  property  »er«  Jiski  ^oosb^ind  pnd  Morris  Noosb^^nd,  her  husbf^nd; 
that  the  defendant  Molly  Bloom  had  no  interest  la  the  property 
other  than  trustee  for  3ekl  fioosb'^ad  nnd  ¥orris  l^oosbnnd;   that  at 
the  time  of  the  execution  of  the  notes  in  question  the  defend^mt 
Molly  Bloom  was  In  bod  reooverlng  from  an  attsok  of  the  "flu**   and 
th%t  one  Bnm  Sosora,  the  husb%&d  of  the  plaintiff,   rent  to  defendnatA* 
home,  together  with  the  Roosbands  and  iadueed  the  defendant,   Molly 
31o<»,  after  a  eonslder^ble  <imount  of  ooaxlng  aad  persuasioa  to  sign 
the  trust  deed  la  c|ue?ition  i^nd  ?i  series  of  notes  aggregstlng  ^&,400»0C^ 
la  order  to  enable  the  loosb-'iads  to  obtain  a  loaii  from  Sam  Eosowa 


SEei   t>  1.BU  b9in  rtoinlqO 


SAi*» 


tcsft  i»00^  yd49H 


tftiioO 


"Kit  ^mii*  to!  xo  V  ^  Jb<:i  mmeiM  x^*^*^  tAAfta^  al 

ttt^tm^y^b  sift  <Mite»if;>  iti  <^  f  ^  n«l#&t*«)r«  t^^  1«  Mii^  6di# 

Xlloiif  ^ttuAa^\^  •<!#  A«M«tei  tax  abft^fffliooM  mt^^  "ASnyt  ««Mtf 
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for  th«  sum  of  $S,000;  tbat  th«  said  plsintlff  Anna  Oliteky  !•»  1& 
faot*  the  vlfs  of  Btm  Kosova  snd  has  brought  this  suit  in  bsr 
msidSK  muse* 

It  is  olaiaed  lay  defendant  ss  a  defsnso  th^t  pXiiintiff 
is  net»  in  fnot»  &  ltfifi&  IXSdL  holder  of  the  notes  for  Talue;  th^^t  this 
trnns^otloB  took  plaoe  on  the  33nd  4f  Junft,  1338^  i&nd  the^t  the  sua 
of  #S«000  was  psid  to  the  Koos bands  <s.nd  th%t  the  s«iid  Sbjb  Kosot^.  knew 
that  ths  defendants  had  no  interest  in  the  real  estate  and  reoeiTed 
no  aoney  by  reason  of  the  exeoution  and  deliTery  of  the  notes  in 
question  and  oonsequentXy  there  ims  no  oonsideri^tion* 

A  similar  ;}iidpieBt  e»s  oonfessed  in  the  Kuaicipal  Court 
of  Chioago*  in  favor  of  S««  KosoTa,  the  husband  of  the  plaintiff,  on 
similar  notes  executed  mt   the  same  tiae^^nd  the  judgment  by  oonfession 
in  thr-t  oase  was  set  aside  and  upon  ^  final  h«$Bring  the  isi'.uee  were 
deoided  ir  fawor  of  the  deftndantSk  That  judgasnt  in  the  Municipal 
Oourt  wss  sdvanoed  na  jug,  adiudioata  of  the  oause  pending  in  the 
Superior  CoOrt*  The  oause  entitled  atm  Kpnern   t,  IfollT  Bloom  and 
Paul  Bloom.  No.  !5u565,  is  now  in  this  oourt  on  «,pp«al  and  oonselidft.ted 
with  this  prooeeding* 

It  is  not  denied  th^t  the  defendants  signed  the  notes  in 
question  and  thrt  they  were  delivered  after  their  exeoution  to  Sam 
Kosora  and  thnt  the  said  Sam  Koeora  paid  the  sum  of  S5,000  to  the 
Uoosbfinds  as  a  eoasidermtioa  for  said  notes.  3uoh  being  the  f4.ot»« 
the  burden  was  upon  the  defendants  to  estaoilsh  their  defense  isy  n 
preponderance  of  tshe  evidenoe* 

yrom  the  evidenoe  of  the  det-sniaftttt  Molly  aioom,  it  api^'ei^rs 
that  the  8oosb«nds  ^tced  her  to  take  title  to  the  property  in  her 
name  beo^use  soiaeone  atight  sue  them  and  thiit  she  oocsented,  ajid  in  faot 
never  herself  paid  any  money  for  the  property;  th%t  on  the  2??nds  of 


Y«d  mi   I 


ml   »9l«o  Vfil  )•    ^^Vil: 

•<**  at  j^alim^c  ii   io  ^ 
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aji^tfe««»  »4t  to  ttO«.«'9T  ypS  X*^>Mi  •« 
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^'^  %m$motdV  to 


ml  mmtma  m^  hmu%U  m$msii>m»\f^  »d9 


ttiiii    i4i^ 


\a  mtm  a9kna0  mdi 

f^  atl  v^*<soTq  9at$  mi  •Itii  ^'Mn^i  oi  %»fi  bm»dnom3i  mdt  imdt 

imsl  ml  boM  ^kmtmmBemm  tito  fii4t  ku»  m9it  •»•  ^4s^  mwomq  »«»«»ftf  miim 
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Jfuiuit  198B9  flt«  w«H9  8lok  in  ^d  iind  t)ip.t  Bbm   Kosotr  and  th«  Hooelbsndt 
eaat  Into  her  room  &nd  ))|*gan  trying  to  persuade  her  to  sign  th« 
««7tgaf«  And  notes;  th  t  sht  v4S  not  well  »t  th«  time  and  v^s  weaJc^ 
Ivut  that  they  insisted  th^t  she  sign  %ad  assured  her  th^^^t  she  wouXd 
ftot  be  requirsd  to  pay  a  cent  if  she  would  sign  the  notes  <^nd  nsrtgagi* 
It  sppesTs  further  from  the  evidenoe  th^st  her  husbmnd  laul  iIoo« 
•ignsd  the  snae  notes  and  aortg»gs  xn  her  roo«  after  they  hi^d  heen 
signsd  by  her*  It  mlso  appstars  fron  th®  OTldeaos  th^t  in  Oetober, 
1936«  the  defendant  Molly  Bloom  signed  a  similar  trust  dstd  «jftd  notes 
sad  at  th'.t  titts  the  NocMib<^nds  obtained  mo&ef   on  the  strength  of 
these  notes  and  the  trust  desd  so  signed  by  her*  ^o  effort  ap  earf; 
to  hare  been  Bsds  by  the  def^nditnts  to  ropudlrte  the  tr^nssotlon  froa 
the  tiae  of  the  signing  of  the  notes  involved  in  this  proeeeding  la 
June,  1338^  until  the  obtaining  of  the  Judgment  by  oonfession  on 
February  1,  lt30* 

There  whs  no  such  duress  or  frwud  in  th*  obtaining  of 
the  signature  of  Molly  Blooa  as  would  Imrslid^te  the  notes  in 
eruestion*  It  is  evident  th.-^t  she  signed  the  notee  at  the  request  of 
the  owners  of  the  property  sad  if  she  had  not  oered  to  as suae  the 
responsibility  of  so  doing,  she  oould  very  easily  have  oonveyed  the 
property  to  the  r^al  owners*  @he  appears  ta  hmve  been  willing  to  lead 
her  ^lae  hs  title  holder  to  the  property  to  protest  sosteone  else*  Oa 
e  preTious  ooeftsi<m  she  also  appeiirs  to  hsre  signed  n.   siallar  mortgage 
together  with  the  notes  seoured  by  it*  Her  husband  «%8  with  her  B.t 
ths  tiae  of  the  prooeedin^  $nd  subsequently  signed  the  notes  with  a 
knowledge  of  all  the  laots  oonoerning  the  transaetion*   Ther«  w«9  ao 
relationship  existing  between  the  plaintiff  end  defendants  ebioh 
ere^^ted  any  special  duty*  There  was  ao  infirmity  of  aind  on  the  part 
ef  the  defenaant  MiXlr  eleoa  whioh  would  r^ise  any  presuaptlon  that 
ehe  WAS  not  aws<*re  of  what  she  wns  doing*  There  w»e  a  euffioient 
eonsideration  to  support  the  validity  of  the  notes  in  Question*  iLosova 


«■ 


»ov  "»ib  ^wii^  ^  9Mam  a^mi  •vi^ef  e# 

ao  A^  . .  i..<«^<u^  «ii£  ii^atf  ^MStX  4»£ttfl* 

I  iHiH^j^i                           "lift  ^TH/I  r,  -^JT,  omift  wKt*  lK»i»«t««»  •ii»i-r»i?j  a 

;^t{i<i  A^it  AC  Quia  \ia  \*k»ieil\^  .                MMi(;r»  VM  l»»»i»«» 

taviniltiVtt  «  s»v  •T»<f7     •3iai»)b  8t/*9  9i;(«  (f                      ^'^  ia/t  sr?  orfe 
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part«d  with  hla  nonty  cm  tb«  tttr«>Bgth  of  defandants*  signnt'dres  to 

th»  notes  and  trust  a««d.     Hartl^  ▼.   forrla.   i80  111.  157. 

It  is  ln«lat«d  that  defendants  «ign«d  the  notes  only 
at  eA  sooowiodKitlOR.     Aooo«s«odr,tloR  p9Lp*T  may  be  sold  or  negotiated 
f«T  the  benefit  of  the  person  800Q«jnodated«   siad  If  for  n  rnXuable 
oon«iA«r5*tion,   it  is  good  as  against  the  »alcer.     Oruma  Oonstruotiopi 
9£l*   ▼•    Mlaliei,.   335   Ul,    App,   880, 

Aa  ft^tesrpt  w«ie  w«ide  to  show  th^t  tl»eTe  wfts  an  Agreeaent 
to  the  sffeot  thst  the  defendant  ^oliy  Blooa  was  not  to  be  held 
liable  on  the  notes.     The  trial  o««jiTt  found  oth©rTi?ise.     Moreover,  the 
Aotes  on  their  faoe  luplled  a  oonaideration  and  an  agreenjent  t©  p»y, 

The  ii»  \^f..m^^Jim  tstmuj'  i^^ygfiyytlKa,  f.l„„?^»  bii  iu.  App.  430. 

It  is  insisted  that  by  ri^f^'eon  of  Bmt  KosOTft  reoeiring 
ft  tt^snistiion  of  |iOO  for  making  the  le%ni»  that  the  trtsnsaction  ia 
luiurious*     fhis,  however,  would  not  be  binding  «at  the  plaintiff 
in  this  cause  as  there  is  no  evidenoe  in  the  reoord  showing  her  know- 
ledge of  suoh  an  ngreeaent* 

The  o«>.use  wne  tri««3  before  the  oourt  without  a  jury  and 
ths  oourt  found  the  isfmes  in  favor  of  the  plaintiff  «nd  against  the 
deft^nd^nts  »nd  we  see  no  reason  for  disturbing  the  finding  and 
judgmiat* 

For  the  reasons  sts^ted  in  this  opinion  the  judgment 
of  the  Superior  Oourt  is  affirmed, 

jvmmm  kftinum* 

mKSL,   P.J.    AHD  FRISKS,   J.   00N06A. 


9f  wrcu'tfmiJtm  *■*««'•. 


ftaismf' 


»<V^.     , 


tatni  iAR  e«t«a  9idt 


#»««#*•». 


0# 

•1  ftoi#OAei«tJ9'x;f  hAz  ^.tml  Bit  r. 

;  itaioio    a.ft  no  ^itiAnW  «#  ica  hXi^^ 


(tff9BS?>»t    »'^*   Odi«l<TO    «!• 


,J'JtCIK 


3S60a 

LAimrMOE   »•   EIUEKt.  4  K^fkkL  FHOU 

(Plaintiff)   App«llM, 


kMQmw  A.    ROeKMORAMS  and  ROT  )  OOOX  0OU8TT* 

ROeniORAlB, 


(i>af«iid<4nts)   Appaliaats* 


8U?«HI0R  COURT, 


266  I.A.  607^ 

Opinion  filed  May  4,  1933 
MH*   Jt737I0S  WnUMNI  O^LIVtaSO  THK  OI»lJflOI  Of  THW  OOCIItT, 
Tbis  was  aA  aotlon  on  tha  eaa«  for  fr«%ud  And  deoeit 
brought  by  th«  pl«iintiff  ^'llartu   a  renl  estate  broker*   ag^lnat 
the  defend!uxt»  /oadretr  A*  Roaenoraiui  and  Rojr  Hosenorans,   partners* 
because  of  misrepresent^tiona  isade  to  hia  as  n  result  of  wiiloh  be 
auatained  n  ;)eounlary  i^es.     7ha  e.^use  »sa  tried  with  a  Jury* 
reaiilting  in  a  Vf'rdiot  in  favor  of  the  plaintiff  and  againat  the 
defeadants  for  the  sun  of  I700,  remittitur  of  1150  «%Bd  judgn^at 
f«r  IftSO  on  the  verdict* 

rro«  the   faote   it  appear*  that  the  plaintiff  vn9  n 
real  estate  broker*  ;&nd  in  i.'^reh*  1938*  entered  into  an  agreeasent 
with  Andrew  A.   ^ioaenor^ma*  by  vhieh  Hosenorana  wn.a  to  oonvey  oert»in 
property  at  the  ooraer  of  .^osenont  ajad  Irving  avenuea  for  property 
at  4907-4309     intbrop  avenufti  tselonging  to  one  Joseph  H,   Taylor, 
me  eenveyanoe  froa  the  Hosener^na  to  Ta^ylor  v'aa  eontingent  upon 
the  ability  of  plaintiff  to  produoe  a  purohnser  after  the  de«l  vitli 
the  o»eh  aeeeasary  to  puroha^ae  the  '*inthrop  avenue  property  wbioh 
would  net  the  Roaenorane  e31*000*  or  by  proouring  a  mortgage  on 
•aid  property  to  the  amount  of  $31*CK>0  for  the  Resenorana.     Thia 
ag:reeaent  «;as  in  «?riting  and  signed  by  %h^  plaintiff  and  the 
defendants  Fioeenorana*     An  t^greeaeat  w^s  also  entered  into  betveen 
Roeenorans  and  taylor  providing  for  the  mutual  tranefera  sad 
oottveyanoes  of  the  properties*   subjeot*  however*  to  the  agreement 


SSeX   t*  y«M  fceXn  fiolfllqO 


tads  lm 


i^Jili-:^ 


iC     FT  '^ 


intr9i>    ^OVUs»<" 


tflQT:«yai««oli    I(Oi'^'^    V  '    ,  f^/T-.:?  ftC»B-0.'-    •>   ««rtfiifiA   iCllw 


ffoqc  iaBT^ltaeti  tour  ToXts^T  •#  ttft*«Toa«r>  oott  •enitt'i^^CMk  tilT 

•III  £&<e  tTiliiX«X<;  »tf#  t0  Aaiii)^  ttm  8iil>xi«  aX  s/i*  ta»m9*%^ 


of  Ell.rt  to  pTo4««  the  su-  of  |tM^  for  the  Ro.0BOT.n«.  m 
abPT*  tet  forth,  tlther  by  staurlng  s  purehw.r  for  th*  ^inthrop 
p»*p.rtT  or  by  negotiating  .  fir.t  «»rtg*«o  loan  on  uM   property 
whleh  rould  be  eufflolent  to  pey  off  an  exiating  flrat  oortgago 
of  $14,000  and  len^a  «  balance  over  of  ^31.000  for  the  ^oeenermno. 
Eilert  procured  from  the  Heitaan  Trust  Company  an  agroooeat  to 
tho  of foot  that  they  would  «Oce  the  loan  of  fSS.OOO  on  the  Taylor 
property,  thue  enabling  the  Ho.enorane  to  obtain  rai.OOO  In  e^.h. 
OB  the  trial  OYldenoe  waa  adduced  on  the  part  of  the 
plaintiff  showing  that  the  defendants  had  atnted  the  lnoo«e  derUed 
»•  rentals  from  their  property  amounted  to  ni.400  a  year.  Sub- 
sequently,  mylor  dl^cor^red  by  an  examination  of  the  leases  to 
the  bttlMlng  that  the  annual  renta  on  s^ld  property  was  leas  than 
this  a«>unt  and  refused  to  go  throu^  with  the  do&l. 

Tho  actual  ooet  to  plaintiff  In  f^roourlng  the  $36,000 
■ortga  e  on  the  defendant's  property  was  ^550,  for  which  he 
boo»o  obligated  and  ultimately  paid  to  the  Heltmmn  Trmet  Oompany. 
From  a  reading  of  the  testimony  It  appears  thnt  the  plaintiff  was 
an  independent  broicer  representing  neither  of  tho  parties,  but 
attempting  to  bring,  about  a  deal  between  them.  U  also  appears 
from  the  evldonoe  tht.t  ^^oy  aosenerans  talked  with  Hottenbueoher. 
an  employee  of  the  plaintiff,  and  stated  tho  amount  of  the  rentes 
together  with  the  other  information  concerning  the  property  of  the 
defendants,  and  th«t  thene  statements  wore  afterwards  Tcrlfled  by 
Andrew  Hosenorans  and  the  amount  of  the  rentals  were  then  merited 
upon  the  back  of  tho  agreement  between  Taylor  and  Hoaencrans. 

Plaintiff  testified  th-t  later  at  a  mooting  at  the 
office  of  def«ndEnts»  attorney,  Andrew  Poaencrana  *tsked  him  where 
he  got  the  rentals  (referring  to  those  marked  on  the  "oack  of  the 
agreement)  and  that  the  plaintiff  stated  th.t  they  were  glwen  to  Mr. 
Rottenbuech^r  by  Roy  .osencran.  and  thereupon  the  defendant  Andrew 


,»«-r«>a««©if  4i*  ^■"'^  ^■•••■i»'\l.^t  to  i»vo  »ofi.  -   -  —  ^.^m  OOOt^i*  to 

^•XtfiT  »tfr  m^^i)O0kS»m'HH0mi  «4*  «b<j»  titf»9  ^9^;r  tfrfi  #09^ it  •!(# 

ad  dntdw  X0t  «08$t  say  x^i^^..,  7^     n^ina^mt^mb  9^  a»  m^twtB 

«x(>  3*>     v^7iv  Jb«i(X.«^  iUMK»«»iaf*.  la^i  i»d$  t9n9hiw  «4f  Mtftt 

aXft^  '^  ?u7  U  litiKMUi  Mf#  ito#fi#tt  Mom  ^ttltni*^  9A$  !•  ••yo1««»  tm 

b^tmi  ftMit  »ic««  ai«<iX9%  »{it  to  ttnttmn  ^t  ham  •B«tMRM«ft  tMfllMA 
^(if  :r.i  a«  Jt*Mi  J3-#«  x9tBl  #»tft  Jb«iii#8«^  )>itiii«i 

•tM  0$  a«»vi:i3  »79it  X9(la  »jiu/»  l^»#«fii  tUtioiftXa  tiM   ia0if  tmn  (tiwww ■ 
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Rosenoraaa  (rcferritig  to  th«  figure*  on  the  b^ak  of  th«  doouoient} 

stated  tbat  they  were  oorreot* 

It  is  insieted  th^t  the  eeatirftet  was  between  fafloY^ 
a  third  party*  and  the  defendante  and  th@t  the  plaintiff  bad  no 
interest  therein  and  that  Taylor  was  the  one  induoed  to  enter 
into  an  Rgreeiiaent  by  alere present ntlonOf  if  any»  and  not  the 
plaintiff*  With  this  we  are  un^rbXe  to  agree*  The  plaintiff  IimI 
a  eobfit'^ntidi.  interest  in  the  oontraot  nnd  the  entire  transeotioa 
WAS  contingent  upon  his  (?bixity  to  do  oertain  things,  lieiying 
upon  the  representations  an   to  the  anount  of  the  rentals*  he  was 
sbis  to  prooure  an  agreement  to  oonwey  the  ^intbrop  awenue  proxierty 
to  the  defendants  and  by  reason  of  the  aaoujut  of  the  rentals  w&s 
also  able  to  obtain  a  S3&,000  first  luortgf^ge  on  the  preaisee. 
The  represent?>tiens  were  n«de  direotly  to  the  plaintiff  and  this 
inforaatlon  w«e  conveyed  by  him  to  Taylor,   If  the  r«pre8ent?»tion« 
as  to  the  aaiount  of  the  rentals  had  been  truly  stated*  it  nay  well 
be  assuBted  that  plaintiff  wotild  have  refused  to  enter  into  a 
oontraot  obligating  himself  to  do  the  things  required  of  hist  in  the 
oontraot  between  hiaself  nuA   the  defendants* 

The  question  was  subsiitted  to  a  jury  for  its  consider- 
ation  and  the  jury  w^s  f\adly  Instrueted  as  to  the  things  neoessAry 
for  the  plaintiff  to  prove  before  he  was  entitled  to  reoover* 
^Bder  these  Instructions  nnd   the  pleadings  plaintiff  w$s  to  prove 
by  A  preponderanoe  of  the  eYidenes  that  the  representations  were 
aui,de  R8  alleged  and  th?)t  he  meted  upon  then  to  hie  injury;  that 
they  were  untrue;  that  he  suffered  d^aaage  as  n   result  and  th'^t  this 
dnaagt  was  the  direot  ^nd  neoessary  oonseouenoe  of  the  representa- 
tions Made»  &0II  V.  ^-'etp.rson*  338  111,  552. 

It  is  innistsd  on  behalf  of  the  defendants  that  the 
uiottmt  of  the  rentals  were  «ade  upon  slips  of  paper  and  afterwards 


«4r««T«o»  •unv  jiuHt  iBtit  b9i&im 

x»t«)»  ot  &M«»iBii  mn0  ndt  uaw  tisXxnl  f^di  im*  4(i»x»^tf  fvs^mX 
9iff  tea  Jm»  «i{a«  tl  «aa«4tr#«)t»fiNt««*i»  t^^  ta9m»Tji»  ««  o;fal 

^aalil^     •9^mt  Aij9#ir:»»  ftl»  at  x<fi^*^-^-  *JiA  anna  ta9i^.ltao9  bm9 
twm  *d.  ^fiXa^tt*"!  *fi{#  l«  tmmui  #^'--*  ^->"  -'-»  »aoit¥;*ii©*»«<s»T  sit  Jipfv 

r^-4'A«t)s»«ti»li    /.v;.  .<-..>:  ll,»MKijii  iid«nF#9^'  toartnio^ 

^il$  ;t«ift^  •iM  «f  fB«il^  iKiq;3tr  £«#»«  Mi  #^c(ir  ^fl«  Ae^iijo  m  &bip 

.'^M  «XiX  ^C      ilM  110111^    •▼  i^Si     ••ibM  OUCklt 

'i  'ttgwWiOjt  tefl  tt«»|  1«  ActiX^  'to'l^  ^('^'•ik  •«»«  •l»ta»T  9(lt  to  taueuue 
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tT^n9f9TT%<l  to  the  baok  of  the  doovuttento  nxiA  th»t,  therefore,  the 
orlglaal  notatione  aade  «ire  the  best  evldenoe*  There  Xa  no  foroe 
In  this  arguffisnty  If,  as  plaintiff  testified,  the  figuires  showing 
the  rentals  on  the  bHOfc  of  the  oontraet  were  aftenrttrds  exhibited 
to  the  defendants  und  aooepted  by  them  ««  oorreot. 

we  see  no  reason  for  disturbing  the  rerdiot* 
fas  the  rsi^sons  stated  in  this  opinion,  the  jiidguent 
of  the  Superior  Court  is  Affirmed* 


•  Ujst. ' 


,;,  ,o^3i'.?  oj. 


VlLLArlO  (4QMaai«  doing:  business 
as  tfOHSCtt  «  MCHSKJi, 


imn  OF-OHOE  wEioKLL,  J  /woOl.Ai 


T.  1  lajXiOIPAi  60U 


Appslise.  )  or  OSIOAOO. 


Opinion  filed  May  4,   1933 
MR.    JUST ICK   WILSOW   MLIVi^akO  THE  0.<  XillOJI   C)#    TMSi  OCiJHT. 

Robert  R«   Anderson  Goapsjagr*  paving  oontractors*  entered 

Into  n  written  «tgreei&ent  with  the  defendant,  John  (eorge     ewlell. 

tukder  irhieh  lleberlt  R*   Anderson  Q&apHSiy  undertook  to  and  did  pave 

SA  Alley  e.butting  upon  the  real  eetat®  of  the  defendant*      After  the 

servioes  hsd  been  performed  under  this  ?«gre©aent,  the  oontraot  w»a 

nssigned  to  the  plaintiff  f«illftrd  Monsen,  doing  business  as  Monsen  * 

Monsen,     Under  the  written  agreenent  the  work  done  was  to  eost  #700 

plus  n  Oftrrying  oh«rge  of  six  percent  p9T  annun*     iill  nfisyaents  not 

made  within  10  days  were  to  be  secured  by  notes*      In  the  event  the 

property  was  sold,   pirovision  w^as  tr  be  made  for  the  psyaent  under 

this  Agreeuent  by  the  rendee*     There  was  to  be  no  oancellstion  of 

the  eontrftot  except  by  the  written  consent  of  the  fiobert  R.   A.Bdey8on 

Ooflipany. 

Subsequently  the  defendant  coQTeyed  the  prof'erty  to  one 

John  A*    Hisberg  And  Risbexg  executed  promissory  notes  covering  the 

sjieunt  due  the  Anderson  Ooapany  for  the  work  done*     A  nuMber  of 

these  notes  were  p&id,  but  there  appenjre  to  h^ve  been  a  default  in 

the  belenoe  due  under  the  contract  in  the  ssAOunt  of  ^^23«30,  whieh 

1«  the  sua&ount  involved  in  this  proceeding* 

He  are  not  aided  in  our  oonsider^ition  of  this  onse  with 

a  brief  on  behalf  of  the  defendant,  but  froa  the  reeord  it  appears 

that  the  defense  whs  predicxted  upon  the  proposition  thr^.t  by  siocepting 

the  notes  of  Klsberg,   the  defendant  was  released  froa  his  obligation 

under  his  written  agreeaent*     The  duse  wis^s  tried  by  the  eourt  vithout 


RSei   ,:^  YbM  bsXn  noinlqO 

9r«q  bib  bSL'i  o9  £&ii^imtmu  ^pit«qiRor;  immxi^bttA  •h  tiD«da»:  (l»i(.<4  t«Aatf 

«    .  p\  i^tu4  tub  »9*r«JL'c   ftdt 

At  I'd  ••Iff-               . -"  ffclt'tsWf-^*-  ;i  ox*  •« 
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a  jurr»   r«aultlBg  in  ^  finding  in  furor  of  the  dofondiuit  «iBd  wgalnat 
tho  plaintiff  and  judj^iont  was  ent<9red  on  the  finding^  fro«  i^ioh 
Judgaoat  tho  v-i^intiff  appoalo, 

Tbe  eontraot  «ag  introduittod  in  tTidonee,  together  with 
a  ••nr  of  tho  oontraet  ^otwoon  nondell  und  -^isberg  to  whoa  tho 
proporty  w%b  oonroyed,   bat  there  does  not  apot*  to  bo  any  written 
oonoont  to  tho  transfer  of  the  ohiig'^tlon  by  the  Robert  H,  Anderson 
OoMpany*     neither  does  it  appear  fron  the  eridenoe  th«t   there  wmo 
any  oral  mgreement  to  the  of  foot  th£>t  the  def«»ndant  was  to  bo 
released  from  his  written  obligation* 

Tho  finding  in  the  oause  oouXd  bo  baaod  cmly  upon  tho 
faot  that  notes  were  given  by  Hisborg  and  aeoepted  by  the  plaintiff 
and  thnt  this  oonstituted  a  novation  or  release  of  the  defendant. 
The  rule  appears  to  be  otherwise.     Tho  takiag  of  a  proaissory  note 
for  a  pre-existlnt  debt  or  3  oontemporAneous  consideration,   is  a 
eozuiltional  payment  only  and  booomes  ^ibsolute  only  upon  paymont  of 
tho  note  at  aaturity.     It  is  true  that  an  txpross  agrooaiont  between 
tho  forties  th/vt  the  trJking  of  sueh  a  note  in  full  satisfAotlon  of 
tho  existing  olais^  will  release  the  original  debtor^  but  in  tho 
abseneo  of  sueh  nn  express  agr«e««ait»   tbe  note  is  oonsidored  as 
oollsiteral  to  tho  original  agreement.     Stone  and  ar:^vel  Oo.  v» 
Qstea  iron  Viorlc8>  184  111.  623. 

The  eridenoe  in  the  ease  «t  bnr  wholly   failed  to 
establish  any  fiiots  whioh  showed  a  relinquishsaont  of  the  olaim 
b«ioed  on  the  original  written  agreement  with  i^endell.     Upon  the 
failure  of     ^^isberg  to  pay  bis  notes  as  they  beoase  due»  the  plain- 
tiff had  a  right  to  resort  to  its  written  agreeaaent  with     endeil 
in  order  to  enforoe  payment  as  prorlded  therein,     there  being  no 
eridenoe  in  the  reoord  showing  an  express  agreement  under  wisloh 
the  defendant  was  released  by  tho  taking  of  the  notes  of    iisbcrg* 


in-  ■ 


J'-eoea  i^fiii  fy-'- 


o#  .1  ■ 
am  «ai»d  9T«rfT     •msr- 


•ad  ttii 


and  the  written  agreement  being  unoontroverted »  judgment  should 
hare  been  entered  for  the  plaintiff,  assignee  of  the  Robert  R, 
Anderson  Company*   Vqt   that  reason  find  the  reasons  stated  in 
this  opinion  the  Judgment  of  the  Municipal  Oourt  is  reversed  and 
Judgment  is  entered  here  for  the  plaintiff  for  the  sum  of  |223«90, 
together  with  costs. 

JUDC84ENT  REVKHSED  AHD  JUDGMEST  HERE. 
HEBEL,  P.J.  AND  FRIKND,  J.  OONCIIR. 


(UM  IMOf  A« 


Appellant 0 


MOLLY  BLOOM     and     Pktih 
App«ll««f  • 


^PIAL  TKM 

KUMIOIPAL  OOURY 
or  OBIOAOO, 


{      266I.A.  608^ 

Opinion  filed  May  4,  1932 
MR.   JVBtlQE  »IL»0H   DELIVI;R£&  TH£  OFIHIOI  OF  TliE  aOtmT. 

This  ostuse  vas  conaolld^ted  with  the  o^use  of  Aima 
fiillSlaL  ▼•   itolly  3IOOM  and  IbxH  Blooa^  an  appe^JL  froa  the  Superior 
Court  of  Oook  bounty «   and     entrnl  iio»   364&40   in  thi«  omirt.     In 
this  oause*  Oeneral  ho«   3&56&«  a  judgpMat  by  oonfesaion  v%8  obtained 
ftBd  aftenmrde  opened  on  the  petition  of  the  defendants  and  upon 
■wilMieelon  to  the  oourt  resulted  in  a  finding  in  fftvor  of  the 
defendants  and  Judii^ent  on  the  finding* 

For  the  resAone  et&ted  in  the  opinion  in  the  omse 

of  Anna   Olltglty  v.   ifpUY  ^)-9<!m  t^,»4  r'^M4   r^i»9t»»   aeneral  Ko.   35454« 
in  this  court,  the  jndpMtat  In  this  oause  ie  reversed  and  the 
oause  reaandid  to  the  Munloipal  Oourt  with  direct lone  to  expvmge 
the  jud^ent  entered  un  the  hearing  in  said  eause  H,t^  to  order 
the  original  Judgment  by  oonfesslon  to  8t«nd  ^^s  in  fUll  foroe  and 
effeet* 

S^ntsast  arTiRs^eo  aid  cause 

mUAXnVQ  91 TH   DIHSOTIOMS, 


hmih,    P.J*    AID   rniEHO*   J.    COiiatlile 


\ 


no  4  T0802  Mis 

8  0  9  •^^  I  9  9  S  ..Aftu^c  lA 

S5GI  4^  y«M  belil  noinxqO 

.f»i)o&  2»T  to  to  I  :jm  iMj;uf  xoxraei  .jni 

,l>4gM§  .Oil  X«««a« .  i»i»  ^t'^mieO  4»o0  lo  tmtO 


•lOgSI 


35914 

J OHM   SCHUXOA* 

(OmplAiiUAt)    App«Xl««« 

JAOOS  Qlktmn,  e%  al» 


OB  App«al  Of  DIViaiOli  9TATK 
BAIIK^  as  TTust«e*   BAfUl£T 

KAP'r'JSL  aod   i\OBK   KAFPKLf 


LOOUTORT   APrSAI. 
niOM  CIRCUIT   000 RT 
OOOK  OCHJHTT, 


266  I,A.  608 


(Dafendnats)  AppellAnts* 

Opinion  filed  May  4,  1933 

mi*  JtiSTioE  wiLdOM  DSLivi^RSD  tm  onmou  or  txb  wwv* 
This  is  an  int«rlooutory  app«Rl  to  reverse  an  order 
of  the  Superior  Court  Appointing  a  reoeiTer  on  the  svorn  bill 
of  ooapl'^intf  Strom  aaeadneat  thereto  »nd  n  verified  petition  in 
support  of  the  motion  toft   a  reeeiver*  the  bill,  iMtendment  and 
fotition  contnin  f&ets  upon  n^ioh  the  eh%noellor  could  properlf 
predio%te  the  appointaeat  of  a  receiver  if  the  faots  ^ere  true* 
Mo  evidenoe  having  been  heard  and  no  affidavits  having  been  filed^ 
the  appointment  van  based  solely  upon  the  ple^^dinga  eniuierfi^ted* 
It  is  oalled  to  the  attention  of  the  oourt»  hovever*  th^^t  the 
verifioation  as  to  the  bill,  ajsendatont  to  the  bill*  and  the 
IMtition  %re  iasuffioient*  The  verifio^tion  to  the  bill  is 
signed*  "John  aehweda*  by  Williail^ejehlepan,  his  80liQitor%  xnis 
verifie?ition  ims  bad«  Moreover*  it  is  bnd  in  another  respect 
as  are  the  verifiO'^tions  to  the  petition  and  the  aaeadaents  to 
the  bin*  The  affiant  to  e^ioh  of  these  separate  pleadings  ststest 
"That  he  has  read  ths  above  bi^l  (petltiMt  or  aaendoeat  to  the 
bill);  knows  the  contents  thereof*  ftnd   th^t  the  aiatters  therein 
set  forth  are  true  in  substonoe  and  in  f;<!Ot*  exoept  as  to  those 
Matters  8t'>ted  upon  inforaation  and  belief*  and  as  to  those*  he 
believes  the*  to  be  true,*  This  verifioation  has  been  repeatedly 
held  bad.  The  rule  has  been  veil  anaouneed  in  the  o-^se  of 


BOd  .A.I98S 


♦JCfSC 

•^Q- 

^•♦XXaqcrA    (lF«JU3i«iqM0i) 

•V 

^ 

1 

no 

S£8I   ci'  mbM  ^exn  noinlqO 


•^(i.  ft 


tlt»f 


Hi  l£M 


.fffi  »i^* 


MOiti-s 


•  Ui<^  •lit 
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Jmft  ▼•  MBBF^iTnTif  330  111*  App,  W2,   in  whieh  th«  eourt  in  Its 

opinion*  oAjrs: 

"Two  dlffcr*nt  v«TiflCRtion«  on  this  9ul)j«et 
li«T«  bo«n  diaeuoacd  t/f   oourta  of  revltw  in  Xilliioi«. 
One  of  thea  statss  th/tt  th«  ooat<  nts  of  the  nffid?Ylt 
are  truAf  *dxo«9lt  as  to  thoso  Matters  therein  st^^ted 
%•  be  on  inforai«)tl(ui  and  belief*  and  ^9   to  tboae 
■attera  be  verily  belloTea  the  »?mm   to  be  true**  The 
•ther  atatea  the  exoeption  th^ia;  *exoept  &m   to  those 
mttera  therein  gttnted  on  informiition  and  belief  sind 
as  to  those  wattRra  he  verily  believes  the  aaime  to  be 
trne.*   >e  held  in  ^tephenaon  v.  .orter.  191  111.  App* 
303*  that  the  for*  first  above  at" ted  re f era  the  court 
to  the  language  of  the  bill  iteelf  to  %aoertain  what 
la  •therein  atsted  to  be  on  infor»?5tion  and  belief** 
while  the  other  form   requires  a  searoh  into  the  nind 
of  the  pleader  or  of  the  affiant  to  learn  what  ha 
Intended  to  at^^te  on  infonctation  %nd  belief.  The 
oaaea  generally  hold  the  first  for»  t>oaitive  and  auf- 
fielaat  and  the  isEOOond  form  unoertain  and  inaufficient." 

Aa  waa  atated  hy  the  oourt  in  atirlen  v,  ^mff,^^,4.1t,» 
SO  111.  hppt   378*  thoae  aattera  in  the  bill  of  oonplalat  irhlob 
mtLf   be  therein  at»,ted  on  liiforJS.it ion  suid  belief  otn  only  be  knoam 
by  probing  the  ple?%der*a  nind*  but  natters  in  the  bill  that  BiXm 
therein  at.%ted  ^ j^  ^^  on  infor«fttion  and  belief  »&y  be  aaoert%ined 
by  examining  the  bill*  The  aave  rule  of  eoaatruction  applies 
vlth  equal  foroe  to  the  matendsient  of  the  bill  and  the  petition 
filed  in  aupport  of  the  motion* 

Froa  the  verificationa  involved  in  thia  proaaediag* 
it  oan  not  be  taeertmined  from  the  plaadinga  aa  to  wh»t  the 
■uattera  atated  on  information  and  belief  oonalated*   It  aay  h»ve 
been  all  the  faota  aet  forth  in  the  cXeidinga*  If  the  matter 
had  been  o«lltd  to  the  attention  of  the  chaneellor*  «e  h%ve  no 
doubt  but  what  it  would  hi^ve  been  oorreoted*  but  the  defendant 
h?8  been  granted  the  right  of  aa  int«rlooutory  appeal  by  st^ituta 
and  oaa  properly  r».iae  the  question  here*   It  haa  been  oalled 
to  our  attention  by  defendanti^  in  their  brief*  and  ihelr  %asiga- 
aenta  of  error*  are  suf  fie  lent  to  raale  the  qfueation*  It  ia 
oadoubtedly  true  that  oonaiderable  hardship  will  «trise  aa  a 


e#i  ai  ttxf^rt  ^di  ifoiii*  ai 
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dl»ii^  #Aij«X(ij»»f>  Ic  illtf  Mf^  Hi  ^v^itiim  »c»fl^  «9T^   .qQA  »UU  1M 
:itA    i -4t  11  i6  %Ag  Hi  «T»fi«sB  #a«i   «&di«s  »»«teb«'iX'^  art*  ^i^om;  t* 

'^r-...^i:iK.;^  4ifi?  Of  ««»»»t  Ijviy^  f!fhr 

->•'  "    * '•■■    .-■"*--•'-    •••■-•       '  ,_j^i-,,   4i   .•♦5fhr  ttfti  itiuob 
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result  of  disturbing  the  pTosent  r«oeiver3hip«  but  there  being  no 
plandings  properly  svorn  to  upon  vbieh  the  reoeiirershlp  r«ould 
be  oreatedf  we  are  ooafMilX«d  to  reverse  the  order  appolntlag  a 
r«eeiTer.     For  the  reasons  e3i:preas4»d  In  this  opinion^  the  order 
is  rerersed* 

VXKLL,   F.J*    All)  FEiSfiD*  J,    GOUQVB.^ 


I 


^jxsaii 


311738 

GKAHl.iUi   Hlii^SKAll,  ) 

) 

I 

&«    6>,    il'I;&(;HKA  &  CO.,    IhO,,  ) 

A,    R.    JOHKfOS,  )  ^    ^    j^     -r      ml  ^    ^    ^^ 


kk,  Juan  CK  MasuM.%Y  MLXvxim)  ms  Qsnuioh  q¥  imt  Gom<t, 

Plaintiff,  'brisi'ileig  «aii  t«  r«^eov«r  eot>:p«)ni»atloi}  for  f«r» 
tonal  injuries,  had  a  vsrdlot  nxxd  Jaiti»eiit   a^gainut  bpth  (t«fendiwai« 
for  fl5,0Cu.      they  t«.pp<^al. 

JPlailntiff  was  ntruek  by  tun  autoio^sll*  owned   an4  operatod 
liy  dofondant  Johnson  and  both  dofendiwia  arga«  Ui£it  pj.ainibiff  was 
guilty  of  eontrlbutory  n«glig«no«  as  a  a&tiiir  of  law. 

fhs  aoeld»nt  h%pi>«nsd  In  -U%9  afternoon  ef  Booftmber  6,  1929, 

n«ar  ths  lnt«r8«ctlon  of  lUlw^kuli^o  avonu^  whioh  rmi»  diagonally 

toward   tho  nortliwest,    mii  i^^storn  avenu®   «^hiah   runs  north  and   south, 

in  Chicago*     l*li*lrjtlif ,    thmi   about  8©ve«ty-tter««  y«»ar8  ol  sag*!,   aftsr 

haYlcg  had  lunchoon  in  h  rettaurimt  on  tikm   •^raMt   si^^e  of  i«»tom 

wonut,   etaricid  to   crc&n  to   tho  northwest  ooznor  oi    ^>ig!tem  im& 

Itilvaa)r««.      Th#  j^luoe  whtro  he  •tarti^'J   to   erons  was  dlrsotXy  opposlto 

the  northwost  corr.er,   but  bcoause  of  thtt  dlagcmal  slant  In  i^il^&ukto 

awonuo  was  sosse  dietaries  north  ot    th«  £.erta«ast  corner  of  ta.e   two 

streets.      ^^Gmn  ro^i^irs  were   in  process  it»   the  street  on  lectern 

avenue;   the  ear  trae.s  were  torn  up  and  pil^s  ef  dirt  were  along  the 

ourb  on  tho   east    aide  of  Western   avenue  ^hlch  prevf^nted  people  froa 

steppin{$  into  the   street  ejioept  «iit   tho  point  "ahev  the  plaintiff 

started  aoroes.      Defendant   Johnson  had  parked  h^s  oar  approximately 

three  or  four  feet  north  of   this  tei    ©r«ry  erosti-fralk  wiille  he  and  » 
eo^panion,  Hoy  Joanaon,  not  reiisited,  h»d  their  luneheon  n«erby. 

Afterward  they  got   into   the   oar  juet  t*bout   the  ti/ae   the  iJlauntlff 
started  aoroeia   the   street   an.j,   vit^iout  ^ivini.;  «ny  wfirntn^  or  elpjual, 
backed   the   car    Into   olnlntlff ,    throwing  hi»  to   the    street   imd   In- 


?.£T«fi 


'80..  .^'-^'  BOS 


,ftrw 


.e3r;ii«.{I' 


*«#<n««<ii  ham  b«aw«  •X.t«fo.t«lua  ok  >£«f  aiMnt^s  Mr»  t11#aj(«X% 

•«tfi    iv}  i«ir«a&  «  ftJB  •eoftiill^n  %t»#vdi lined  lo  tiii"! 


;i&Mx«'U<l      .•••ma  j5»#7*#« 


•If  •iUiJvr  jtX«v-tt«irtd 


fllctlng  »«riGue  injuries,     a  police  Di'l'ictr  yih»  was  directing 
trafllft  nt   thin  lnterB9otlen  te»tll'i«a   Lhatt  no  ^»raing  er   signal 
of  any  kind  was   ,  lv«n   froa   the  ear  l>«ff>r«  It   et&rtod  up.      Th«  of* 
floor  oaw  th*  oar  'baeiclng  up  arid   "Uollorod"   vo  tbo  drivf^r.   but  It 
eontluu«d  Itaaklng  until  it  otruok  tho  plaintiff;   tiio  offioor  alto 
toatifiod   tiiat   th*  »laintirf  «a«   aibout    thfe  foet   frosi  tii<fi   eurte- 
otono  «hon  tho  ear   etartftd  b».«klng  an.i   that  it  was   tod  alo»o  to 
plaintiff  to  allov  hi»  to  got   out  of  tao  «ay. 

Contrit»ut«ry  noi^ligoneo  oi   plaintiff  lioooaieo  a  qusatloR  of 
law  only  v2&«i:  all  roasonatelo  Alndo,  upon  eonoidoratioii  of  the  ovi* 
dtflco,   would  roach  the   oonclualon   tiiat  plaintiff  vao  Injured  ae  a 
result,   in  wholr  or  in  p«t.rt ,  of   i>l»  owe  n«>g)^igeneo.     Under  the 
foots  presented  in   iliis  reoord   tl&io  queatioM  was  properly  loft   to 
the  jury. 

The  faete  ttre  very  much  llK«  those  ^roeentod,  in  QTSin%  f . 
Ward  Ba)tin<R  Co. .   P17  ill,   Apn.   6»S,  ^nero  a  truek  Trhieii  h«id  been 
stardlng  still    8tart«»d  ou'idenly  an  i  without  warning,    strliiing  the 
plaintlf',  ^o  «as  in   the  act  oi    crossing  the   street.      It  was  th«ro 
hold  that  th*  question  of  eontriVutory  negiigenoo  was  properly  left 
to  the  Jury. 

"^m  are  of  the  epinior,  howoTor,    tiiai   there  tuuat   b<?  anothor 
trial  for   the  reason   that  the  Tordiot  finiting  defendant  'a,  0. 
fisehor  &  Coap»ny  guilty  is  nanifeatiy  a^-ainot  the  wei^t  of  the 
OTldenoe.      fhla  defenilant  filed  a  plea  of  non-e«nerohip  rjxA  opera- 
tion of  the   autOfi'Otllo,   and   it   is  not   disputed   that  it  did  not 
belong  to   the  dofesdant  l^iseher  &.  Company  but  did  beloni;  to  de» 

fondant  Johnson  at   the   tlssc;  and  was  operated  by  him,      Tht^efore, 
tho  only  th'^ory  upon  which  a  verdict  of  guilty  lalght  be  had 

against  ^8oh*r  He  Comp^u^y  Is   that   the  relatior>  of  aaster  and 
servsnt   e^cisted  between  it  and   Johnson,      If  Jo.^inson   at   the   tisie 
of  tho  acoi^ent  was  noting  within   the  scope  of  his   e».ployi»ent  by 


"6«'S»i'i#M«  6a«  «if  i«|j(a«4r  xrnn  mii  v«t  i»ftn 

-<ft*»  «4d   «M$    t«»l  mmttisi   )H94e   *,>»  T:TUflUX«   •*!  ^«i^il»»# 

7    T«ltT   ^iii0    HgnX 


Ol^6%»fcills' 


i  ^^i  xm^Qui 


:i  btfta 


•JL-- 


itt'Ai    fe. 


1t(heSiiea<»  &:i    t»iufit  0^^.^ 


:--.:<7    si    ^lS»i»«f 


I'lscher  &  CompvijF.  It  tk%y  be  held  ilabl«  for  the   r«aultinc  dooBAg** 
eauBftd  bjr   Joxmtoa**  A«ftliti«a«9.      If  Joanson   «t   t7i«t  tine  was  aoting 
Otttolde  of  lAt  t(tO|p«  ef  M*  «iapi.07a«iit,   then  ifltchar  <li  Cioiiipfltny 
caf^not  !»•  h«14  Xl%bl«   fcr  «ils  jaegll«.9nct.     A«1»od  v.    ;>tut«  Uiiciuto 

)i^iao}i«T  ft  C<»Ap«ay  art  ^n^aged  in  sanufattturing  and  ••Xllnc 

appliano««  d<«9i,>c«(!  I'or  as«  1»y  phyeioiana  In  applying  rays  of  b««t 

titroue^h  alttotrio  Qurxcnta   to  p«raona  auffering  trtm  diaeata.      John- 

aas  had  a  oontraot  with   %ui&  uoc&pany  to   aall  it«  Raeiiijaea  upon  a 

Miu^iaalofi  baaia.      ilxa   ooDtract  ia  q^uita  lengthy  Vut   I0  in  8ub«t<tina« 

a  tft j«nEian*a  ooatraat  wheraty  Jt8-tn«dn  waa  gtvan  the   right  te  aall 

in  eartain  di«3i4t,fiat«(l  tarritory,   with  etrtain  orovislona   controlling 

sal«fi  In  other  territory.     There  v^a  a  proTlaion  that  aaleaamt   ahould 

V«  allawed  to   take  fro&  euato/aera  "uaed  «a«^ip»^<^'t  in  trade  for  eth«r 

as 
•qulpffient,"     There  ii9f  prcviaioi«a  «ith  refereno£./to  ho*!*   euch  uaatt 

•<{ttipment   eheald  be  aan41«4  and  hev  ore<lita  for   aame  should  b«  eiala. 
Johnaon  aio^eed  to  work  exalual^ely  for   the   etmpuny  and  agreed  not 
to    solicit  acy  trade  or  haalnaaa  frcMK  any  cuatoffier  of  the  eouspany. 
Ih«  contrast   eontaina  no  iirotlaion   aa   to  how  Kucii  tima  he  ahoald 
devote  to   the  eoatpany'a  bueineaa  ani   there  were  no  provisions  r«« 
quiring  hin  to   re.ort  to   the  oo»paay  asoept  with  refarenea  to  aalea. 
Johnson  tctatifi«d  that   the   oar  waa  hia  avn  and  there  waa  teatisoay 
%y  the  viec-preaident  of  J^iaeher  &  Co&.p&ny  tnat  Je^maoa  was  not  r«» 
quired  to  have  a  ear;    that  whether  or  not   aalaamMi  have  one  ia 
•etiraly  up   to   theai;    that  J  hnaen  did  not  hatva  autnority  to  bargain 
fer  or  buy  uaad  atjuipsent,  but  only  ta   tak«  uaad  equipment  in  trad* 
for  sew  equipatent.      This  wus   ir.   aeoordacoa  with   the   terma  of  the 
oontraot, 

Dcfen'iant  Johneon   teatified  that  on   the  day  in  question  he 
kad  gone  to  i^ap«'rvlllc  to   aae  a  Mrt.   aeldepohn,   the  widow  of  a  li^octo; 
Goldapohn,  who  had  at  one  tiaa  purehaaad  a  Kaoi<ine  fron  Jr'iaehar  Jk 


«^^^  '^  liiniiit  Tiilii^' 

c      -  -£-•   i^^  :l  ^  i/i«j{ato»  9ity-  ^£ii»99  C  iMii  nee 


xa»mki%9i  «•«  %%*^   btm  nwo  vi^ii  sjtw  tm:  .  ao«iui^ 


CoBpmay;    tha.\  ht  £.k4«  a&  ftgreat&tnt  with  iira.   tiolds^orm  to  tak*  th« 
Kced  a.ttah.ljit,  bot  li:  tr&d«t   ani  «tte.-u?t  to   veil   It   lor  her,   sl'ving 
h«r  about  ^75,   uii  all   ovar   th.l«  iimoiwt  h9  w»»  to  k««9  »•  fil«  et>m* 
Hissio&S    Ui&t  h«  iiflkd  not  att«Kptft<  to  «ak«  any  saloa   thttt  day  for 
yi««h«r  A  Coaptuny  luui  v^a*  «&4|sig«d   Ic   tuls  private  undertaking  to 
••11  Jkra.   aeld«p«xm*a  AqaiskaKrat ;    tliat.  /;&•  took  thla  •quloaant  into 
hie  tar  and  had  no  other   iu  the  car,   an<3i  that  it  ^%m  hie  Intention 
to  att««pt  to  find  a  uuefco«ar  I'or   the  «qalpa«nt;   that   thle  wa«  not 
l^ueineea  of  the  ifleoher  Coispuny  but  was  hie  own;   and  the  witneeo 
teotliled  ihat  ujador  ule  contruet  he  waa  net  pemtlttod  to  huf  9T 
••11  uood  o<|uipqi«eiut  l9ut  anly   tc    i!U.t  it  In   tradA.     His  Teraion  !• 
•uppoxted  by  tUe  ieoti£>eny  of  hie   eoepanion,  R^y  Joanrcn*     i<o  wit* 
neat  «;aTe  any  teatimouy   twi^lhic  t»  cot^traiiict   thla  story. 

xr  ^efeudant   vuhiaaon  *#a0  en(^»^ed  Ir.  a  prlTtite  trau»ftaetlon 
i'er  his  own  ben&l'it  ejiclusivdly  nui  under  hie  oontraot  wlt^i  i^'lechAr 
4  Coatp&ny  and  In  f^ot   l'orbldd«a  by   it«  ter^to,  he  waa  not  at  the 
tlK«  ol*  the  aecidont  aoting  sithlii   the  0oope  oS'  hi  a  ««ployiJ^ent . 

i'laLlntiri'*a  ooui^uel  ar^^uoe   thmt  the  jary  waa  not  obliged 

to  believe  Johnson *s  etory  a;  ri   fruK  vt^rioua  clrotiatataRcea  might 

reasonably  have   concluded  that   thia  ueed  equlpcsttit   in  Johnson's   ear 

at  the  time  waa  equiomeiit   taken  in  trtj^de  on  bt*:  alf  of  ifiseh«r  & 

Oojapaay  N^nd  owned  by  it.      The  aaau£eq^;:lona  on  wulch  thla  argtnsant  ie 

baaed  do  not  i&.preo8  as  as    itawiac  euji'lelent  weight  to  overoono 

tiM»  teetlMHty  of  both  the  JohAsona.     She  iuxy  was  not  ja«tlfi«d   in 

rofuoing  to  accept  their  story  beeauae  of  the  poosiblllty  of  the 

•xlatfihoo  of  facta  which  nli^it  tend  to   dieproTt  it.      There  la   some 

(lueetiion  ue   to  whoeo  duty   it   ««as   to  fuoJuce  <>>r».   v-ol^S!>ohn,  who 
vut'  i.ot  H  wltueso,   in  ord^r   to  verify  or  (UBor«dit  Johi<t;cti'a 

teetimonyc     '^pon  th«t  n^'At   trial   she   ahould  be  pit»dueod  to  Hive  hor 

Yorelou. 

Coi&pXaint  is  B^e  by  dei>ti4ant  ^'ischwr  i  Company  of  the 


.t«li  »j«ir  Bias   tf,{i&   ;3fti^mnHi^  *tii   i«i  .i    i^-i^:- 

«t)»oitvr   «««i;r   bn»    ;aw«  «i:ij  »«#  *a^  x****?^-'*"    ^*J^'  -.^aiaAj^r 

to  Tfif^   a.'    M#*ii«t»q  #Oii!  suf*  *^   »»i»^*ft  ..J  viJii^    C  ;a  tii«»t 

t^^-'Ui^  Jtl  silt  It*  ^tisJ»-zj>xt^£>  u^j;.  '««»i>MMU  j^ga  i^i^^i^uA^ik*  iXlt»a»a  awe  «iii  i«l 

•W.9  &*  acttaa^Z  tti  9n»«^ltfp#  6««v  il^:?   JTic/U   r»feiiX;;«4v  ,  i:]«no««i»t 

9t»tmx*vm  mf  $ti^Xttv  Sn»k  :i£-  mm  •«  •••ta-^l  I*a  a6  b«««if 

^Ai  19  %iiSi{tl»iii»q  miU  ta  •«uao»d  x^o^*  ti*iiJt   J'<j:*»»«  oi  )»at«vl«'X 

>?.90    trl    '?:':.»>j:{'I       .^1   VirAVIIvilli    •»    feMI^    jrotixi   (ioitim   *i%At   1»  V&A 


r«fu»al  of  tb*  court  to  glvo  «  e«rtain  Instruetion  or  Instj-uetions 
t«iidor«d  on   ita  bohi^lf,   but   ttao  ^Itotrftot  fails   to   siuew  vhat  th««ft 
instruct iona  ««r«.      Ih«  i&»truotleD  wulcii  ttio  torlof  aaeorto  was 
rofaood  vt  tbink  vaa  ii«.|»rop«r,   ao  It  toli   th«  jury  that  OTan  If 
J^laohar  k  Gom^imj  would  )»«  diroovly  ar  indiraetly  banaflttod  by 
tba  aala  of  tha  Ooldapobn  Kvaohlao,   yat  tbay  ahould  find  tha  ooBpaoy 
nat  guilty  if  thay  belleirad   that  Joimaon  waa  not   tha  OHiployaa  ef 
Yiaober  &  Coeipany  at   tba  tis^c  of   tbe  aeeldant.     If  tba  niae.lna  waa 
to  bft  aolii  far  tha  beeafit  of  i^iaebar  4  Goiq^iuay,  Je^s  n  was  acting 
for  it  «t  th«  time* 

'*'a  do  nat  aer««  wivn  the  oontantlou  of  eouoaal   for  I'lsohar 
A  Company  thAt  It  T'aa  antltlad  to  au  Inatruetad  ▼eraict  fificllBg  It 
nat  guilty,     k  jury  ia  nat  roijuirad  to  b«ll«iwe  a  witness  althougb 
thara  enay  b«  no   dlroct  oontradlotion  ef  hla  testl^^ony.     ^aVMl,<iy  ▼,,, 
barton  Salt  go..   329  111.    448;   irMs}JSU.JU.JLm^»  188   il^..    540. 

^a  we  ha.va  ir4dioat«d«  ^rs.   aoldspohn  sheuldi  testify  upon 
tba  noxt  trial,   as  what   aha  would   say  would  jse  far  toward  dfttererdn- 
img  the  Question  of  whether  or  Bot  Fieoher  &  Company  owi  be  held 
liable. 

^'er  the  reasons  InfUoukted  the  juit^-ficutit   is  r^vtirsed  aad 
the  cause   remanded. 

RJSVSRSSX)   AKlf)  i'iSfcARUSD. 

O'Connor,   P.    J.,   and  Matehett,   J.,    concur. 


.u  ^L«v->   >4»r:    x:;i,^t   .                        tm  ,T*<|at<{;3l  «««  Mnirii  •«  ^ai^AV 
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3^«i£?o«  Mir  ii>tw£«1*   ,>:r.                  t»4osif  .flfir»<f  •Ai    i 
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CHARLfl^S  U.    ESSXO, 


ft  C«rportttloa, 

X>«f«n4Mtt  1b  Hrror, 
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JKR,    JUaTlCS  liiiTCiiKTT  DiSLlVKKID  TMK  OPIKXOli  0/  THK  COUHI. 

Ihi*  1«  an  «9p»akL  toy  plaintiff  frosi  a  jud^Bwnt   for  de- 
fendant  entered  upon   th«  verdict  of  *  Jury  as  dlr«et«4  by  the 
•eitrt  at  the  e-ose  of  pialntlif 'a  evid«nce.      Ihe  suit  wae  In  ae* 
tuapalt  upon  promisee  u'fi^retA   to  hH^e  been  sitt^m  by  dal'^nilartt  In 
eonneetlon  with  a  prise  of   «:2«^:^u  offered  by  «i«iQnditfit   as  a  ))«rt  of 
ft  plan  to  iuoreaee  the  olreulatlon  of  the  Made  and  x^edger,   a 
Beivs;iap«r  published  by  it.      The  prise  was   to  toe  awarded   to  the 
person  vh«  haflng  eoKpXled   «lth  etiier  eondltlons  siould  oubnit   the 
largest  sund  most  nearly  eorreot  ll«t  or  words  Bu4e  of   the  letters 
•f  the  phrase,   "Win  a  J^ortune,*     Plaintiff  elalsit  In  his  deoXa- 
ratlon  that  he  fulillled  prell!r4n=«ry  oondl'wlons,   eoiaplled  vlth  all 
the  rul#8  of   the  oont»et  '«nd   submitted  lists  fiis  requlreHi;    that  on 
or  about  September  1,  1926,   the  wlnnere  oi    the  prises  were  an- 
nottnsei;    that   the  first  prise  of  ^2S^O  was  awarded  to  one  Loela  L, 
Markus  of  Virginia,  iilnnesota,  whiu  submitted  a  list  of  601  words 
i^ieh  contained  only   three  Ineorrect  «ords,  leaving  S«a  as  the 
BftxiitiUffl     nuEiber  of  oorreot  words   submitted  by  her;    that  pl>iintlff 
submitted  three  lists;    ttiat   the  largest  list   contained  63  more 
sorreet  words  titan  the  list  on  wliiou  the  prise  was  awarded;    that 
plaintiff's   second  list   contained  47  store  eorreot  <!?ords   tUan  ths 
winning  list  and  his   t  ird  27  aore  oorreot  words;    tiini  he  had   thus 
subnitted   three  lists  whieb  Aors  nearly  than   the  list    to  whieh  the 
prise  was  awarded  oentained  all    the  eerrect  words,     iaalntiff  avers 


BO-B  -A.iaOi^ 


ff»e€ 


'.<eTt^.  ai   it«»MG»t«(I 


ttsii  »AA9i»al  03  a«X4i  • 

^A/J^   ib^ttmwm  •mw  muk%^  vni^  ti^ian  a«  lniX  ^iiir  p^.ijt   •blow  4»(»<fX'9d 
•i(i  i(»lif»  e  '*«f^^  XJ'<'*«  •t*fli  iteiri'P  ajsli  «iftt£i^   MiiiatfMi 


that    th«  ju'lges  of    iht  ount^^at  did  i>ot  pAraoniaXy  •x»iNin«,   g}r»id«, 
■ark  or  cheek  th«s#  thr««  llBts  of  vor4«  or  acy  ol  tho  othor  lloto; 
that   the  Judgos  aid  not  toko  p&rt  Individually  or  oollootiyoXy  in 
iotorolning  th*  winners  of  the  oontoot  or  porfont  any  of  tho  duties 
they  vere  to  perform  according  to   the  rules;   th!*t   they  in  f«t.et  made 
no  deeisioa  whaterer;   taat  whatever  decision  was  Aade  wae  1>y  the  de- 
fendant  company  itaelf  and  not  by   the  Ju'l^^ee  n»ii»ed.      Plaintiff's 
declaration  avers  further  tliat   the  decision   as  rwidered  was  05  par t^ . 
void  and  of  BO  foree  and   ^ff^ot;    that  Vy  reascn  of  th«(S«   things  he 
has     eamS'l  and  is   entitled   to   the  r«tward  of  ^25^0  together  with 
legal  interest  on   it   from  Seoteet^er  1,  19  26,   %ut  that  paynent  has 
teen  refused. 

Defendant  filed  a  plea  of  th«  ^icsneral  Iseue.      The  cause  was 
tried  by  a  jury  with  the  result  as  heretofore  statM. 

While  the  brief  of  plaintiff  subi^itx  lor  our  consideration 
fifteen  propositions,   in   support  of  which   so«e  two  hundred  authiori* 
ties  are  eiti»d,    there  is  only  on@  oontrol   ing  t^ueetion  in   the  case, 
namely,  whether   the   court  9rT»«  in   directing  a  verdict   for  defondani. 
The  rule  to  be  applied  in  such  cases  is  w<>li   settlsd  in   tiiis  stiste. 
If  there  is  any  evidence  froK  which,    nita  till  just   inferences,    con- 
sidered  in    Uie  lit^t  x&cst  favorable  to  plaintiff,    the  jury  could 
reasonably  find  in  f»,vor  of  pl^antiff ,   a  perenptory  instruction 
fthculd  be  refused.     Llbby>  Aci^eill   ^  Liteby  v.   Ue0|>^,   22a  111,    20«; 
Eraser  v.   apwe.      106  lU,    563;   L,    a.   &  k.    &,   rty.    Co.    v.   iiidiards. 
192  111.    73;   i»alloy   v.    Chicako  naolr'i   transit   j^o,.    336   111.    165; 
lilies  V.  Lon/^.    342  111,    909;    ^'igrsol   v.  jiSagaacjciuefftts  i>ife  Ins.    Co.. 
86u  111,   App.    586;    Prpv<^ngano   v.    llllnoiB  wontJi^al  H.  H.    Co..   363 
111.   App,    530,   are  only  a  few  of   the  sany  eases  ^icli  might  be 
cited   to   this  point. 

!•  support   the  alXecatien  of  the  declaration  plaintiff  called 
as  his  own  witness  Austin  J,   Lindstroai,   one  of  the  judges,   who  in 
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r«ply  to   '4U«stlon«  vita  r«f«r«Qa<   to   ta*  Mtmn«r  in  wMah  th«  eottt»«  t 
vas  Jttd@;«4  1»y  hlat,   st«i«d   tiiAt   th«  Hats  «er«  all  subiEiitt*!)^  t«  Fref. 
Htldbrlnk*   one  of   the  Judges ,«ho   prtpaffttft   th«  Kastcr  list  adnA  oh«ali«l 
all   tb«  lli«ta  A4;nin«t  it;    thtkX  ut   Ui«  eouttluiiotii  oi'   thAt  vork   tte* 
jutfg«B  w«r«^  all   eallod  in   ejid  th«  result    of    the  work  w&a  ,.  cny  ov»r 
▼ary  oartfully  taiA  a  dOAiRioii  urrivoid  a>t.      Xh^  »itnfit»«   statttd   that 
ha  Aid  QOt  knew  wh«tU«r   tha  laeig  list*  i»9T9  e»^fci  lne<l  against   th.a 
nantar  llet  or  irh^tli^r  h«   examined  any  or  tha  vorda  oi'  thooa  liata; 
that  h«  rnst  In   eonaultation  with  ^he  otiiar  Ju4i;«a  about   tha  lists 
only  onoa  «mel   tlld   «o  at  th*  aoneluaioEi  9I'  tha  C(»nt«at  after   tha 
lists  had  ba«n  ftarj(«d  or   examiciei  by  l^el\   naldbrlnk;    that  ha  waa 
anployed  as  judga  by  tha  dal'^jr^dacit  eoipatiy  at   the  request  of  kr« 
Beynolds^    its  TXca-i»residarit.     On  oro as- «jKitKi< ligation   tha  wltneaa 
stated  tu«t  ha  did  not  knov  how  f^iany  ll»ts  war*   «^«t«rad  in   tha 
eonteat,   vas  not  a  collaga  profaasor  or  a  acliool   taaeiinr  ooid  h^d 
no   ap^eial   trainisei  in   ihi?  work  or  in   tha  uaa  01'   lliti  dictionary, 
but   that  onn   lay  h«  m«t%  with  Mr.  West  ji^nd  l^rol'essor  uoldbrln^  to 
ehaak  over  tho  work  and  atat  l^rofesaor  Maidbrin||  that  day  for  tha 
first   %i&tti    that  hot  knaw  hl».   to  h&  a  jiroi'aaaor  ol'  Kngiish  at  itorth* 
waatarn  'Jnivoralty  and  oonaafit«d  that   the  teeluiieal  work  or  ohooking 
tha  li«ts  ba  «ntru«t#d  to  hi^;    that  h»>  nairar  ititanded   to  eheok  c^er 
•avaral   thoi^aimd  liata  of  wcrda.     Ha  said  that  ha,   together  with  Mr, 
V98t  and  Prof.  Heldbrink,    signed  tha  do6aifoeii.t8  known  m,B  tha  awards 
in  tha  «}nt<ret;    that   they  all    si^^ned  together  iu   <»ach   other's  ^res* 
anea,  wt^nt  orer  the  lists,   catiafied   thasiaalvaa  that   the  awiards  were 
rit^t  and  aade   the  deoision.   an  A  that  tUay  awarded  the   lirst  |»rita 

to  leoia  L,  Jti.arkus  of  Virginia,  Jkim.escta,    and  tha  Sdth  prise  to 

Charles  'd,    iSealg,      ii*  teetin«4   tiiat  up  know  that  I'rofeaaor  iieid- 
brink  had   subiaitted   sone  problei?<s  ia   the  contest  to  H.    S,    Crane, 

profeeaor  of  i^gliah,   Uniir«raUy  ©r  Chiea^co,    ^d    to  leather  iernln 

Of  Loyola  Uniw«raity,    de?»«rt&er,t  of  SBgllsh,    and   that  haTin*^  had 
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the  1»4m9flt  of  their  a4Yle«  tta«  Svtitlfm  m»A»  thmir  ovn  disci aion.     H« 
it«t«d   ihftt  h«  »ad«  no  ln4iTida«i  •aMurAla^tlea  ol*  th«  ik»xku»  list 
aMi4  that  it  vas  «  phyoienl   lKpo»elblli%y  i'or  txU.  to  hav«  «x«^iin«A 
all    th«  list*  At   t,h«  ti«&«     h«  akm%  with  Amfmdmit, 

Iran  G,  w««t«   al»d  oallnai  a«  a  vi&pitsa  for  pltt.tjatiff ,   t«»tl* 
fled  that  ha  and  two  othar  pnrmon*  aatft4  aa  th«  J|ui%««;    t:.«t  thay 
lookftd  ovar  tl)«  kiata  imd   tli«  nystaa  ttt  arfivlti^i  at  tlia  wtimara  af 
th*  a«at0at;    that  thos«  ware  all  tha  dulien   they  p<^rron&e4:    that,  he 
Jeb«w  that  thar«  wa«  a  »a«t«r  Hit  tut  did  fiat  help  ^r«p^T9  It;    that 
Ha  laoked  &yf9r  th«  wlan^r^a  Hat  aad   »<»&«  oi    tha  high  ntQ[ii<ila|{  anaa 
but  did  aat  look  avar  all  of  tha  aeall«r  lli3t«;    that  h«  oauld  nat 
atata  that  ha  axarnljiad  ftll   th«  words  in  rfer,y  ana  ar  tha  thxaa  li«ta 
•ubniti«d  t»y  i^lainti  ff;    thai  ha  41>l  mot  ee!%¥»ar«i   tha  wordf  is  %»1«1»- 
tiff's  listtE  with  tha  diatlon^jixy,  oor  diA  ha  knov  whothar  his  aollaa«- 
iiaa  axaiK-iiiad  th«  wor^s  Ija  tha  JSaalg  lists  v%.Ui  ths?  d.lwtionary;    that 
tha  Jttdgaa  vera  not  In  Asssioe  In  th«ir  fitial   e3M.«^inatloii  m'&r^i  thim 
thr«a  ar  four  hours,   >:!urini;  whi«^  ti»e  It  was  phyeicaO-ly  inpo^fiihla 
far  th«ai  ta  axaiRiaa  all  tha  Hats  »\>ih  ittad.      ilie  ero@@«>«x«»lo»tlaa 
dlooioeod  that  he  was  tha  pr^»i>i<i.nt  oi  ih«  i>lb<»rty  ;;i«euritlas  Co* 
•r  <;;hic.ag:o;    that  h«  had  no  i^articular  traiiiiag  is   tha  usa  of  tha 
dletto&Hry  or  ol    tha     nglish  laisgaaga;    itmi  h«  w«ruld  sot  hawa  undar- 
takao  to  amai>.lfia  fiva  thousand  list*  ot   words  lor  smy  consi'laratien 
and  would  not  hair«  uadartak^n   to  do   a  thorough  an^j  worismanlika  job 
if  ha  had;    that  ha  aot  i>rofoeator  Hftidbrink   for  th«   first  tisa  on   tha 
fiaal  day;    that  h*  kaaw  him  as  on#  of  tha  Jul^os  but   4fi-xi}«et<%d  him 
to  da  tha  work  of  tha  ^aatual  Ingli^  of  tha  ai  (.uation; "  that  h<H, 
tho  witness,   oon«9C2t#»ii  to  aot  as  a  j^dga  in  9rd»r  ta  l^id  hia  ns&tt^ 
prastlga  and  sarvleas  aoil   to   eae  that  an  honost  diei;.<^x%.in%tion  was 
Skada  anl   the  ruins  followad.     H«  stEt»d,    *l   signed    tha  award  along 

with  th«  oifasr  two   Judgss  on   tha  day  wa  saat   »nfj    lifter  we  had  con* 
sidarad   tha  varioua  lists  suhsalttad  snd  tha  sathod  of  auk&ing  the 
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•vard.**     Hr  corroborated   i.h«  t«<»tiaiotiy  of  Mr,  LJintfeirott  miih  r«f«r- 
«i«tt  til  Prot>it»or  Cr«n«  oi    t>Ji«  UnlYoraity  oi   Chien^o  and  to  frnthmr 
Pornin  of  JUoyela.  UniToroity  »nd   OfUid   ta«!>ir  advlco  hmA  been   «ul>a;lit«A 
to  th«  judgco  (Mid  Hdopt«d  by   th«  ju4g««.      ti«   »aid  h«  did  net  go 
through  tho  lumual  Isj^bor  of  on«e«^ln(£  Ilets  vord  for  word  against   tfoo 
s^ftBtor  list,   t:«caaB(t   t'tity  hnA  iU.r@»d/  boen  douibiy  oh«cic«d  by 
st«nogr&«)hfrft  Iri   ti^«t  effle«(  of  d«f<?n(iant.     ii«  t«iitlfl^   that  ho  «m« 
vllling  to   mpear  to   th«  publie  ao  »  Ju4&«  in   ih«  c;onte»t:    that  tii« 
•yotmc  of  ju^iglng  utiod  «ra«   t;liat  of  finding   th«  ]p«ro«ntag«  of  os&* 
pij^ffttooaa  "by  -ilTiillng  th«  nmsfe«r  of  eorroot  words  fey  this  nueib«r  of 
words  in    the  msft^tisr  liet   mi4   tU«  |>«reorita,t:«  of  i^ajLCSSMjIlS.  t'y 
dlTiding  ths  n«i8ib»r  of  eorr«ot  words  by  th«  nuKber  of  words  In  tho 
list,    th«i5  addlne  ths  two   totals   mni  dividing  by  two,  whieh  would 
glws  th«  st«n4ln^  or  tho  lists;    tri^t  the.  mi^i^r  list  was  the  ons  by 
whieh  th«  other  lists  wert  Jfud^ied. 

fhis  mastsr  list  a?>p«mrs   in  the  ewld^wioe  as  pl^a^intiff 's 
sjEhlblt  "M*.     Mr.  «est  was  shown  this  ilet  «nd  asiced  why  the  words 
"Into"  and  "XOII*  were  allowed.     He  repll4»d,   "1  aoc«i>t«»d  this  list 
as  the  master  list  without  questioning  the  words.     As  a  mutter  of 
fast  I  did  not  oesepare  either  words  with  the  dlotionary. "     He  fur- 
ther  t«stifled  that  en  the  eo(f>ialttee  of  ju«?g#s  there  w&s  a  professsr 
of  ICsgllsh  who  had  the  advi£:«  of  other  pT9i'9s;«9Tti  of  %i}glisli,  aiun4 
that  they  broUi.:^t  this  list  and  said,   "This  is  the  stfiister  list   that 
we  think  is  right,"   »md  he  took   their  4udlg^«ait. 

Plaintiff  was  sworn  as  a  witness  ^n4   stated   thai  he  had  en- 
tered over  S!5  ecntests  in  additic>n  to  this  cme  and  wen  two  first 
prises  *  one  in  the  mother's  Hen«  Life  vord- bull ding  contest  •  a 
seeond  prise  and  several  Miner  prises;   that  in  all   these  oentests 
he  had   to  consult   the  iiew  Xnternatlorial  l>ietion««ry. 

iir,  Reynolds  testifying  for  plaintiff  tiaid  that  m>»t  of 
the  eheeking  of  the  li&ts  agskinst  the  siaeter  list  was  dene  by  a 
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Mr.  ttatMn  and  hit  Mi«i»t«tnis,    tli«  clmrtm  in   tht  oiric*;   that  Prof- 
tm»*9T  H«idbrink  eUoekod  th«  larger  an«s;    trj&i  th«i  ia.A»t%x  list  «a« 
pr«par«4  by  Frof^iMor  iUidbrlnk  Mtit   the  oUier  tvo  Jud«ea  had  nothing 
to  do  with  tix*  pr«pari*lleB  of  that  ^Hster  list  and   tli«  work  oc  It; 
that  tho  figurta  «ho«ini!;  th«  results  att-iOtiA^  to  oth«r  oxhiblta 
wara  put  oo  Uio  iinta  by  ^t,   Stataas  aft«r  tha  chaokln^  of  Vhnii 
had  baen  dona  in  the  ori'ioa. 

This  aaei&a  to  ba  th«  aub«it«we«  oi'  the  «iri<tc»iiC«  offered  la 
plaintiff**  be  alf. 

Tha  rulea  of  law  a;7pXic&ble  to  auita  of  ooatrcterey  of  tiiie 
ehi!ur%eter  are  net  4iff«raiit  fror  those  whiert  ordlr.arlXy  obtain  where 
the  court •  ^re  called  upon   to   deeide  -yaeatlGae   s^rising  out  of  al- 
iased violations  of  prwsises  contained   in  other  oontraots.     It  seeots 
to  be  ecneeded  by  the  parti «8  that,  it   i«   the  X»m  that  a  person  'K'ho 
offers  a  priee  or  reward  taay  offer   it  upon  sue^i  eonditions  as  he 
sees  fit  to   impose,     ho  one  is  under   ^ly  oblii^atior.   to  accept  the 
offer  as  s>a4e.      Anyone  to  ehora  it  i«  offered  i&ay  acoept  it.      ^oayone 
may  reject  it   for  any  reason^     '"SUmi,  however «   a  contesteiit  has  ae* 
aspted  mn  off  or  as  atade  atnd  unJertaji«^^8   to   c&uply  therewith,   the 
ainds  of  the  parties  havln«;  met  said  Va9  offer  of  the  one  being   the 
soneidsratioB  for  the  aoeeptano^  of  %,hif  other,   a  valid   coctraet 
eenes  into   exiateaoa  end  iho  parties  beeoata  T^rsted  with  legal   ri«,Jats 
unier  the  aontraet.     Any  failure  by  one  oi    the  parties  to  perfona 
his  oblirations  under  the  contraot  Rtakas  the  defaulting  party  li^ible 
in   MB  aetion  for  daeiacas.      These  ar«  generfcl   rales  about  whic^i   there 
is  no  eontroYersy,    ^^nd   the  aut^iorities   so  hold.      54  C.    J.    774;    213 
R.   C,  1,   1115,     Plaintiff  entered    taie  contest,  irhioh  was  carried  on 
aocordin(i£  to  oleren  written  rulea,   and  unlertosk  to  ooetpete  with 
ethers  for   the  award  or  prise  whioii  was   tu  be  giYiitn,  under    ihese  rules, 
to  that  person  wtui  would  eubudt   "the  largest  and  aaost  nearly  correet 
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11  at  of  'tord*  ««4«  ftctk  any  of  th«  l»tt«rt  In   th«t«  wordl»  -   *win  » 
Fortune,"      *h»  rul«B  provld«4  anong  othftr   i  Ingt  that  the  eoottetsdst 
sight  u^t  »••  9)>»el«t«,   dl&l«etiO(    co»|»oun'1!,  hyi>h«n»t«4  or  i'ort»ipi 
werdt.   AlBbraTAttiiiBB,   contraction*,   rftforr.eil  spcllingt,  ^r«flx«s, 
«uffix«t,   prop«r  nouns  or  proper  »dj<?otiv«t;    iMat  words  of  th« 
Bans  nsstnlag  1>ttt  sp«lX«d  dlfl'«r«ntly  wquI  f.  b«  ooont^d   as   ««9ar%t« 
words;    that  words  of  ths  sams   spslllng  but  of  <$lff«r«nt  easriing 
would  b«  oQuntsd  as  one  word;    that  Vsbstsr**  19S4  il'««w  Internationa]. 
£>ietioni»^y  would  t*  ussd  by  th*  judges  as  flota  fiutnorlty.     Buls  d 
provided: 

*Xbss«  wsll'known  Chicago   t>ustn«s»  san  hav(»    igre^d  to  aot  as 

Jtt<3g««  ajD-l  thoir  <!«el9loR  win  i>#>  acoepti^-d  a«  iliiul  --  Ivan  C,  Vest, 
oapitalist,  Austin  <!•  Lindotrom,  oasM«r,  rjt%t«  Bimk  of  Cuioago«  @jnd 
r,  w,   ii(?!idl>rl«)t,  Profooecr  of  SaQgiiah. " 

fh«  rulas  i>rovid«d  that  a  o«nt#staK!t  wins  dsslrsd  sdgiDt  sa1»« 
Kit  more  than  on«  11  «t  of  words  w^i&h  ^«ul<i  bo  ^^('•K^^t}  ssparately 
froKi  or   lnd»p«ndOBtly  of  any  otlier   Itat;    tJaat   tho  llst^  of  words 
^ould  bs  rattled  on  or  before  nost  offios  aloslng  tijae,  April   StA, 
1926.     Rule  11  sxprffssly  otated,    *fh«  eofldltious  as   ««t   forth  abows 
ars  agreed  t©  and  aocept^d  y>y  all  partieipjAfita, " 

the  uudlsputftd   evi^^ewoft   i;n©'rs   that  the  judtg^a  mot;    that   thoy 
g«w«  conal'^.erAtlor    to    ;.ht»ir    ^utiee,    ar^d   Uiat   they  rendered  dooloions 
and  aade  awards.     Tlae  HQTtmifstiat  of  th«  i^arties  was  that  the  .judges' 
deel«lon  would  be  aoeopti^d   as  final.      Suoh  a^re«^;siit  is  not  unusual, 
is  net  iaemeral,    '^d  is  net,   so  far  as  «s  axe  aw;ire,   contrary  to 
liublio  pel  ley.     Qn  the  oontrary,   tame  auoh  agr«s»eht  would   eo^aa   to 
b«»  reasonaMe  sax<i  necessary  in  coji teats  of  Uxis  kiuA,      ilia  prise 
for  the  best  horse,   the  b*>et  cow,   the  best  buaual  of  apples,   ths 
best  doeen  »ar»  of  com,   or  for   the  happiest  Itaby,    all  raquirs,    in 
the  wery  nature  of  things,    the  ju^geaefet  of  i^«r*oa»  wh«  «jp«  fallible 
and  with  whose  judgKent  »any  wouli  not  a^e«,    but  «(h^rn,   as  huTH, 
the  parties  «nter  Into  the  contest  knowing  who  ttie  ja1g*s  are  to 
bs  sod  haw*  exnressly  agrasd  that  ths  judgaent   shall   be  final,    the 


-  aibvcrw  m»itAS  at  ^i^ii^^t  mat   Ia  xm  *s<itt  •htm  •ft'SMr  1o  #«IX 

,9A^i^«iiil  «fiiiaLllX«'?«   &«««i<tf»l«t   ^9a<ti i9M%9a9^   ,aai»2^£iviki;4rtf«  ,Oitv 

t)ij^  <:!i  mm  '.  ■■  <9iSi»9t.^  a«ea3i«lX»ir  »««ii£C* 

1j:Jt*4f<rtj»si5.»»   ftt»ii::;;.t    s*^    vi*>ia«*  Jfiaiirr    sjt"t.-^--'    s-O    J-fciJi  ^ne    .u  .  /i-'B 

•rmtm  MnfM   ivi<»  ««  9aait Xi^^sxo*:  <.jX»s«»t^x»  XX  •loll     ••fitfX 

■' . '.  #'<«Bffi.»i  ^  IR ;;   J.  i.i  t^   £^#cf»»»«  few*   ^«i    ^"r»1S•  •«» 
-^•tir   /*iU    :#9-.5»  s«-,4n*;c   ''■Jf**   **«t''   «"'«-t,-  -eft.ci^feivai  hi^4mimHmk  ai^T 

,X«;j«Ui»f    ton    si    J[A«a«^a^    ir  ^  t^#(»ft«  O^   IbitfOW   a»J[iiX»«k 

Qi  Xtjniaott  ,*^  ,jswi  aX  i^oif/    «  xai^uiwX  #1410 1 

•ain^  <«i<«      »hmlJL  dlJj   \^  a^wie^iao^  nX  %nMnw9*a  it^u  •X4bMie««««  •¥ 

«(«^   «»«X«r^  to  X«Uci^  4««ef  «iiM    ,wta»  if*^  ^ri*   ^^M^UMf  #««¥  pAi  n«l 

.•nXii^V  ii4)   ,ie4jitf  $mtiiq<^»A  tnU  ^m%  Yd   ««t39  In  »tji*  f|ttcoi>  ^Mtf 


t»«M  8«B«raIly  nel4   tDat  tn  %h9  ftb««i)««  ot*  fr«ud  or  ItB  •^iT&l4»nt 

tli«  awara   »•  !3*<l«  1»   iiri?iu    ^ad  in oont •••twill e.        in  DiyvlQaciH  v^ 

lia^lL^LifiJUaiLJfift. .   «^*  *a«h.    3»7,   litt  ?*«.    la,    34  J-.«.A.    Ilti4.    th« 

Murt  h«Xd   that   ih«»  party  oll>riog  Uia  award  oould,    Xt  i»i»  saw  lit, 

aaka  hl^aalf  the  jud^*  of  who  wac  vatitlad  to  roe«ive  It.      In 

W»lilngt{^a  ▼.   ^oprpff,  TrQttj.,Rj,  ^'arx  wp..  9i)  ii«.   4«8,    tho  ^Frano 

eourt  of  that   atoito  tiald   that  iv  tho  Ju(lg«  ol'  a  horao  raeo  aot«d 

without  fraud  or  ni«t»k«  hi*  d«<»l»ioB  was   flAal  and  not  to  be  ro« 

iri«v«d  by  tJi#  e.urt;    and  In  ifealt^i  ▼.  A»grican  AMto  obiJio  Aanpf..  d9 

Mlaa.    (i»«T,)   60,   ISS  ^.   Y,    iJap*    d04«   It  »ao  H«ld   th«  motor  oo  v^anias 

ooflrpotlnft   for  what  iraa  kno^rn  %8   tht  &llidaxt  trophy  oould  not  ro» 

^uire  tno  QUffatlen  of  i»fao  waa  tht  winner  to  be  «u1s4eet«d  to  iu.^iolaX 

r«Ti«w  tn  tho  abeoeoe  of  fraud,   unleoa  tho  doolalon  ao  Made  wao  so 

bare  of  orideneo  to   sustain  it   tlwt  ae  honost  jaiKid  eouXd  roairil&   suA 

a  roeult. 

Plaintiff  horo  oltoo  Soott  v.   Pg?j?lo.»f  jiontiil.v  wq«.   20«   la. 

S03,   vhoro  irt   a  ooMOWhat   oissilar  cm. toot   iao   trial   court  fouad   that 

tho   throe  Jjudgoo  whoat   declalon  wa»  to  ho  aoooptod   ««s  final   did  not 

la  faot  porforas  tho  duty  *hlciji  d^vol-vod  u^an   th«B  as  judges,   but 

that  thoy  isrsproporly  del^gatod   that   4.;<ty  to   na   05iploy«o  or  mt» 

ployooo  of  tho  dofoMant  and  sortly  mpprovod   tho  judi^'^nt   of  theoo 

Offiployooo,    nnd    that  und«r    oueii  clre^met^eoo  tho   »o*ealle^  decision 

of  tho  ju-J^fts  ^as  not  final,     Tho   tri*!   court  also   found   that   tho 

plaintiff  did  not  oea^ly  with  tho  tor^rs   mi4   conditions  of  tho  offor 

ma  mmA*  and   that  thorir  was  no  oubetsjitial  p?rfor>»s»neo  by  her,   axu^ 

that  for   that  roason   oho  wao  not   tntitlod  to  rocoTor.     tho  ^proso 

OOart  affirsod   tho  Judfftsnt  of  th«   trinl  aourt   finding     or  dof^ndant 

tt^or.  tho  last  ground,   and  it  wao   thorofoto  unnooosoabry  for  it  to 
paoo  upen  tho  othor  quootlon,   and  «hat  was   said  en   that  pnaoo  of 

tho  oaoo  was  aoroly  obltoy  dlctua. 

Holt  ▼.   Hural  ypokly  .,0. .  173  kiiia.   337,   i»  also  cited  by 


-.-'i   &»U4«»1   #vmM»   Ici'tt   wis:^    ter  r.£hc*ao»  «  ni  ft^iiv  ,llOi 


•AM     19    T^YO^^T*^     *S     «^     t'?  ■ 

?4ri'  -,ml   frttjr   .f^«r 


IffiffBil   ^^-t^t*   Vi^Vt*'!   AAV  4«>Hi    tJK* 


ylaintlff.      In    tttnt   eft»«  »  n<*WBpap«r  •ffttr*4   «  prist  ol*  41*000   t« 
*^«  award ttd  bjr  th«  judf(«»  ol*  th«  pussl**  to   th«  p«r«on  who  woul«l 
9«34  In  th«  iMre^iit  <iorr««t  lint   oi   words  »%d«  up   i'rtm  the  letters 
la  th«  namti  of  "Mary  Plekford.*     I^ls  wna   th*  only  r«r«r«ne«  t« 
jaigva  in  the  rulet.      The  Aef^ndMit  mppointwi  Judges  but  hitd  ite 
ewn  e?nt>~!oyee«  eHeek  ever   the  lists,  uArk  the  ineorreet  words  uctf 
eosifute   the  nvrabwr  «f  eerreet  v'ords.     The  Judges  were  then  eelXed, 
mai   they  took   the  results  »s   stated  by  defendant 's   "employees  MJid 
tlcmed  the  eerilfie»te  aw»r  llo^  the  ^rise  without  mtjOcing  any  ex- 
asii&atioa   thesbselvee   to  4eter^ine  the  eorreotneen  m'  the  results. 
▲  supplestsntal  list  whleh  had  been   seru   in   hy   the  plaintiff  wee 
rej(<>eted  beo^kuee  he  left   It   lor   the  Jue^^ee   to  detexic&lae  whether 
the  vords  of  tho«e  clnsaes  were  to  be  included,   and  the  words  eere 
rejected   althou^  slnilmr  words   subnltted  by  ethers  were  allowed 
beeause  it  was  (Slaleied   Ui%i   the  plaintiff  slMiuld  h&ve  determined 
that  qaestlen  for  hiftself  and  plueed  %he  words  in  his  main  list, 
tbere  was  no  su(^  requiresiect  in  the  eonlitlons  Gtubsiitted  by  the 
def «Ci'1ar,t,    ^nd   the  court  held  that  it  ^vaa  wrong  te  exelude  these 
lists;    that  it  was  obviously  unfair  and  unjust  to  eount  words  of 
•  eertain  kind   in  f^^or  of  one  of  the  ooot^etants  and  to   exolu^le 
the  sase  words  when  subisitted  by  the  ol^er  oontestMntn.      Ln   that 
ease,  unlilce  tnis,    the  rules  did  net   either  nm&e  the  Judges  who 
were  to  deoide  gr  provide  that  their  deolelon   she  ad  be  final. 
Die  dleerininatlon  there  was  e(|uiv&i<^t   io   fraud. 

Plaintiff  eites  j*<^HE  Tt,  ^^pn^ole  Ptt»,   c^f^,   69  Cal.   App. 
171,   aati  Fae.    873,    and   urges    mat    the  court   th<»re   stated   the  lav 
which  should  be  applied   to  eastre  of   this  cnaraoter.      In   that  oase 
the  defendant  newspaper  ef <ered  as  a  seeond  prise  in  a  subeoriptiea 
contest  an  auto^^tile  alleged   ie  be  of   the  value  of  §1,995.     The 
rales  of  the  oentest  prowiled,   amo&iif^  other   tnin^s,    that  each  «ust 
•eeospany  the  orders;    that   the  cent«st  woul«1  be  under   the  personal 


»l  toa«-X9t<>t  >cillo  •!<:?  •<»«  «£|ff  *.ftYeti(«|^  vUtil*  !•  liMlll  •lit  111 
»#t  Mrf  $»tf  ■•Hlbst  fe*^A«t«^  iftnthml^t^  •AX  •••'fwY  «(!»  tfl  tm^tkBJ 
hmui  •tr'TdW^  #»»ir'yi}9ffi  •its   a-um  »«jraiX  l^t  t»w  at»*<fe>  •9»^«i<nw  n«* 

bmf  w^x^iv^tnf  •*i4mihst»liif%  t*'  ^ft'^^^  ««  «I'Xmm»%  miii  M9i  'fiiff  Jtat 
•«•  fflM  }tiili&«ai  $mt9Uli^  wnl^  «<f^  ^itl^«i»  9$m9l1I^iim9  9tU  ft*«il« 

«j«  lllftiMf*  9^   %fS  aX  tiuMt   a««<r  !>»«(  Mtldn  #tiX  X«Xt«»«*X««n  A 
««ji##ji«  »)(a^«S9^«ft   ^   «^Jl^i(|  A*^   ^^^   $£    't*l   «|C  ••xa«o«tf  ft»X«»t*t 

t^etmli*   9x*^  ttiWiiile  "Ctf  k9itimiU9  9h%&w  i»il«X«  4ftJf^^J^  <^^(»»l*l 

ft««tlat««aii  *ratl  blu9Sb$  'ttliaUlti  ifsii  iti^sU   tuosU^ls  m>«  il  99mm994 

}:if   ^  h9i$l3!kfue   tttifiUxPtieis   •tii    til   trntm^ttltp^H  flteu*   •«  99^  9*t9iS 
9hvl9x  'Vir  tMip»  ii  .^«ii^  I'X^rl  tf»fr«  4iU  bAf    ,txmhm^^k 

•lk»x»jr«  •'  7tt«e#»»fAoo  «Mff   t?  •oo  to  t9w»t  mi  t^kiti  ml*it99  m 

•It*  to^Fiij-    •fi.t  in  t^ih  99l»%  AJd   ,sini   »;  :*««• 

,*^"xn  nff  hXi  Off*  JM*ii»»!j  li^ifU   i«s^s    •l»jbro^i(  tx  ♦fel9•^  •!  9%99 

.«<t^  ,x*,-)  e.  .     .a^^  »»ix»  iti#ia*iH 

•«••    tjUiJ  SOtXJMta    9isiff    to    »99t.9    1^3    hf'i  /    btuoti9   ti»lAw 

aelicrltoatfm  a  ai  tftl^i?  ^«a•»  rvii^'tt*  «i(M>^T*«9B  ta«b*At»i»  ttjll 

«^T     .4t9,X$  1»  »i/X«v  til?    T«  «d  9i   Ms*'  ^««*  M  i0fttft*9 

$9im  0999  i9Hi   ,t»xUii*  *»Jtr«  s  f»»»ftc  »»X«rt 


«u|»«rTl*lon  of  tvo  or  nuara  $\x6^9m  *fra»  ilia  mAyinkry  ^»rd*  aai 
that  th*  rlHAt   to  aaMiH  th*  rul««  was  r««ftrY«d   is  a«fiia»<1«nt;    that 
thoal4  any   laaction  with  raferiua*  t9   tha  contest  arlta  th«  dasia- 
ion  af  tha  aaiiaff«iiant  would  ba  ali«olttt«   and  final,    «uid  that  «aah 
of  tha  ecnt«9ttwt«  «fir«»#4  to   stbitla  by  ail   th«»«d  oonditiona.   I'ha 
rul*  whioh  roquiT^d  thai  arxah  lAiould  aooo.  pony  tha  ordoro  traa 
vaiTOd  by  th«  4af<»n<1ant  until  th«  Xaot  vaak  of  the  euuieat,   it 
haTing  yxp  to   ibnt    tl»a  aco«pt»4  i»ero0ual   eh^eko  In  lio«  of  eaah* 
Th9  eo»t<»»t  l<%Rt«4  about  aight  ve?ko,   «n4  at  about  the  btgl/isiing 
of   th«  l%«t  ««ok  th<»  4«f«nditint  i^ubliah«dl   a  netioa  iu   ita  n«««- 
saoor  to  tha  affoet   tuat   all   aubsotiptioisa  el<n9»«itad  auot  bo 
eoYora«  by  oaoh  or  aartiri<»<i   ehaoka;    that  p«ra<Mial  ahoeka  up  to 
>;10  w«ro  aca^ptablo,  provido4  no  two  ohooka  w«r«  aiipiad  by  tha  tiuBa 
party,      Tha  iJlaiotiff  duriRjg  t)*«   Pvejileg  oJ"  the  laat  day  of  tha 
eoeteot  d»poaitfd  «ith  tha  daf^ndant  two  wmoartlfiad   ch«ojco,  on* 
for  lac  «Sil  th#  oth^r  for  ;Jlg»   ic  aovar  aart.%iD  ottbacrintlona 
obtali^Ad.     tha  ch<?ck»  vojro  e&iih«4  «Rd   th«»  HLon«y  rao«»iv<»d  by  tha 
a«f«ii1ant.     Whffii  tha  Judg«a  ef  the  €DBteat  wado  »»  aooountlng   for 
th«   eeTaral    ceat^etanto,   it  wao  f©«a(l   that  by  Kiviag  tha  olalntiff 
oraiit   for  tae  subaorir^tieno  ot<vi»red  by  t&a  tao  tic.aortifiad  ch««ka 
^o  would  b«   ofititled   te   tho   acoend  priaaj    that  otharwiao  eh<?  would 
bff  Mttitlad   te   th«»  third  erixe,  whieh  w»a  of  ih«  villa's  of  $&00;    nnd 
tho  Jttdgaa  of  tha  eont«at   r.il#d   that   tha  i>lalntiff  ««a  iMstitlad  only 
to   th«  third  y»rixa.     Sho  brcu^ht   Kuit  «n>i   tha  «aaa  aaa  triad  bafora 
th#»  court  with  a  Jury,  -which  fnittreA  a  Tordiet  lis  har  fnror.     Am 
ai£an«S««i  oonplalJBt,    to  whieh  tho  def ot^da^t  damtirri^d*   w%a  filf^d. 
tha  lomurror  was  ovarrulod,    and  a  notion  for  Judgmftnt  on  th<»  rl^ad- 
iega  wa»  daciod.     It  wao  urgad  upoa  »pp»al    t^iat   tho  oourt  ^rrad 
ifi   thcao  ruliaisa*  Xha  oaurt     aaid  in     aubatai.oa  that  tha  alt* 

lagatl&aa  of  tha  awofidad  aeaplaint  showad  th«it  tho  duty  of  eount- 
i»g  tho  no too  aorraetly  waa  aaauaad  by  tha  Judges  of  the  oontaat; 


u 


Di-JiSri.   Jt^^i' 


< «  iii9^     » 


9  »ill   iblui   live   |Ji4i/«'U(  «iU«^      .^^iia 


Mt 


'4S 


■  .it 
••.)|aii.arX  ••ylU    9X 


'iT9  «m«  -sc 


11 

that  It  wa0  alleff«d  that,  hri«i  the  juclgat  pTo'pttTXy  ,  Xymn  the  plain* 
tiff  ertdit   ah*  would  bat*  raevlvad  a  ealf iol^rtt  nu£$li«r  of  votaa 
to  «»titla  h«r  io   th«  s#eoni  prisa;   that  th<'  anr^ar  to  tha  anantlad 
eoBiilaiat  eontain«d  mi  affir«Lati'va  defsnaa  haaed  upon   tha  natie* 
print«d  in  tha  1af«n4ai'it  *8  n*»wao$if)4rt   togathar  vitii  th«  aXlaged 
finality  at*  tha  <laal«ion  \)f  tha  jutdigaii  ei    tho  eor<t«8t  •  !«1X  of 
vhloh  heltig  daasad  daaiad  hy  tha  pl^ntiff ,    ra^lsad  iseuaa  thar<^oa 
Toquirlnt.  th«   Intrortuetioo  of  •'vl.lftiiaa   1h   »utePtiWiti«tlon  thareof, 
an4  that  un^ar   sueh  cireun^»tari<faa  no   arrar  waa  ooKaiitt^d  by  tha 
trial  ooort  in  danyini;  the  dafan4ant*s  laation  fet  jud^ant  an  tha 
pl«a'llnga«     Tha  opinion  of  tne  court   furthar   states   that  while  no 
quftstion  waa  &pp%r«iatljr  rt^isad  ragHrdln«j;  tha  powar  of  tlia  judgaa  of 
tho   Qontt^et,   aa  di*tiiifeuiah<i%d   from  i,htt  *Tmm:k^mR<mt,^   to  au|i«x*Tiaa 
tha  contaot  and  ta  dateri&ine   to  ^'hoi^   th«»  sovoral  priieao  !»heuXd  ha 
awarded,  n«"?erth«l»aa  tha  autnority  of  the  ^anij^^i^sse-te-nt"  or  of  tha 
JU(S£;«t  of  tha  eontant  oouXd  not  hm  uead   &o   au   lo  daprive  th«  plain- 
tiff of  h«r  lagail   ri^ta,    and   tiiat  aasumlnt:,   thmt   tho  judg^a  of  tha 
ocnteet   acted  in  tha  hii^noat  good,  f&ith  »-it,h  referenoa  to   their  <aa» 
tarsxination  of  the  f^ioto  rel&tivt  to  j>latKtirf»8  right*  in  tha 
pr<<'&iaee,    "thay  pesaaaisad  ko   >4ut;..oril>-    to   48ar«e   tu»t  plaintiff 
•hattld  »«t  have  that  to  waieiri  aha  vas  IsigiiXXy  ^ntitlod*** 

Hit  aiiinton  holdo  in  aul?stai^nae,  ■»«  think«  aa  aare  than   that 
«h«r«  tha  juSgaa  %ct  undor  a  Kistaka  of  f^^ot  ov  trm^xAtil^ntly  thoir 
daeioion  la  not   final,   ani   ^hi&t  rwila  !•  not   oontrtury   to   tha  nila 
announcad  in  othar  oaaoa.      tha  «Tid(»ioa  in  tha  inotant   oaaa  shows 
that  whila  aitcpleyaaa  m^y  hai-v^  parforaad  tha  trntrm  aanuol  worlc  of 
cheoklniv  uy   tha  lint?  of  »ords,   it  waa   cm«tok«d  sa^ain  <-t  a  Kiastar 
list  prapsrad  \}y  Qn«  of   tho  ju4{;as  who  'ffoa  a  prof^iaaor  of  Kn^lieh 
la  a  uniTaroity.      of  tha  thraa  judgea  he  was  )3«at   fitted  to  p<^rr» 
form   tti'\t  oarTlc®,    an?    the  rooerd  Indicataa  that  oueh  a  siaoter  liot 
vaa  r«quirad  hy  tha  lOvt  effiea  d«part£>i«Bt  aa  a  aondltian  praeodant 
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It 

%9  »ll««ia£;   «njr  mtah  ttont»»t   to   b«  unxrimA  »o»      It   !•  Irtav  tl^«i 

tk*  lists  of  plaintiff  contained  a  largor  nu»b«r  of  ttorr<»et.  word* 

than   414   tho  llitta  »2'  the  person   to  whoa  the  llret   prise  «*• 

Avmriod  by  the  Ju>!ge»,    lut  every  o»e  of  the  throe  lists  whleh  he 

submitted   ooBtalned  a  nueh  l;4rg*r  auteaber  of  ijtiesrreet  words  than 

the  list  of  the  eon  test  est   to  ^fhti--.  the  i^rise  was  swarded,   her  list 

eontalnlag  only  throe  Interreet  words,  while  j^lalDtlff  *s  ll«ts 

ooBtalnft4   frosi  44  to  7i)  Ineorreot  wor<1s.      th»r%  is  a  IHter  la  erl* 

4enoo  wrlttoh  by  plaintiff  whleh   shows   ih»t  U«  had  knowledge  that 

it  was  eu«tQ!^\»ry  is  contests  for  swa.r«is  of  this  klm4  off<$re4  by 

def*n1ant  to  penalise  a  pmrt/  for  tho  sub<»l»oietsi  of  XlRts  eontain- 

lag  words  wnioh  were  l^^pro^er.     Thoro  is  Moti^ia^  h  re  to  Imiiaate 

that  thnso  judges  wort  partial  or  that  they  voro  unfair  or  unjust. 

Obo  of  the  (|«Alitlos  whloh  th«  wlmrlng  ll«t  ^as  required  to  .posses* 

aoevrdlng  to   ths  rules,  was   that  of  ttont«lr>i£i^  the  nost  nearly 

CO rrf 0.1  word*.      13»at  roQulroitent  **«k;»  •ninmtXy  fair,    -md.   Indeed, 

Vftuld  seei!&  to  be  absolutely  »«o«e»ary.      vin^rwlao  plaintiff  ftlght 

hawo  filed  %s  his  list  %l)    the  words  1»  th«t  dlotlanary  and  rot|uired 

the  jttd^'oa  of  the  eent^et  to  oll%inat«  ih«  'n^rin  whiah  wore  net 

proper,     A  eontest  o^aducted  Ijq   iimt  w«y  would  have  beeti  unfair  and 

ridleulouo,      th»  rule  having  provided  th»t   the  deeleion  of  the 

Judges  i^ould  bo  final   mi^i  the  «videnee  of  ^liiilntlfr  hKkVing  failed 

to   show   that   th«r«  was  any  fraud  in  the  grantlh^  of  the  award  and 

the  award  hr»vln^:  boaxt  made  to  another  and  not  to  plaintiff,  and 

there  b«iag  no  evldOBe*  t«»dint:  to  i^w  that  the  deolsion  of  the 
Judges  was  direete^  or  eontralled  by  defeii'^ant,   pluintiff  was  net 
entit.li»<S   to   recover,   and   the  trij4.1   Judge  properly    llreot«d   the  Jury 
to  return  a  verdict   In  favor  of  def »ridat.t,     i'er  theee  reasons  tho 
Jndgsittit  is  afflrsed, 

Anvummi, 

0*Connor,   ?,   J.,    and  feo^ureiy,   J,,   eoiiour. 


<(/ 


SI 

9;iM/ny   vK-'tf-i'ji;^.^  ':.^i<f  ««K||^utX  «  l»»iflUAii««»  !kiU#itiii£<i  10  Vita  IX  sA^ 

»<■■   :~»iit*   9tP<^if.   #«<i^   9^4    'le   »«f»  Vl»ti|)   tM<f    ««*»jt#t  *>ll  ^tf  fiWikVMtt 

n^^ii.  «^'ltlJf)!Utf.£it  <»iiJf»  «**'£•«  #»««9riMHil  #*«^  ^Isf«  n«|iiil»f<iii 

«rt«it:f     .-jt^iiirujij&l  •irtnr  i^k$m  mtflttm  itmi 

,it   *i-);^-»    \^&i    4*$iii   %»    t» it^j^tfit.'^   CI9'«tf'  •^B^tfl  JMMUt    imdH 
:..tu   aaii»ii  «v*\49  ;:i.fi5-*  f.c'*  .r»;.c*    at   (!f»^*■a4•*^»lil•i  ^%i''ft#^  *; 
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LITTLS   JCBKfJ   CC/X   CCitPAliY , 
a  Corporation » 

TO, 

EDWARD  M.    nOLTOfi, 

Appolleo. 


AFPXAL  yRCai   CIBCUIT   GC. 
Of  COOK  COUKTY. 


26  6  I.A.  60^ 


UR^   jUSTld  HAXCiiiiJTT  J55SJU1V1BEB  mi  Oi»Il*lOB  03?  TilK  CUURT, 

Plaintiff  lA  tlio   irlftl  «oari  Hao  porfootod   thlo  o^poal  i'tm 
ac  orAor  grai^tlag  a  ototlon  In  tno  aaiuro  of  a  writ  of  orror  carwm 
aoMi  an4or  ooetion  i^J  ol   th«  Pra«tico  »«t.      fho  ordor  sot  aoi<9o  a 
jttdt^wrjt  "by  default  lo   tho   »um  of  #3S48  ««t«ro*  in   feiror  of  plain- 
tiff  m<%  again 9t  dofendant   on  July  13,   1931.      Xho  motion  wa«  mado 
Ootobor  23,  1931,   fcind  wao   »ufport«d  fey  a  potitioa  whioh  plaintiff 
oont«uid£  «a«   lA«ufricl«nt.      Bofendarit  ^ao  not   ap^oarod  In  this 
court   in   8UT?port  of  tho  ordor   as  entorod. 

7h<>.  record   cii^wo  that   th«  praecipo  was  filed  Marc^  10, 
1931;    that  aumsions  Isauol  on   tho   sfiaa«  day  vhlah  ^ao  r«tum«d  ^y 
tho  sheriff  "defendant  not  found;  **  that  ©n  April  9,   1931,  plaintiff 
filed  a  declaration   oonsiutin^  of  flTO  counts;    that   tho  first  eouiiit 
was  in  troTor  bskI  that  the  other  eounta  in   subetanoo  alleged  that 
defendant  was  acting  as  the   a^ent  of  plaintiff  for  the  sale  of 
certain  ooal   under  a  written   sngroeaont   that   the  title  of  the  eoal 
which  had  1>oen  dellTcrod  to  him  should  rosialn  at  all    times  in 
plaintiff,  and  rooelvod   elghteon  ears  of  eoal  of  tho  value  of 
15440.02;    that  ho  failed  and  refused  to  deliTor  back   to  plaintiff 
the  unsold  portion  of  ssno  upon  doEsaad.      ^e  doelaration  also   avero 
that  under  the   terras  of  tho  written  contract  defentf^t  was  reuuired 
to  keep  accurate   account  of  all    the  coal   received,    sold  and  dollTered 
and  that  plaintiff  should  at  all   tlstes  have  aecees  to  defendant's 
books  for   the  purpose  of  verification,  but   that  defendant  had  wil- 
fully and  wantonly  and  with  the  intention  to  defraud  failed   to  keep 
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Qj!tQ9   »i<^  4 1  na^^mtm  tan. 
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bO'»TlX9l>  -«V»«rJ>*  !»••«   «••<  •! 

••laaAatlf  ^lmt^  $mAi  hmm 


tu«b  acoouots  ocd  recorcts. 

Th«  t^c&t6.  fUTtimt  ahovK   ihat  d4iI'«fidskMt  was  duljf  strr«d 
by  th.«   sherlffon  Ka;^   29,  19 3X,   and  tkat  he   lallod  to   «unt«r  any   ap- 
p««ra>-ce  or  plead;    t'aat  on  iTuly  13,  19 31,   mu  order  traft  enterod  on 
motion  of  plaintiff  firtdiii^   that  dofendant  ka&d  l>ocn  duly  oexTOd  toti 
daye  "before   the  first  of  the  tens;    that  having  boon   called,    etc,, 
ho  oaco  net  but  »ado  default  wixich  was  ordered  to  bt^   taken  and 
entered  of  r«'eord,      Tiae  record  continue*: 

"ThfTOupon  rfflerenc"    is  had   to  the  Court   to   aeceee  the 
plaintiff 'e  dai!4»goe  herein   nnrl  the  Court  now  hem  ajt^r  hearing 
all    th«   ill cgH*  ions   i.-^n^  prcofo   subuiitted  herein  by  the  plaintiff 
and  bfiing  fully  adTleed  in  the  premieee  finds  the  defendant  guilty 
ind  aeeesfteo   th«   plaintiff's  dR?;.age«  to   th«   »uk  of  Thirty- three 
iiundred  and  J^erty-flTe  Dollars  (13345. OC)    which   sun  Inoludes   in- 
terest  I'rou  Jiay  15,   A.    D,   193c,    to   and  including  July  11,  A.   D, 
1931. 

Ttierefore   it    i3   conpiaered  ty  the  Court  that   the  plaintiff 
de  hav»  and  rocoTor  of  and  Iroe;   the  defendant  J^dward  U,    iolton ,   its 
said   f!a^s£«8  of  Thirty- three  aunired   and  i'orty-flve  i>ollarB 
(13345.00)    in  form  ae  aforesaid  by  tho  Court   aeoessed    together  vith 
its   oo^te   %Dd   chari^es  in    this  bohalf  expended  end  hs-ve  exeeutlon 
therofor." 

The  petition  of  defendant  filed  Oeteber  23,   lv31,    otatee 
that   t).e  Slot  ion  was  &ade  \uki«r  oeotion   d9   of  the  j^raetiee  aet  a&d 
reeites  the  reeord  vhich  it  alleges   to  be  indefinite  in  that  it  doee 
net  state  that  default  was  ontered  fox  want  of  an  aopearance  or  tor 
failure  to  plead,   answer  or  de^iur.      Ve  hold  the  rseord  diseloses 
faets  whieh  shew  that  defendant   did  not  appsar,    although  duly 
•erred  and  ealled  In  opsn   eoart,    and   that   the  default  was  entered 
for  want  of  sueh  appearanee, 

?he  petition  roorosonts   that  fraud   entered  into   the  pro- 
•eedings  and  avers  that   def«f)dant   entered  into   &  coatraot  «^'ith 

plaintiff  for  the  purehase  of  coal  on  August   30,  1929,  wLieh  pro- 
vided  for  the  delivery  oi    co*3    to   defenoioit  on   coueifciiaei^t ;    that 
defendant   defatilted   in   payment    tor   eoal   and  was  requested  by 
plaintiff  to   execute  a  judgment  prasaissory  note   lor   the  aoount 
due,    eonditioned  that    the  exeeutlon   ei    the  note  would   cancel, 
satisfy  and    abrogate   the   contract   in   full;    that   wh«i  plaintiff 
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•iMiil  tt«couats  eJuA  records. 

Th(t  reeord  fuxUiar   airiowv   that  d«S>«id&nt  was  duly  serrAd 
ty  th»  aheriffon  l^ay  29,  1631,   tiad  ttiat  he  I'ailod  to   e^ter  any  ap- 
peararj^e*  or  plead;    Uiat  on  July  13,  1951,   aci  order  t?aa  ar^terod  on 
motion  oi*  plaintirf  flnditi^   tliat  defendant  llad  teen  duly  served  ten 
iMjm  before   the  first  of  the  tens;    that  having  been   called,    etc., 
he  oame  r>ot  but  »ade  default  which  was  ordered  to  l>«   taken  and 
entered  of  record.     The  reoord  continues: 

"Thereupon  r^ferenc    io  had   to  the  Court  to  aaeese  the 
plaintiff's  damages  herein   ^^nd   the  Court  nov  htr^  ^ijter  he«irlng 
all    the    all  ?£sit  ions   tn^.   proofs   submitted  herpln  by   the  plaintiff 
and  bnlnii;  fully  adrlsed   in   the  |>reialse8  finis  the  defendant  guiJLty 
ind  aeseBftes   the   pl&int. Iff 's  dasages  to   the   su);.  of  Thirty- three 
Hundred  and  J^orty-flve  Dollars  (^3345.0C)   wntch  suhs  includes  in- 
terest  fro)    Jlay  15,    A,    I>,   1930,    to  and  ineludirg  July  11,  A.   :o. 
19  31. 

TJierefore   it   la   conpiaered  by  the   Court  that   the  plaintiff 
do  have  and  recover  of  and  iroo:^   the  def<^i<$ant  iidward  U,    iolton ,   its 
said   ^aTsgea  of  Thirty-three    ionired   snd  l^orty-five  Dollars 
(^3343*0C}    in  form  as  aforesaid  by  the  Court   aeeeeeed   together  with 
its  costs  and   charj^es  in   this  bohalf  expended  auad  have  exeoutlon 
therefor. * 

The  petition  of  defendant  filed  Ootober  23,   1931,    atatea 
that   t  .0  Kiotion  was  made  under  eeotion   39   of  the  l^raetiee  aet  and 
reeltes  the  record  which  it  alleges  to  be  indefinite  in  that  it   doei 
net   state  that  default  was  entered  for  want  of  an  aopeartwoe  or  Mot 
failure  to  plead,   answer  or  de;mr,     to  hold  the  record  dicoloses 
faets  whieh  shew  that  defendant   di<^  not  appear,   although  duly 
served   and   called  in  open   eoart,    and   that   the  default  was   entered 
for  want  of  such  apoearanee. 

"The  petltioB  recresente   that  fraut?   entered  into    the  pro- 
•eedinge  and  avers  that   defendant   entered  into   &  contract  vriih 

plaintiff  for  the  parohaee  of  coal  on  Aun^ust   50,  19^9,  which  pro- 
visaed   for   the   delivery  ol"  coal    to  defence ynt  on   oousifc^aoiit ;    that 
defendant  defaulted   in  payiaect   for   coal   and  waa  requested  by 
plaintiff  to   execute  a  judgment  pro^-dssory  note  for  the  aaount 
due,    conditioned  that    the  exeeation   of  the  note  would   cancel, 
satisfy   and    abrogate   the   contract   in   full;    that   when  plaintiff 


8 


■rrijrsi*;.'-^    irlj-   ^rfftj    ;r'*£;->'^   «t:5'  v  •> 


ititnlMlq  d»4(«  ^AxU    ]  IXmI  al   t9»%ia»»  ^Ai  9im^9^ttm   ham  t'^eitM 


filtd  hit  dtGlarntioa  &n4  (l«f^ni»at  ««•   »«rT»d  with  proeftss  h* 

¥«ll«Ted  thfit  plaintiff  wan  pree««aing  to    teOte  Jud^jtawat  against 

4«f«ndant  so  this  proctiaAory  net«;    that  eentrary  to   the  «xpr««» 

vnrttratanding  that  tha  judgaaiit  note  wa»  to   satisfy  the  oontraet 

in  fuiXI«  plaintiff  app«!ar«d  in   court  &a  July  13th  and  fraudulantljr 

teok  ju4g»ant  un<!«r  th«  Aaelaration  a*  filad,   nnA  that  upon  taking 

Ji&d«R«nt,  plaintiff  otetalned  a  writ  and  «;ausadi  dafcind«nt  to  ha 

inaaraarated,  «t«. 

7h«  natura  of  tha  trror  vhioh  way  ha  6orrect«4  hy  Kotion 

iniAar  atetion  99  of  ahaptor  110  (amith-iittrd'a  1x1.  Kat^.  isitata. 

X9S3Lt  9iiit^,   110,   aaa,   39,   p.   2303)   haa  oftan  totum  aonaidaratf  hy 

tha  Supra£»a  eaurt   «ndi  by  thl«  court.     In  ^foaord  v.  MripiR»„   2A9 

111.  App.    S15,   aflir&ad  93S  111,   ISa,  w«  s^id: 

•Wa  think   this  r«vi^»  of  &,atherltia»  di«ole8«a  tliat  arrora 
vhiah  can  ha  aorraoted  by  motion  undar  saction  m   ar«  only  auoh 
arrora  of  faet  as  go   to   Uie  eapaeity  of  ih«  parties  or  lalaprislon 
of   tha  el  ark  of  th«  court  which  do  not  co,»tr»(ii»t   tha  raaord  and 
vhiah,   if  known   to   tha  Court,   woul<S  aa^va  i^r^rented  tha  antry  of 
tha  jud^jeant.* 

to  tha  affaat   that   auoh  is  tha  g^eral  rula  it  is  naoas&ary 

•Bly  to  aitt  without  dlsoussion  P»ool#  t.  Boonan..   276  111,    430; 

Qtai>!»in*n  V.  liorth  Aaeriasn  i^jfa  Ins.   Oo. .   29 'i  111.   17©;  aarahia  t. 

Thaapson  Hospital, 309   111.147.   Ihasa  oasaa  not  only  sustain  the  rOla 

as  thora  annoonood  hut  also  held  that  th<s  motion  may  not  h«  uoad  to 

raliava  a  daf«ndant  from  the   ecmsaqu^'sJAoaa  of  his  own  fault  and 

aagligoaoo;   that  a  eourt  may  not  allo^  or   .Jany  a  siietion  of  this 

sort  in  ita  own  disoratioa,  but   that  If  tha  motion  is  not  within 

saotion  S9   tha  court  haa  no  juriadietion  or  powor  after  tha  t«rm 

to  waoata  tho  Jud^^nt   sott,,ht  to  he  set  asida.      Cons. .11  eta, tad  Haa^ 

Co.   V.   Oaltlen.  189    111.    &b;  Loaw  ▼.  fo-auspo.   330  111.    244.     Thaao 

oasas  are  also  to   tha  affaot  that  tho  writ  laay  not  ha  avsdlad  of 

undor  the  olalis  of  fraud  saeraiy  baoausa  a  plaintiff  falls  to 

iDtrodueo  ffwidsneo  whioh  ha  night  havo  introdwcad  or  ©van  hao&uso 

falsa  tastiaiony  was  giyan  upon  the   trial  oi   tha  original   action. 


•IS  «•»••««  t^i^  t*rt»«  ««v  iMa»M»i»k  ftju  ••l#«iuiX»»»  tiff  MXlt 

MMTt^iK*  9Mi   ttJ  t'>*Y'^no*  i«iii^    {ttfttA  ^i»ii«lr^nq  mldf   no  /iuilsn»1«A 

\i^n«Jai&»«it  hmt  sum  i^Xui  oa  tTtfoo  ai  &4ta»9^  Yli#iii«Xcr  «XXi)'i   oi 

9ni  9i  i^mhml^'^»h  *••«!•»  lijttft  ^i^v  «  lMa4«itfo  tlijroiJilQ  «^ci»«ilMri 

!(if  lMiit*JSi«do«  i3»»<(  iMi1i«  t^A'   (iiOtS   .  .  :>»•  .Oil  *q»t*^  «ie9X 

:fciiP»   •«'   ,fc«l    .iXl  set  l»*a!tX>'U   ,&!«    .,  tj^    .1X1 

*»!#.*  y^-  •■«■  M.f  «#  c'-^  «£■  tfti-i  tn  ••■ 

^mn  <i&t  aXmimutt  xl»9  ^«a  m99^a  *ai«Ai£   •7J^l.sXiI  90ft,X4UlXQ<i«ii  MMiVMlin' 

o^  i>»9tf  »4  ##«  ^|««  jiaX««i»  #M#   '*A4'  «x»4  o«j;«  .Ijiirf  Mtuwioww  •larft  •« 

liiflM  #Xfisg1   i«w«  «jtif  l^o  »a»rt»«r;»9Ai«At   «4i  i^l'i  lflj»^a»teJi  ^   «79li«i: 

ftXii^   'i«  A«X#»»  is   X'-'"'    "^t^  ir.<i,ZiK   $Qa  ie«i«  two*  •  l«4i    ;«oat3iX|H»« 

ainiXf?  ^ca  aX  noUiMt  9iSJ    tX  !«■  ,«tfoiift'x»«Xl>  ami  til  aI  $%— 

«t»9  *<i/  tAJTIs  tvwod   «o  jRoid-oXJbsitirt  •«  iMif  ^iu«a  #4$  iB>  ii^Xi*** 

»e.^:it    .i^*«  .XXX  on    iBiMMi    T  nil  ;^  -XXI  9&X  .iwWfi?  ijr  tfg 

9i  Mlimt  rikiititiin  m  9mun%4  %bv*mm  inttnll  Xm  mimlM  9^i  x^hm 

•9iiU994  tt»T>>  to  %09fth9t8at  ^tmH  ti^te  •£(  iCoXif*  oowiMto  Murl^Am^al 

.noXio«  XAiiXal-xo  ojU  lo  XaXii  9ift  aK»  i»<fii^  mv  X>t»fa#«»#  mXoI 


7h«  rwmedy  in  such  iHii.ti«r«  ia  bj  appeal  or  writ  •!*  •rror  as  pre- 

vidcd  by   statute. 

H'or  th«  r«a«dna  lxidieat«<!  tha  ordar  will  ba  rsTsraad  aed 
th6  eauta  ramwaiAaA  vlth  dlraatiana  to  8«it   >%0lda  tha  ordar  froM 
which  thi>  appeal  Is  prayad, 

RBYKKsusD  Asn  mmmwoi  with  lymtmwm, 

O'Cdurier,  "'',    J,,   and  MeSursly,   .T, ,   eonour. 


.-  «r^r;a/.i2i^;  urn  ^ammnz 


Sfi7S2 


J08XPH  c.  vnaomm,  ) 


WILLIAM.  mMTlLMi,  ) 

App«ll».nt,         ) 


OT  COOK  coofirv. 

^66  I.A.  609' 


im.    JUSTlOil  MAXCHiSTT  DiaiVSRRD  TH3£  OPlSlO/s   Oi?  TKS  COURT. 

This  rdoord  di»eloc98  «    i.iU.«  of  two  I'oxes.     t'lalntiff 
Ibrou^ht  auit   in  »«aut!apslt  filing   th«  oonmollda^tdd  ooi»aon   eountt 
with  afl'ida-vlt   of  cXalja.      7o   tiais  defendant  flX<i4  a  plea  of  tho 
fOOOJr«l   isouo  with  an  afflvlavlt  of  tasrlts  attaohffd.      Ihere  wa«   a 
trial  by  the  court  and  a  fiellng   in   f^ivor  of  pliilntiff  with  judg- 
■int  th4»raon  for  3745,    to   reverse  whlcii  d^fen-isuit  has  perfect«»<1 
ihla  a9?«al. 

Thoro  Ik  oraetlcAlly  no   disputo  »s    to   tfei#  faotn,   which   for 
th«  mott  part  aro  oota^lloiftd  by  vrltton  dcoum«nts.      Plaintiff  is  a 
painting  an4   daeorating  contractor.     Prior   to   tha  trtuidaotlon  whlcfti 
ra«ulte4   in  this  suit,   h«  had  eon®  <l taxings  vj>lth  the  Lea  SilTor  Fox 
Rtwehen,    tne,,  vaic^  beoa^e  bar.krupt   'ind  which  transferred  His  note 
held  by  1  t  to   def ^'(ndar.t,   Braritatan.      Through  a  party  representlnc 
himself  to  be  the  agent   of  def«^tidant,   negoti-^tlons  were  openad  be- 
tween plaintiff  and  d«f«n(1u:it   for   the   sale  by  defendfutit  to   plriln* 
tiff  af  two  foxes.     Plaintiff,   after  inepeotlng  certain  foscee  in  Ftn^ 
Jko.   as  at  the  Ulenview  ranoii,   mistered  into   a  contract  to  buy  two  of 
ihtm,      Thie  waa  on  Oetober  IS,   192?,  when   plnintiff  e;aTe  a  chneit  to 
thf"  order  of  defendant   ae  payee  for  the   sua  of  @250   and  received 
frott  defendiint  a  r«oel|)t  ae  followa: 

"Reeelved  of  J.   w.   '^iedmeyer  (tSflO.O©)   Two  Hundred  *Mfty 
end  OO/li'iO  to   ansly  on  a/o  of  the  purohaae  of  one  (1)    pair  of  Lea 
Fox  l.td.--loc?ited   In   pen   1*35  at    the  rancn   of  i. .   W.    Schnit-ter  at 
Crlenview,    111.,    all   tattoo  Mark  and  otner  marke  of   identlfleatloa 
to  be  so   8t«tted  in  writing, 

Vhen   the  balance  ef  |497,00  hae  been  paid    to  me  {^m,  1. 
BraBtBao)   I  agree  to   furnieri  and  transfer   title  to   said  foacee  and 
return  note  of  ^ISOC.OO  I  new  hold." 


'(>V\ 


\ 


•  i\  ^'■'.\   :,-\ 

\i  u  ^ 


® 


X  .    .    ;  •    .  :>*      ^f     ft.,  j.j,»j*.-WS!:  *i|     •!     ^1*^'''^ 

.1   :.■■■■  "      *                    -"*fjA^4ii©o   uf^titf%o90h  bam  ^nltmlmif 

-■-'■-■  ;,y4,  f^A  fnA  ^iiu9  mini  ttl  h^SLadft 

isi<jr,   ^.ii  t,nil,vad  •na««^  £l»iuw   ,.(inl    .••4»«ill 

■  ani *«<•'><'> :  '«    'CJ'~.-"J   «   i-:tMCi(..       .na^uuK^K^   ,;  t^lr.a'^'tAb  0/   fl   ^  H»<f 

tfl^H  al  ••sol  aJtMtX99  ^ali99<iank  lij^.i    ^iiliiU»\i:H     .••a(«l  ew^  '!•  Ykkt 

to  ov^  x*'^  "^  tomiiBine  i.   rys^i  h9ttii\9   ,.iaacn  ynlyn^lH.  •At  Sm  8t   .^A 

ol  Jt^«cfo  41  «Tj!^  l'£l#aixiifii  A«i!fw  «rsti      ^      -^   -(o^ou  at  •«•  9107      .anifl 

^•v^X«oft<t  Jnu  OAfit  lo  «*•  ©rt*  lot   '»-x;'i^   si;  tothiv"  -s  Y^lirc*  siU 

ta  1-  ♦ '■    .  -  \  nao  nl    '  .'        <©t 

floiJ^*^-  ^^    lo  »i>  aaiimt  iJ  -^Xfi 

.^OZlilEK'   r.  ;    e«    «<f  ©1 

kuM  aasol  M«ii  •i  •LftS  XBtnumti  htm  ^  i   (ummtoMtd 

"•ftXad  •  :•  •#•«  inif#»-t 


Later,  about  Baacnbw  9,   1927.   ^•f«n4<unt  inf(»nB«4  plaintiff  that 
bvoause  of  eoK«  def«ct  1»    tritt   title  ox    th«  foxaa  in  pac  mo,   25  da- 
llTary  could  cot  be  c&ada  a»  ^i^aod,   but  aaaurad  plaintiff  that  na, 
dofaodant,  vould  get  hln  two   foxaa  equtaXy  as  liood.      '£h«rftupos 
plaintiff  si^ed  an  «^;r^eJfi(»Dt  by  vhicu  lie  was  to  get   two  other 
foxes.      The  written   contraet   app^juro  in   eridenoe  and   la  In  dupllaatt. 
It   Is  in   the  forsb  of  an  order  adireisetd  to  i.ea  i^oxea,  Ltd.,   for  one 
pair  of  standard  bred  eilvar   foxaa  of  hlghqciuality,    for   the  price  of 
l74ft.      The  wrillng   atat<^«   thut   3X00  haa  been  deposited  and   that   the 
balance  of  9S4S  is  payable   In   two  months,      una  of  th®  foxaa,   a  nale 
of  the   strain   "ftafilo,*   l»  deecrlbad  as  *J>J  2R  S  l»al«  Ullver,   Tip.* 
and  the  ather,   a  fasAl^  of  the  strain   "l^aglo,"   is  deseribt^d  a« 
•DG  a7E  Med.   Silver,  Tip."     fhe  writing  etati»a  that   th«»8e  foxee  would 
seore  92  points  or  fiore,  would  be  pvure  bred  and  would  be  registtj^red 
In  Either  Xhe  frifice  ibdward  island  SllTer  Bl&ck  /ex  breeders  «Vseo- 
ciation  or   I'he   Canadian  National  LIts  ^i^toclt  Kaeorda  (Ihe  Canadian 
Bllrer  fox  Breeders  Association);    that  every  animal   should  be  of  good 
else,   iFCll   furred  and  In   apprjirer^t  healtUy   oonditlon;    and  it  was  agreed 
that  in  oaae  the  foxes  ware  dellTrered  before  payiaent  was  made  In  full, 
the  order  ahould  constitute  and  be  a  lien  upon  the  foxes  until   the 
full  unount  of   the  purchase  priee  should  have  been   paid.      This  order 
was  signed  by  plaintiff  as  purchaser  and  by  defmidant  as   salesman,   and 
ai'tcr  Its  axeoutio'i  and  deliY«>ry  to  def <?<ndant  sea»s  to  hawe  been 
aeeepted  by  Lea  i^^oxes ,  i.td. ,   per  John  h.  Lea,  dealer, 

Plaintiff  frota   ti»e   to    time  stadc  other  pa^^ente  by  ch«^cks 
to    the  order   of  defendant   and   the   final   payment  by   cheek  on   i^er^tc^ifber 
27,   1928,    for  ^300,   likewise   tc    the  order  of  defendant.      Defendant 
thereupon  delivered  to  plaintiff  two  decueients,   telling  hla  that   thesa 
ehowed   th«  title  tc    this  pair  of  foxes.      Plaintiff  took  the  docu£;er>ta 
hoiee  and  upon   «xa;r.lnatioa  dleeov«red  that   the  foxes  were  not  adults 
but   only  pups.     He  Infors&ed  def«ndsuit    Luat    these  foxes  were  net 


Hatfcr  Ttltai«X«  h^muiai  iamkm'fh  «r&9X  ,t  tmgmma  tuoO^  ,iM«J 

-•£  L^S    .04  a»<;    ill  8MC9'i   oiii    19  •tiU-mU   uX  ^^A'tAlb  •.»•«  !•  asUAftttf 

a«(ftr»'y*;<i      .      .  .  :;«  Yii^ttttp*  sMCdt  owl  dit  4«:|(  AXtfov  ,«a«lka^l»/b 

.•^»oiX^>'^  0(1  ^i   ^a»  •»a»kiw9  aX  «i««((^«  iMit^noft  a*^51iir  ^dt     .■•z«) 
0»-(o    i        .  .  iitX9'^  M9-1  oi   &»aa»t:l>&«  lAlfip  a»  to  an«l  01U   ai  «1  tZ 

<»£(i   s»ii4  htm  tm$k9m»iiA  a«»<f  «j^«  «» >X^  l^jli  «i^^«i«  solj  iiv  ^dt     .U^tt 

8«  ^dxica«t»ib  «i  **.»l:|£«i'*  eUat't^a  a4i  *<o  aiAMi't  a  (Hailia  m^  kmt 

tilajm  a«sa'l  aaojiy  iMii  ««Xa#«  i^aiji«»  atil     **.<!£¥  «^rXi3  .bail  ir&  ^* 

ii9'Xt>5aJ:^«<i  94  htuow  ban  Mik¥  aiuiq  a<f  bJCuav  .artaai  to  a^alaq  S9  rs«ta 

••aaik  m%»hwt*i  xe'i  MaaXti  lavXlik  frixaiai  |r%e«bjei  aooli^  a^ft  ^aiiri*  «1 

oalltAiia^j  atf?)  aAxoi^aJi  jUal4^  avJU  Xi«a&ij«4  aaiJM»aa;>  aifi   to  fl^Jt^Ala 

i^o^n  la  atf  tJHat^   ianioa  ic^aya  ^aiU    ;  i«ftit«io<»«aA  ataj^aai^  X9I  larjCiA 

M9't£.v    e^V'^  :aai#ll>afta  xc^Xa^Ji  4a»«iu^a  ol  l«aa  i^TtrnX  Xiav  «a«la 

=  i<a«nc««l  a^oKaitf  ^a^avJtXa^  aiav  aaaial  aiil  aaaa  al  $MMi 

.X  «^4  aa<|«  jsaii  a  atf  J^iia  alutl^aaaa  kluti*  laAaa  a^ 

•^r  .Hlec   Gap»a<f  avaxi  ^XJua4•l^  aol-k«  a«a;t£)i,u^  aii^   la  tfu/ona  Xi4ll 

^       .  i     jv  e^    <i    )u«!)4!!>'ta»  xiS  km  %—MmxiMi  an  itx^aiaX^  x4  teobH  Mv 

!-j«f»rf  fur.'.i:  ri   nus-.-:*,-^  .^ .:,^Kn,'S6jfe  4ii  xi^^vii.9k  9«M  r.ol^uaaxa  ail  natla 

.^--  .      -   --    «««^  "x^^q  ♦  .Ai.i  ,«a«a'i  aa^  x^  8»»iqa<MNi 

tiaaifo  X*  eloAM^q  taiiJa  aJba^  a«i.'    a^f  a«i«   doni  llltalai^ 

JBUibas't':         .    ..L.6a*lai^  \a  lak^a  »i<J    c.4   a«l«a^.iX   ,008|  lol  ,*8«X  ,ft 

aaAiJ  Mi<^  Klil  3^njtiXat   ,a#iuMM»aa*  a«v  't'ti^nii^Xq    ^;   laT^'f-At.  ^<^o»at•ff# 

alfl»~.'ii.'n!>H   ''i^.j    ;;.".'ii  *i'i  1  jt  ii^iTu      ,rtnx  •  Savoita 

a;Jli;^J.      ..    .„        a......  ,.^6  asojl 


•<|tt«lly  At  gotd  »•   th«s«  lor  which  toe  h«4  bargain dd  fiotfl  thAt  h« 

did  net  «i«h  to  haY«  thOA  d«iiv«r«d.     He  refua«d  to  receive  the 

fexee  iind  demanded   thtit  defendant  return  hie  smney  but  defeiidant 

deelined   to  do  ee«     Plalntll'f  brought  suit,    ae  above  etrued,  »nd 

reeovered. 

Pefendant  contende  in  the  first  plaee  that  plaintiff  ean 

not  recover  under  the  eoittaion  oo'onte  ajad   cites  feorrle  y,   Jstmieeoyi. 

S05  111.    87,  where  the  plaintiff  sued  a  def«ridarit   for  violation  of 

hie  duty  ee  lua  ug^nt  er  broker*      Xhiit   ease  is  not  applicable  here, 

einee  ;>l&intiff  euee  on  »  different  theory,  nmiialy,   that  h«  ie 

entitled  to   recover  for  money  had  omA  received,   ^whiou  by  aesuae  of 

A  eontraet  relation  defenlant  obtained  frmri  pX&lutlff  and  whieh  ia 

Juetioe  defendant  ought  to  return*      There  are  nusieroue  well   oon* 

■idered  dealslone  in   the  ttui>r«&e  maA  Aftpellate  aourta  of  t^de 

State  holding  that  eueh  an  aetloe  will  lie.     In  p_rfnn^  v.  £unf^» 

124  111.   170,   the  ^uprttii.e  court  e^id: 

"Where  aoney  ie  paid  by  okks  party  to  another   for  a  4;;iv«n 
article  aasuEted  to  b«  sold  hu\    ine  d«>ll(»r  delivere  to  the  pur- 
ehaeer  only  a  worthlese  ii<:dtaiion  ol    the   turtiule,    thtsre  i«  a  lei^al  ^ 
fraud   and  an   action   for  money  had  and   reeelved  ^111   lie  for  the 
aoney  thue  paid  for  r^iioh  nothing  hae  been  reoeived.* 

Aa4   ia  Jenien  v.  feutlng.   285   Hi.   App.    814,   thie  court   eaid: 

"l^iere  are  mnny  oth«>r   caeea  holding  in   <is!ffeot   that   on  ao* 
tien  will  lie  for  money  h»d  said   reeelved   for  th«r  use  of  the  plain* 
tiff  wh««iever  by  uenns  of  a  contract   relation  defeiridant  hae  ob- 
tained aoney  which  In  justice  be  ou^it  to   return.** 

See  alto  Bannjgter  v.  Bead.  1  Gil.    (111.   9?>i:iicClintock  v.  X.aJce 

forttt  University.  322  111.   468;  AmolA  v.   .lodaon.  37a  ill,   377. 

Defendant  eontendt  in   the  second  plutoe  that   the  finding 

thtuld  have  been  in  hie  favor  beoause  he  acted  only  at  the  agent 

of  the  fox  corporation  in  the  tr&naaetion.     th9  court,   eenslderlng 

the  written  doeumentt  as  well  as  the  oral  evidence,   found  a«,^nst 

defendant  on  that  iesue.     the  flndini^  of  the  court  is  entitled, 

upon  review  in   tnis  eourt; to   thft   aaae  w«i^t  as  the  verdict  of  a  jury 


•it  $Mii  hmm  hmai^wm*  ht^A  Mi  An  Jut*  ««t  •^^Ai  •«  j^oftj^  ^tx  %LtMii^ 


■Jo  aditiJioiv  ««'J    *a«f' ;-A-.'t^|i.  »  |j»»^e  mff«titfti:«  ^rft  9t9td»  ,f»    .XII  lOfi 

nl      vriiit-    ?Vir    "X'tt.ffSJj".'-                       .=-ii.'atf0  iSUKr.iltldft   Mll#JlXt1t    t4MIT#a4l»   « 

:h^„..  .. -.^_  .J...    ......    ....  .-   ,MMm  rJ  f^P.m}'.  ai  ^fl^ 

-.;!>' it,    ^oJ       0    (if^-:    '♦it/  ^O't   WiX    XXiw  a9lt 

*'.crtui«^  01  iiTt^L'o  <»:  ^.  ai  xfelilir  ^^ooai  tivniji^ 

?J--;:^.^»„^..i?J?.'.'                                                      •  .  l>rf>frH.   ..T    Iff  Iff  ^^M*^    "^    »♦* 

,tn»iH)  ^■£^<'  Ao  xX^o  h«itM  *ii  «stuio«  Aid  ai  fui«tf  •t«i1  %Jim%A 


Th«!  f«ot   that  plnlntlff  j   Innd  with  (ttfaiidiuit  in  th«  wrlttm 
•rdtr  of  Deecnaber  9th  for  tho  puroh«so  of  equHlIy %oo<}  I'oxoo*  voulA 
set  elimngft  th«  nature  oV   the  ori^lriAl   tr«jr4«actloii  vhioh  «4Mi  b«t«««a 
pl&intiff  wn4  4«f«rciiint,    ao  prin8it>al8»  nor  r«l«as«  49i>Me|i«irJt   frea 
his  obllgHtion*  und«r  tho  original   ocatraet  &n  mwA9:  neither  vould 
the  vritttn  agreement  MiMle  between  plaintiff  mnd   the  M^x  oov^pnny  on 
^ov«Biber  2t,  1927,    for  the   raiiciiing  of  these  foxes  h^ve  that  ef» 
fettt.     iiioreoYer,   a  letter  of  th«  ji  ea  #o%«s,  Ltd.,   tc  dfefendant 
Aated  January  17,  192d,   offered  la   eviiSeimae  by  def«»»dant  as  his 
•xhibit  2,   seoK-s  to  bear  out  the  eenttantion  of  f»laintlff  that  la 
the  entire  transaotion,    so   i%T  &b  the  aetual   nale  of  the  foxss 
was  eoneemed,   defMi^ant   aot««4  for  ais^eelf  tmd  not  as  the   agent  ^t 
the  oosipany.      The  ■9vl«Jerice  in  tri«  record  justified  the  oeurt  in 
fin<iing  that   defen<^tmt  Aunmi^d  toward  plaintiff  In  this  trantsaotion 
the  relation  of  prlnolpal,    and  upon   t,hn>%   Ui«ory  def^i^ctant  is  liable, 
gtone  y,   X^aggett.   73  111,   367.      Xhe  delivery  of  raere  cube  instead 
of  adJlt  foxes  would  iiave  amounted   to   the*  perpetration  of  a  fraud 
on  plaintiff,    for  which  the  partios  reapionalbls  would  hav©  been 
llabl*.     Plaintiff  therefore  had  a  rlgnt  to  rescind  his  eontraet  of 
purehHse  and  recevsr  the  money  paid   thereon  in  sn  aotion  for  money 
had  and  reoeiyed. 

XItt  judipaisHt  of  the   trial   court   is  affiriAod. 

C*Connor,  V,    J.,    and  MeSurely,    J,,    concur. 


Of)  x;*t»' 

al  fiufjQ  »'.iJt   he. 


41  ic  i»j:i>  'le  'iiuima  •tit  c^tmOa  titm 
■iati  ^di  lot   .?S«X  ,as  «itfM»r«a 


itlotfeflMt  «TAn  e>Xii<»w  ••Xdt  iX:.&«  !• 

.'!••«»  ^T*  <!!.i.#i4t.a«(t«»'«  Sfil-f 'XJiqf  sr>i  ;l»Jl:  eto 


.%ii(6t»vt»    ,  .T.    txX^li^ft^  ha» 


,  ioxiaK»9*l| 


»ft49« 


XSSSIS  V1SI831IAV  anl  I 


••  '•  '*°^%*^t.  1      2  6  6  I  .A.  6  0  9^ 


»•  wmnmam  jvstxcK  (rai^Lir  ^ELm^t^i^  tiis  o^mim  of  the  coort* 

n  ptUt  &pi>«al  1^  «:«rfeaiai3t»     (d^iitaiKai  v«  Cooii^y^  259  XU*  Apjp. 
6751.  -aplnif&a  no%  pw3&llshei.)       c)b  ihM  ^■«;»«ist  afp«ia  plaintiff » 
hay©  out  la^re  filtsa  aa  app«!&i*&mrt  or  isrief  • 

On  i\m»  M«  19a3f  pl&in&iffs  e^^uaea  a  ju^giaont  ^  con* 
fes»icn  fer  C^.45»  on  a  rrltttm  l^ia^g*  to  be  ^utesred  ai^in&t  d.efei]d* 
&Ktt  tbi«  le»8«@  ef  aa  aparttt^xit  in  iilaiiitlff*^  Haullaifig  at  i£«*  *70a5 
S^^euth  3bor€  lTii^»  Chlo&go*     ths  aaaotutt  of  th«  Judgjaent  wa>«  mad  19  vy 
of  ritnt  Glaij^ed  to  !»•  due  for  the  tis3r@e  woxitka  of  Ap:rll«  Mar  i^<^  «rtm«t 
1926 •  &t  $'78  pQX  montbt  &m6  ISO  atl.&jrsi«jr*a  f««0*       In  th«  l»i&t»«  ihm 
place  atlpolat^d  fox  the:  i>9nymnt  of  tht  aouthly  r«;2tt   in  aavasictt  waa 
"ftt  th«  off  tee  ef  Carroll*     chsndorf  I:  J9«niok«t  Xnc**    ^csits* 
Chicago t"  an<S  It  «ae  ftt?tlie2'  preTld«<s  tti&t  the  loas^t  (ci^fftnfi^ott) 
%as  to  have  and   to  hold  the  petMinen 
"for  arid  (^.uritsr,   th«  terv  oci/ii^aeseitig  &3£i  M«gir  1*  1927»  and  Kxplfing  on 

Apyii  3u,  losja,  iftoittoiret  i^...fT.!9«».,z»»c,  *t.,.y».<iy  ^>>fyf»f,,t?y*  ^y^fti 

ytod ,  v^«^^,$|.  thle  leaee  shall  ht  te'nsiaated.  **i  the  jiat«  l«,st  «^a¥e 
ffieutioneci*  or  of  a  like  da  to  in  any  atOtot^quent  ye39i,r  thereafter*  hy 
the  glTlB^  hy  «fitheT  p^riy  to  the  ether  of  not  Ifg.a  ttofsi  »ixi.T  (60) 
day*  notioo  t»  vtrltiam  of  ouoh  tezmlai^^tloiQ*  whic¥  aali  not  Too  ahall 
ho  tfellvertdl  in  person  or   coat  hy  yogj^ptfrc^  mail*  -^hen  to  the  leeaor* 
at  tht  pleice  etiptOatoci  horoia  f or  tho  j^yihont  of  r«ntt  mud,  «hon  to 
tho  Looeoe*  at  ths  suddroos  of  the  ^tuisod  l^omiaoa*" 

Oa  July  20 1  1929*  tho  <Murt»  on  <3ofondant*8  not  ion  eupportoA 
hy  hie  trvors)  petition  op«no4>t2»  4ttdgiBont»  aad  ordereii  that  tho 


.■Y:n'.  ..'HTUtla  Tf^JdlilT*  2SJIT?iyi  aatic' 


-■^u/^,:     ^^ii^a^iff.   ';-'t:j?-;..  ,        ;t5l  !!.>«  ,  S^'^'i?  tnl'  Boiaoil 


•i  tmOm  nbam  ^ia^x  tft  inMnt«M  •Ai  X9lt  ml9%9A  iM»««XjMi^«  •ftisXt  t^i^  ^a 
W&4  iBitt  teito»t»  IM  ttfaMmliri  «UtteM««  tmkiU*%  mmm  eiii  Xtf 


p«61titta  Mtiiuid  &i)  KTi  miftUKvU  of  m^flttt  axi^  tit&t  titer*  h^  » 

trial*     tki»  Ji*d«M«dii  la  thfr  iiu»&JO<ilai«  to  mtim&  as  ii*eiiriiy«  WsTtti^aat 

fU8<i  a  d^otoiKi  ftfar  a  juary  ti-i«uL«     In  i2a«i  petitlat)  h«  tai«g«i2  %bat 
**cj^  Xlj^i-ttik  X»  l»2ttff  Mid  tittte  ^«>i»g  aljcfcjr  (do;  d«ya  btrfos'd  U)»  t«r* 
stlfi&tiaii  oX  Uaft  l«u.tii«t  h«  gavis  lit^tie®  iei  wri^i&i^  impugn  %k«  ii^li«4 

LiWt&'ii  mftilst  iKj<ii'«)iitt«N«  to  *aid  ««;^»»iii  <if  pitting U^is  m^u  7«%id.r«6  iqr 

le«!3&'  «Ji^  -cuotut*  ^a*  jKr«»isiti»$di  c;ux-ir»«^'  -^yupiX^  X^B$*  tlSis^X  im  T»«mt«d 
th«ia  during  iHafr  te£33%kf  a.i!i£  '^hmi  Mm  esOy  i'<s»t  Uii«  W  |}X«^uilffn  is 
«ha  am  «S  ^7t>t  for  ixte  2i«»%is  sf  AprUt  19^*  vhl^H  niiM  he  has  tm»A«r» 
ed  lid  jsTXAiTiilf^a  buft   ib«y  l)av«  r«fu«e<i  md.  stUX  f  irfa»«  Vo  a««*pt  tli« 

Thf  f  iTst  trlaX  was  haa  in  l£ar«»li*  I93Q9  rcasdtlng  in  ilit 
ewitt  at  %h*}  Qonslvuii^ii  9f  %XX  the  «Tldeit««  ^lr««tis^  th*  jwrr  to 
return  «  v^rdlet  for  j^lulatiffa  «ndlt  iip«ni  &%«  l»elno^  raturit^^t  adjtidisiaff 
tJsat  thi}  ffoatesstd  joagmomt   'standi  sonf  1ts&<1  in  f«tll  fo:ee«  ou^  «ff '^^ot 
*"  *  A«  of  the  d&to  of  %h€  r^n&itimi  th«redf**'     On  ^ef«)3d«iiit*8  appo&l. 
frosi  tlMfct  jud^Btstt  wo  held  for  r«rei£onii  stated  la  th«  oplnl<m  that 
tiur  trial  trourt  ha£  errft4  in  ^irecftl«ft  a  T^rdlot  for  plaint  Iff  0  and 
v*  roTerood  the  Judgntnt  and  reeatne^ei?  th)»  osuae«» 

^a«  »9&mxA  trial  wr>!6  hsd  hoforo  a  ivixy  in  d^nne*  1931« 
Plaintiff «  aa^i    out  a  ?r,iffa,  f )B.c.i,»  eaae  l9j  tht  lint roduot ion  of  iho 
lease «  sttt*     i^ifstidaat  admitted  that  #73  i»a^fl  due  to  th«w  for  %h» 
Aps-tX0  ldaa«  tantt  »iiA  offer^iitd  to  pay  ^h«  anoimt  hat  the  offer 
waa  jrvf»iood«     iafendant  t.ios  ioiyoduoe*   oartaln  writings  *  t«*stifled 
In  hl,i  or?»a  t>«Mlf«  aad#  inatiar  aj?etloa  as  of  the  Munleipal  tJowrt  Aott 
exaatlneid  Beaoie  ^ols^^naa*  ott«  of  tho  plaint Ifls.     At  the  eaneluaiea 
of  all  tho  evidfentoos  *»«d  iaft«r  the  Jury  Jmd  ooon  instmoted  1»y  the 
court,  a  v,*?dlat  m,^  3r*  turned  find  lag  the  ioaaoa  againfirt  defendant 
and  aai^otfalug  plaint  if  f«»  danagoo  at  the  ona  of  I160«     Plaintiffs 


-  9^  •i,«»iil«s#«  414  tmii9&i»  Hill  1U>  *  ^'   «»Mi»4^  a^<}  1«  »ii«laiT«««  «iCt 

^ita^sst  wA  i:^^  '^t^S^^l  nli'Tiir  m^'m»  v3Mim»vi  ^i  9^*i&iiv  kaa  «m«I 
gh  «¥li4M«£q  o^  inrft  4it964  ij^JbM  asf^  Ji4d  ku*  M4fl«att  4^#  Tj^xuh  tmd$ 

CftlMMl   «IM(   «£[  W«   fC^iSfW    t»^tX    fXA%<i~.    Ic  «.^feM(  «i^  V6l   t^f^  tO  flM  WU 


«^  T«Kt  «i^-  ■&;  *'▼«  ^'^  il*'  ^o  aci«jtrijosrf>0  t»iW  im  9*CV99 

•114  iftl  tt^fl^  91  «tri^  ttAir  I^H  #'"  '£i«i{)i»  fiui^W  ..^It  n^m^A 

»if4   t<?  l>»»«IHt  d  t«at  erf*  rX*  1« 


dl4  sat  caaq^l&ia  «t  th*  immvunt  at  %iau»  'irer^lat  l»u%  Ast^Mixnt  «ttt«rft4 
<&  xf.^;tiv>n  r«»r  A  a«vr  U'lol  «l4i«Ji  was  »T^ri'ul«<i»     ^  Juav  i.3*  IS^lf 
the  Jud^fttg.it  9X42 ar  latr9lTi»d   in  tim  pxoft^at  app^aJL  was  «ut«7«£^» 

iuiie  14 1  191(4*  dvi  «u}4  tiUi  s£uaa  is  a«t  «uiiia«  sJ»i  V6tii.t.bttu«     Aa«  ii 
is  fuxthex  Vfiitxf^c.  IhA.^  tint  «9fcl9s  fox  a  &%m  &^i«a.  :ii«r«liit)s^-;«rt 
tntttX'^4  )i9  axct  tl^o  ftdfti  is  OT<»r;ule(it  lusd  J|ud^a;«^ti  di'*&«r««l  !|$«a  tiM 
verd  ia%  ol!  t;ua  Ju^ry  fi^x  x,^  awsk  ai  vlAO,  %M  QQ&tA  Qt  ^'alt*** 

rttfSDuRjxt*  af'£(»;  isl^iiing  tk«  Iaas9«  99mR9ne&^  hX9  oooupimoy  ef  tli* 
ajj^rsjb^nt  abeut  £1^  it  X9£7»  az}4  eeatiiiiu^tl  t9  «ec;^y  it  ^mtil.  April 
I«»  JL^afi*  "^h^m  hi  mif^i  $ut«     ^4jf$3jr  th«r«&f%eT  plaintiffs  received 
th6  k«ytti  an^  tlity  took  |»dseesslda»     On  'i'vi^rum-T  ^€t  X^Stf  def@itd»iit 
rseeive^ji  &  l^Ht«r»  <diit*S  ^eWosizy  X&t  l^s^»  sigiseti  'i^r  plaintiffs* 
&i;ent8  and   Q;ddre:ei0et^   t<9  Masat  as;  folievst 

foros  waA  «»ffcol  from  iugr  !•  1926*  ^^\fj^  you  Hetify  u»  T^sCM^ShJi^ 
19 PS  of  7«mr   intsBiioB  to  c&a^sl  t^i^js^* 

this  is  ia  aecoYoaAos  nitli  «k  elsoiss  in  your  Xsaso  vrMeli 
X>3'(«vic««rt-.  ttm%  »lihtr  ^h^.  l^Si^cx  ov  l^i»u%&  im^'  t«r»iiastt«  the  les^os 
lij  giTiag  t«  tios  sthvr  party  64^«i&ys*  «ri&t6«  notise* 

Vtt  truct  it  ie;  your  intcutittri  %u  aonikwu^  yottr  teni^iojr* 
}tu%  it  ysu  conttt^plats  a»via«  4s  aot  fail  to  laetify  us  ugit  la<&sf 

Beueftth  the  slEat^fciac  ««  tl«  letter*  as  r«fC6lv«4  Ijjr  <s*ff»<p 

ant»  ie  tits  folldv^ir^^  ^Lrjsk  fora*  in  tjp«?'7itl»i;s 

*  Reply*  T'j-tei 

I  hisxmby  notify  yom  that  X  wtali  to 

retain  ths  prwaleer  i^feevs  rofcrrfet'   to  riF^Bwffi«rteiTi7 


Pef«rfiant  teatifiea  thftt  li«  kept  tliife  Uiter  ^in  iil» 
pock«t*  uBtU  ?Ixr»dfiy  Kiorr.l»c»  ^"*r^  !•  1928»  ^©b  h«  p-^rsssallj 
wTOts  SB  ii,i  f©iXo5ri«e  tfee  *«3Ptf  *15«%«»f   the  figurts  "S/aA$»*'  &»1 
tfcsB  filled  Iss  tht  \tlan)c  *q  tii#  f irtt  li»*  of  t3l#  «H€fly*  with  tm 
words  "do  Bot,"  sad   3ii^»«  Me  nans  on  tbo  blank  liaei  tliat  lis 


>"r4r^«»«(«l$^l>4   JMt-«:4    «#«  4k    XOt    »«i#«K    Mill   iMt    tiftrtbl^    Sft^^„.    .^ 

XiriSi/..  ItSta^  si  \4fc-:i»«  Off   ^*«ta,*iit©   %ai»  t^&^X  %I  V^  ^*  ~^^ 

♦«««  , 

*..  ■^:.->. 


-,ii*»J:S  X^ 

ilii 
nit 

9  -s--fi 

tf  ^^      oa^>:     ■. 

<        |t:i.»| 

1  rorr  ^ti^-ssa  I 

»4  «/*«9  i«aiA  4MXd  ikdiT  fw  •mui  ,t»ia  «ti"  9txT99 


*4* 

proeurtd  cun  •nr«laiM»»  per««B«Xly  a<!llr«fl«i«tf  1%  t»  the  ntaw  mud 
addr^es  ef  plaint  if  fo*  aj|«nta»  put  th«  letter  in  th«  enveloiw  and 
4x«pp«d  It  **!«  a  United  States  nail  booc**     The  letter  waa  tMit  j 

reoelTed  until  l^imdej  ttomin^t  Mtsireh  5th*      lu>n  reeeiTedt  tlMi 
•nTelope  {produced  by  plaintiff a  and  introdueed  by  defendant)  bov« 
the  po»t«HDarkt  "Chle^go*  Has**  4th»  4  p*  »••  193d«**     On  Saturdaar* 
Mareh  3rd»  b<^fore  plaintiffa*  amenta  had  r««!eiT«<§  the  letteTf  thegr 
wrote  to  hla  aa  followas     ^¥ot  having  heard  front  yout  your  leaaa 
M  the  apartiaent  you  uom  oo&upy  ooiitinuee  In  foroe  and  erfeet  oil 
and  fifter  April  31^0 #  1088 »  m.M  we  havo  ao  exutered  aaae  en  our  booico** 
On  M«nday»  M&reh  9thf  after  they  had  ree«iTe<s  the  lettert  l^bey  ^rote 
to  defendant  in  iwrt  u»  followai     "Ton  will  have  alxeady  reeeiTodi 
a  letter  frcaa  thle  off  lee  to  the  *tte^  tJaml  inawMich  &&  <  e  have 
not  heard  fron  you  on  or  befeire  M^ireh  lu%$  your  l^ieo  was  autonatloaSLy 
rene\!fed*       Und&r  the  exieting  aonditiesst  you  are  obligated  to  take 
oare  of  the  rental  of  thia  «ipartinent  for  period  May  !#  1929$  to  April 
30»  1929,  and  tvmA  j«isi.x  to  :^«at  thereafter  until  leaise  ie  etmeelled 
aa  per  atipulated  elauat  ifi  lease***     lefeitdant  further  teetlfied* 
notwithetandittg  the  reeeipt  of  th^ae  letterat  tha$  he  Taeated  the 
ayartnent  en  April  12 1  1923|     tht%t  ho  "waa  never  giren  a  copy  of 
the  lease  I"  that  the  eheek  for  ITS,  whioh  h*  for«.?rd«^d  to  oaid 
^enta  at  the  ti»e  he  waoaied  the  ap«»rt»ent»  i«  payment  of  tht 
April,  19S8,  rentf  was  returned  to  hi«i  suki  that  ho  *neTer  ^wo 
theaa  any  other  oheoh***     He  intiroduoed  the  eheofc*     on  the  top  of  the 
baek  of  it  la  th«  eodoraentntt     ''For  rental  /^^pril*  1920,  *  *  * 
final  rental  duoi  and  conpl&tin$  full  payvont  of  leaee."     He 
ftffthor  testified  that  the  reason  the  oheok  was  returned  to  iiim 
was  btoauso  Of  the  endoro«Ment*     Bessie    elsaaan,  one  of  tho  plain* 
tiff»^  testified  that  after  defendant  waoated  the  apartoent  it  *wa» 
Taoant  a  whole  yeari*  that  she  "tried  to  re«r eat  it  for  a  whelo 


•^- 


••tt»l  wit  aovt  tm'n  MuHMI  iaH«tf  jr«K»    icmXXoI  ««  fi^iC  •!  »#««* 

i^  tt»»%'^«  itm  99*t^\  Mi  a^umkimb^  Vlft^—  v«if  tsox  #««■#««<•  mU  fli 

■'.■iHii^gvtt  m  mm  kn^io^a  cMa  wm  im  htut  «ttt«X  «oe  XIi«a  x«;iia  ftiui 

vk  >^^tXi)  «v«d  Ul:«  iM^     i«««XXot  M  #^ia«  al  #Siii&ci*l»i»  •$ 

iusfiij^a^ttfji  »«»  *ttj»X  mtrns  t^aX  i!6«.«^iiC  *ttt94  %^  m  isr^x  MBtl  ^nM9d  IMI 

•vn^  vsT^o"  tt^  'U6  |«|ijit  «4  i^AfttEirt^t  •««  «#n»s  «tGCtX   tXl«iA 

•  <"  «  iHttX  tXl^iA  X«tffy««  ytfY"*    9tmaMi«9«mi  mU  «X  #1  lo  il»^ 
•B     **«*tt«tX  )«  immuH^  XXirl  dal#»Xv»«  te*  ««»»  Xatetvv  Xanll 

-{|i4iXq  «ii«  1fc«  •M  ««MM«l«     •!(»■»£     .tfttitfMitvte*  «j|t  ^  Mura^^tf  b«v 


-5- 

7»«r|*  and  tbai  wh»a  mh»   di4  90»   aha  "gKf   a  t««  a»at)ui*  e«(i* 

c«»0lon*  to  gttt  II  oocupltd* 

On  the  Mdond  trial  the  eridviMia  vas  aubstant tally 

th«  M««  as  on  the  flrat*     in  our  foxmar  opinion  we  aaidi 

*1%  vlU  toe  ^0erT«d  that  in  tha  letter  ot  plaintiffs* 
acentsf  datsa  i*ehruj4.r7  15th»  defendant  Is  advlssi  that  the  lease 
will  eontlnue  in  foroe  and  effeot  froa  Umf  1$  Itsa*  vnless  *fwm 
notify  us  by  Maroh  1.  lgaa>  ol  yaur  interitlan  to  «aa«el  s«aie»* 
and  that  ia  the  letter  ne  suggestion  is  aade  that  svsh  notlfleatisi 
should  he  sent  )»j  registered  itall*       e  thinh  that  the  lottery 
espeolally  as  it  appears  froR  th«r  erldenee  that  defendant  tfsis  *nrreV 
given  a  oepQr  of  the  lease**  whleh  v&d  drafted  by  plaintiffs*   agents* 
should  be  ooneidered  &s  aaountlng  to  a  valver  of  the  proTisisa  of 
the  l«a««  that  d«f  ectUant*  •  notifio»tiofi»  if  sent  by  mailf   should  be 
by  registered  aail*     £;ueh  of  sinil&r  proTieions  In  lenses  laay  be 
%raiTed   (39  Corpus  Juris*  ?■  1020*  se9«  149*)     And  vte  do  not  think 
that  the  fast  that  the  envelope  eentainiag  defendant's  letter  bears 
a  po8t«ci.irbt   indlo  ting  that   the  latter  ve«  not  nailed  until  Maroh 
4th»  c^mcluflively  and  as  a  natter  of  lav  orereomiis  defendant's 
tOistiaony  that  he  personally  isaile^   it  early  ia  the  norning  of  Maroh 
lst»  in  apt  tlae  to  oonply  with  the  proTlsiiHis  of  the  lease  and 
plaintiffs*   letter  of  February  15th*     In  our  opinion  under  tlM 
oonf noting  evidenee  it  WBim  for  the  Jury*  properly  instrtttfted*  t« 
detercine  whether  or  not  defendant* s  letter*  containing  notice  of 
the  terminsition  of  the  lease*  was  nailed  en  Maroh  Irt  or  Earoh  4th« 
It  hng  been  dfficloe<i  thrt  a  post»iaarlt  on  the  enrelope  of  a  letter  Is 
not  QonclusiTy>  but  only  j^ritta  faolf«  evi(  «nee  of  the  date  of  nail* 
ing«     (uhelburae  yalla  Bgi^  T.^own^l^*  102  Haas*  177*  131  f    Sjhl. 
Haren  dank  y*  Mitchell j  16  Conn*  1^09$^M$     16  Cye*  p*  1069*  o««« 

a.  i*)" 

Oa  the  second  trial  the  Jury  were  fully  ai«i  fairly  ia- 

strueted*     Two  la&trttotioas  offered  by  defendrjst  were  refused*  One 

of   &he  given  inetruetieas  !•• 

"The  Court  further  instruots  you  that  it  la  for  you  to 
deeide  whether  or  not  the  defendant's  letter*  eontaining  notice  of 
the  temin&tion  of  the  leas*  was  aaile<i   on  M&reh  let  or  whether  it 
wss  oailed  later*     The  Court  furtlMr  ins^xuets  you  that  nutwithstand* 
lag  the  proriei^s  In  the  lease  th&t  notice  by  letter  shall  be  by 
registered   taail*   it  is  the  law  In  this  ease  that  th^  faot  that   tha 
notice  was  not  sent  by  registered  aail  is  waired  and  if  snae  was 
sent  by  ordinary  siall  within  the  tias  spceifle^   In  ths  learo  tb«i 
said  notice*  if  so  glTen*  would  be  oufflci''fnt  in  lav  though  not 
registers^*** 


defendant's  eomsel  does  not  contend  that  the  rerdiet  ia 
plaintiff's  faror  is  not  supported  by  the  eridence,  or  that  the  court 
erred  ia  the  ^iTiag  of  or  the  refusstl  ta  give  aay  Instruetioa*  or  that 
the  above  quoted  clause  of  the  leaec  is  not  binding  upoa  defendlant* 


-^^ 


•i«wis 


lift  Vt»i  a  .i  ¥■!■?  «iii 

«.'       ■ 


>&^«  «lNWi  •((  ««' 


.jttlt*  An*  ••«•)  s^  iwi^t—  Iw 


•7^3  «t    lltfc. 


ttA  iXXfti 


timsftX  iMii  t«  in** 


s(i  .^^  i(di9r  i£Xq^«  et  taut  i^  lU  %tml 


■'.;v 


■  ■.>;.■- -.vc; ant '»rf'    vii<> 

?a£   b«IljMl  •«!« 


iizsvii 


•> 


(SM»  luyuU«HLZf ■  ySSMfljL  XW  111.  App.  413,  U6t     MoryU  T* 
y^Xgya  199  UX*  'ipp*  5da»  &«2,  holding  ftlaiilftr  oov«nttnt«  In 
l««iMi«  to  b9  T«lifli  antf  blndilng*)     Only  ti««  tf<m%«ntiot}if  &f  »ad« 
and  argued.     On*  i«  ths^t  tta«  Tttrdist  1«  a  Qonpromlae*  1«  ilXo&ioal» 
and  is  at  Tarlanoc  with  tiM  tbftoxl«B  of  both  ]N«atl«8*     Counsel  oasps 
that  oiUkOT  plaintiffs  should  havs  roesv^red  tho  full  atfiount  of  tlis 
original  judgment  as  eoxife»@9^»  %hixt  Is*  for  all  tim  r^nt  olaiawd  l»3r 
thsn  to  he  du*  when  the  aetlsii  was  semosiieed*  1^25  and  |20  attsrasyt* 
fsss  (including  the  two  aonths  of  Vaj  and  ItoM*  19^8 }»  or  only  l?9» 
for  the  nonth  of  April*  192dt  admittsd  hjr  defendant  to  he  dus*     Th« 
contention  is  without  msrit*     It  K^rely  aatomits  to  a  eonplaint  hy 
(gefendaat  thnt  the  da»»seo  awarded  to  plaintiff  hy  the  Jurjr  are  too 
snail*       ^hile  plaintiffs  mlsht  have  0o»pXalned  of  this  had  thsy  seen 
fit  so  to  do t  defendant  oannot  sttcceisafulXy  do  so*     {lv«id  T.  atts<^s»i|j| 
SO  IXX.  App.  43t  4f-80|    j[t»4eohfrg  r»  Orahaai.  «59  UX*  App.  142.  144-S| 

■I'yafXfL^.^iyLXs  JfmMx  asa  rix*  ^pp,  s*  9|    M«aii£jLt,JiaHHU.  ^^ 

111*  524 •  540«*1.) 

iiqtaally  vithont  sMrit  in  sf«r  optniim  is  ooani»«l*s  other 
•snttntioa.  vhloh  is*  as  wt  understand  it«  th^at  the  eourt  erred  hi 
setting  aside  the  oonfesaed  Judpasnt  in  its  entirety  and  ez^ti^ring  » 
senayatfi  Jud0s«at»  following  the  Tordiet  In  faTor  of  plaintiffs  for 
1150.     In  support  of  the  (Content  1««  coune^l  eites  the  c$^»e  of  Morr JLj^ 
Y>  Taylor,  IM   111.  App.  &as»  691,  whsre  it  is  saidt     -The  Judgnsnt 
is  la  pr opor  fora*       '^b«n  the  ismaes  were  fenad  for  ths  plaintiffs 
it  was  aecerdlng  to  well  settled  praetioe  in  nisi  wrius  eourts  to 
y^etorf  the  Judgment  toy  confession*  ♦  *.      I^L-gal£g^Jl^.iLJ*yaffiff 
and  i»ds»sii^ent  iu^iffasnt  woxOd  have  he^n  err oneous***         In  that  c  as« 
a  Judgaettt  hy  eonfession  on  a  lease  had  heen  entered  ag&inst  th« 
defendant*     ^Xterwaldi  ths  JudpMiiit  was  opened  and  defend^yat  giT«a 


-^- 


tu  94timvmit  tjxiffi*  itti«h&iM(  «jiit  ««M  •««*  •x£z  ttx  niifiy 

jiatei  «*-^  •9«E^   •^'tl  OS 

(«x«>€>«  «i>a«  .xxi 

:'Jt   5.iiT^»   'i'i.i^'i  ^3   t  -Jit  till   t>atiiaidlMSM  ««  »«  ««i  Ht^tittr  %m^iiam4m»9 


.?J:.-ao 


■»/ 

J^ji'-'.,-   ,,.              •^«>    ^v 

^iHimjeiirt  tHO^ 

... 

tYStltJliftX^  tiiii 

«» 

•♦  «#'■5v^•^  «;';^' 

?rr 

S$t3UUtMA..£L^*^^.-  ' 

9«4»  *-•  -^"'    -* 

Wf^    f: 

Mrril  ^'; 

^"'   ..a.rTiTKthi'tl  iff 
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leave  to  Aef«nd»  *  tlM  J|uid4p«at   in  liiye  acfantla*  to  oiand  «•  aeoiarity* 
Af tur  %  trial  without  a  4^2^^  tho  oouft  fawsd  th«  loauoo  In  th«  plAln* 
ttf?*s  faror  tor  tlia  £^iyL«||a$£|jyai  <»^  tHetr  olal»  and  adjod^efi  that  tho 
ooaf«aa«d  judgMmi  standi  eonflr«a4  «a(MS   la  fall  t9t«m  a«  of  tho  dato 
of  1%«  renditiaii*     AnA  the  appeUat«  oottrt  afflrsod  khAi  ^aA^smn%m  la 
%)!•  froo«nt  oaoo*  in  ▼!««  cf  Ui«  fstot  tlttit  the  JturyU  Tei'<>&et  m^u  loss 
than  the  full  aaottai  of  plaintlffo*   olaia»  tk«  ^<xta:%  ooul4  not  propor* 
ly  oonflm  th«  oonfsoood  ju/S{pi«tit  In  lt»  entiroty*  im&  rory  prop*r]Ly 
vacated  it  «und  <Fnter«»d  a  b«w  judgnont  agetlB«%  <i«f»nd«at  la  an  amount 
in  ftccordsunoo  with  th«  Jury»»  rercsiot*     it  Is  woll  oofetlod  tliat*  irtitro 
a  eonfe9s«d  jud^ost  h«8  boon  o|tea<?d  a»d  tl^  dofendaat  igrlvon  loaro  to 
defend*  th9  ^nurden  iroots  upon  tho  plaintiff  to  j|»roT«  1^.9  o%9«  th«  eawi 
aa  if  thero  had  T>ooa  oo  «ionf«osed  p$dssia:2nt  oatt»r«d    (C^hjea  t«  B<».!8oat|hal^, 
307  111*  App*  391 »  333 )•  and  tho  oa^uoei  of  aotlon  le  la  th^  asoao  stato 
as  If  eosanoneod  la  tlto  tiarditmtj  proeeauro  ¥y  ovttssons  (aoorgo  Jt  Cool:  Co< 
T«  Jotoeon>  179  111*  App*  35 «  M«)       ij^  in  easoo  wlioro  a  ooitf««»odl 
^ndjgBSint  baa  boon  oponedn  and  the  defondant  shows  that  at  let^st  a  por* 
tioa  of  tho  judgaioiit  i»  iapx^poirt  it  hais  hocB  deei^ffd  thi%t  tht  ootirt 
»«y  r«du««  tho  Judnnoot  or  sot  it  asido  altogothor*     il^jj^iyi^  v*J«aolEi^f^ 
32   111.  475,  4?«|     gijtSuifO  y.y.,.CftjBBtf»gjl^A  ^  ^^i*  ^'Pl»«  i«^»  l»i») 

7ht  JuGi^gstont  appvalod   fjrcaKt  «nt«re<^   Juao  18*  1931t   nimvM^ 
ho  and   io  aff  irniNl* 

Koraer  ami  iieanlan*  JJ*,  eononr* 


•««*  90i  «»  Ml  «M»r  JC^Vt  Ml   Mill  ««aiik1CM»  teMll  iMMlftltfl  M  ijijipi 

Hi'  #linw<liH  tA«i^  M«ifsin«  Hum  (t^MUf^m^  •Ai  ma    •miii^»9%  m$i  l» 

1,^,.  '  '-   «f!t  Si    &<HiWI|ilW»  U   M 

-:   ;  ,;jsi:  ,*!•«..  .XXI  a«  j^Uftw^ni^,  Ag-^ateagj    ♦•»*  *«▼*  -^^ti  a« 


4,XJ/?>TfvC      ,,  ,       :  /r.^      i;,TU4j 


MS22 


XAK7flA  mnmrSt  •xeoutru  of 

thft  laet  will  of  DCS  A  aivKBST» 
deoeaaod* 

AppellMt 

▼• 

An^«ll«llt« 


)        APPEAL  PROM  SUK3U0B 

COURT  ♦  COOK  COUHTY* 


266  I.A.  609 

at«  nS'-.trnTSQ  jn!?n<s£  mimj^  mzimmi^  tats  oi»ijitc»  of  nm  court i 

By  thl0  App«al  defffiidaiit  seeks  to  reverse  s  Judsnent  for 
1X900 »  r«Bdered  stfalast  hla  cm  Bigr  It  X$3I»  following  the  ▼eritet 
of  a  Jury*  la  sa  aotlon  for  A&nis^nM  for  personal  injuries  rec«iTe«t 
1»7  lora  Herlisl  In  nn  aut»i»ROl»iXe  aecl4e»t  on     ugast  26 •  1929 # 

the  iic6io»  ^as  eose^eneedi  diyriag  the  Iifeti»»  of  Mrs*  Bex^st 

on  April  ^t  1930*     To  her  d^olarftiioiii  oanalst^lng  of  three  eomitet 

defendant  filed  s  plo&  of  the  genersl  ie^ue  sb^  a  further  plea  tieny* 

iag  osnershipf  oper.'^tlea  or  oontrol  of  the  automobile*     On  X^eoealier 

df  1950^  her  deHth  being  suggeetec  •   it  mx&  ordered  thst  Martha  Men* 

iieitt  as  executrix  of  her  laet  if  lilt  be  suOatituted  as  plaintiff »  and 

an  aaended  deolaratlon»  also  of  t^hree  oounte*  nas  filed*     In  the 

firet  count  It  is  arerred   that  on     ugust  26«  192,9,  defendant  otmed 

and  v(''»  drlflng  an  automobile  in  an  eaisterljr  direction  along  and  upon 

Lincoln  Kig}smy«  approaohing  Rse  Raven*  lad  1  ana t  that  Krs*  Herbst 

and 
was  "an  inrltej^  guest"   in  the  nutonobllet  but  had  no  control  or 

oaaatfeasat  of  lt»  and  was  at  all  tiaes  In  the  exerolee  of  due  ears 

for  her  own  aafetyi  that  defertfaatf  not  regarding  hla  duty*  so  neg* 

ligenily  operated  the  autosMbile  thi^t  it  «tr«ek  with  great  foroe  aadi 

violence  "a  o«rtalB  other  autoaoblle  atsjidln^  along  ^nd  upcm  an 

lateraeoting  highway***  whereby  Mrs*  Herbst  suotaiaed   serious 


l^  o  O^ 


J    ( 


i^CIAll^CKi^L' 


*STff)IAS 


'9f»vi^d^i*t  n»lta%m  X£4Soa<s««c  t;^^.  » 


•**'*         »!•*-■' 


•8* 

p9n8An«Bt  injuritttf  «t««     (Here  ar«  iitftii^d  %ha  extent  and  «liara«t«r 

of  the  injurlee  Mid  expenseis  ioourred  for  m«dl<ml  oarct  eto«)     T1i« 

ayernents  of  the  sceonA  anci  tlilrd  ootante  are  the  eaaie  except  in  th« 

paragraph  vherein  th9  pnrticttlor  neglisenee  is  ohnrged*     la  the 

«reon<i  count   it  is  averred  i 

''That  it  heoaoM  nnd  wa@  d  feBtfaiit*8  duty  to  opersit^  and 
driTe  hie  nutoa»9blle  at  a  nafe  and  reaeoaalile  ri*«  of  »p«9d»  haTlng 
regard  for  the  trnffio  and  the  uee  of  the  way,  and   oo  ae  not  to 
endanger  the  1^,^,^  Uah  a»d  safety  of  Sora  Htil&at.  iSTn  and  th^ro 
In  her  lifetiMOf  yet  *  *  defendcyit  did  not  ohe^^rve  hie  duty  in  the 
prenieee*  hut  on  ihis  contrary  drore  hia   .KUiouohilo  at  a  hi^a^  dangorwui 
and  unreasoaahit  rate  of  ai>ted>  wUh^yt  regard  to  ^higi  Iraf^fJc  and  thi 
yge  of  the  way*  or  tii«  chftrnoter  of  the  neU;hhorttood«  la  8on«s«quenoo 
of  ishloh  n^gll^enoe  defendant's  autonohlle  ran  into  and  ylolently 
struok  a  c^-rt&ln  oth<^r  nuto^iobil^  %him  and  there  al.ong  and  upcm  aaid 
highway •"  ete* 

IB  the  third  ooiimt  it  io  ay«rredt 

'*That  it  heeiijBe  axu^  was  defondaat'a  duty  to  operate  axid 
drlTO  hi*  a»toJBobU«  Eith  ^^^r^jaji  m,.Sm&%imMm. SM.Jhf^M^j. 
jLi|^..g^<l  ft^fflg.  »;f.,|af|^r||a,jy^|^  and  •t^ra  thwi  and  thiiro|  yei^^ 
defendant  <^id  not  ohserro  hiu  duty  in  thi^t  behalf »  hut  on  the  con- 
trary* haying  8ufrioi«rnt  ;!j»d  ample  time  and  opportunity  tn  bring 
his  AtttmnobiXo  utidtr  control  artd  to  a  etop*  droye  it  Into*  upon  and 
•Msainot  a  certain  oth«^r  aato^ebllen'^  ete* 

On  tho  trial  th&  two  witnes^ee  called  hy  plaintiff  to 

testify  aa  to  the  ee&urrone«  wore  Leim  Lowln*  a  aioter  of  l^ora  Merhatf 

and  Lillian  <^wiek#  a  aieeo*     Both  wore  exiuaiii«^d  aad  oroa8<»«xaimi]ied  at 

eoneid&rahlo  Imgth*     ?ro»  their  testinony  tho  following  facto  la  aub- 

stanco  appear*     On  the  Ae^  of  th«  ac&i<ient  defeadaat  hnd  throo  woMon 

in  hio  auteotobilo  aa  hie  gueota*  -  Para  Hex^st*  then  aged  66  yeara» 

I^aa  Lowiat  agtd  64  ycfenit  «ad  Lilliaa  ^^wiok*  aged  31  yemru*    They 

voro  trayelliag  h«twooa  Chieago  and  Canton*  Ohio*  their  de^itlaationf 

oa  a  such  trayelled  highway*     They  had  pa8;^ied  the  city  of  Fort  i^aynot 

Indiana*  and  wore  appronching  the  town  of  Hew  Hayon  in  that  Stato* 

^''roM  Chicago  to  Claix*  Indiana*  defendtmt  dxoTO  the  oar*     Fron  Qatxj 

to  yort   •ayno  iixu*  ^wiok  droy«  tho  ear*      lion  ohe  ootj^eaoed   to  driyo* 

defendant  cautioned  her  to  bo  esr^ful*  stating  that  the  brakeo  oa  tho 

«ar  wore  not  in  good  «orkiag  order  at^  needed  adJUEtm«nt*       t  7ort 


''^-<^  iil^  *«»  •ini»«#  mii 


iu»   VTOixa  ;?n 


■f    l?t*'/    *i-::J 


-5- 

"«yB«  defendant  asalit  ^«eMM  %h»  driver  of  tlu  oitr  and  hft  th«r«« 
A/i«r  droTtt  at  such  a  rapid  rate  of  epoed  as  to  paos  all  ilio  othor 
eara  on  th«  road*  going  la  the  mmm  dlroetloa*       I^ora  Herliot  and  tho 
other  tvo  mttmn  repeat adly  requooted  hia  to  dJrire  sloiter  and  noro 
carefully.       At  ooofei  request  no  would  elow  down  for  a  ohiort  ti«o 
and  then  reovRO  an  &T«ra«e  r^te  of  8po<Hl  of  60  mlloo  an  hour*     Tho 
aoold&nt  im99mt9i  ahoiit  3  o*olock  In  the  afternoon*     It  n&a  a  "brlitht 
day*  the  paTeaent  dry,  and  the  rlow  of  tho  roadway  ahead  unobatructod* 
Ahoat  Xoo  foot  awiar  another  automkhllo  was  entering  the  highway  froii 
•a  Interoeotlng  road*     lefendent  then  vaw  drlTis|(  hie  oar  at  $Q  Miloo 
an  hoar,     in  trying  to  avoid  a  oollieion     with  thio  other  autoMobllOf 
after  applying  hla  brake8»  defendant  oo  loat  control  of  hio  ear  that 
it  violently  eellid«fd  nlth  otill  another  autonobilo  vhioh  aao  otand* 
ing  still*  parked  by  tho  side  of  the  hl^>h»ay«     All  three  of  the  wmnm 
ooro  injured*     Mrn.  Herbet  reeAined  uaeonscioue  for  about  half  aa 
hour*     3ho  trae  firot  treated  f\%  Cantwa*  Ohio*  and  afteroardo  in 
Chicago*       aho  suffered  a  frriCture  of  tho  polvlo  bono  and  other  oovoro 
and  pemanoat  injur  lee*       In  Chicago*  ant  11  she  died  froa  a  "cerebral 
heaorrhado*  or  "atroko  of  poralyeio*  la  a  Chioaso  hospital  on  £oveaft>or 
21»  1930»  ahe  oao  tr^at^^d  froa  tiao  to  tiao  at  her  heso  or  in  the 
h099ital  by  I<octor  ?ri«ch*  vho*  after  her  denth  fllod  a  claia  for  hie 
•erviceo  in  the  probate  court  against  her  estate  for  $1411*     He  toatl* 
fled  that  a  retxaoaahle  ohsrfe  for  all  hio  services  would  be  llGfJiO* 
luring  the  eaaalaatlon  of  Kra*     wick  it  appeared  th  t  both  ahe  and 
Mrs.  lovlB  had  ooaaonood  eeparato  auita  for  daaagoa  agalaat  defendant* 
whioh  were  pending.        Sidney  Hei%at*  a  reaideat  of  Kaakakoo*  IllinoiSf 
and  a  oon  of  I>ora  fierbot*  alao  «   u  o&llod  aa  plaintiff's  witnoao* 
aad  ho  toatlfied  aa  to  the  blUa  ho  had  paid  for  hospital  aervloeoc 
Gto**  rendered  for  hia  aetlurr  in  Chlongo  after  ths  accident*  and  aa 
to  tho  extent  of  her  injur  lea  and  tho  nature  of  the  treataent  therofor* 


•Yiii  bum  twrnvJi^  t^iib  »^  mIi(  fe»liMMi99t  iUl*«<«K*i^  ommv  flv#  iiMll« 

9tA$   «««!■  •   «^  SMlfe  «•!•  MElMV  Ml  tfMMf»«  tftM   $h        t%X£«%f««» 

^  »*..■:>  )«,;7     .*      •-■■■I.:.  >!".  i-i /«■;.' .n     .*      :»  £S .  ii-/'.-,!      S«  Kvii    ■■      ;•(     ■■'.iJ-   H  5 ',>^ J| 

"So  disflu'.  i-^^iOiCs.?^  1«^.^  "ke  »httt  ♦!!#  H*^'  ^fMI's.^'»^  tiliH  till 

t^RAisttUb  l»al«B«  t«»aft  *%»%m  ia*%S  **tM 

4«*oiTt««  lMii%a9d  vol  J^l««  (M«(  Ml  »Uik4  9>Ki  oJ  a*  ^i:ili;ri«l  lul  ten 
•A  bna  t<aeUoo«  mi  xWU  •jIM^slifd  at  'MstfjNHi  mid  ^ot  ft9^*ba«»Y  ««t«« 
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H«  further  testified  thttt  the  bUls  eentraoUd  for  Mrs*  H«r1i«t 
while   she  ima  In  Cnaton  asid  all  pitjrsieiaii' 8  \>iXls  rsamiBsC  UBpald* 
Ca  hlB  eross^ttX'^winatloii  it  Appeared  th.'^t  th«  only  h«ir8*ai*l«ir  stsdi 
n«x%  of  kin  of  I<o  «  Horbst  ««r»  idLftlnfeiff  (her  4aiag;ht«r  nxui  executrix 
of  h<^r  ttfftate)  and  hlrosolf ,  aldiioy  Ifexteat*       ttro*  ll«iihoii»  plai&atlff  * 
did  not   testify* 

/vt  tho  oonoluRlon  of  plRliftiff*«  evlderNrt^  defet^oat  was 
•ailed  as  a  wltnosii  in  his  own  hehalf  •         fter  he  hiics  glTioi  his 
Chiengo  address  hi«  nttomey  ntattd  that  he  v&o  ''tendering'*  hl»  aa 
a  wliBeeai  that*  nn  bo  unde retold  it»  the  ooiirt  had  previously  exprooo* 
od  an  opinion  that  under  oeetion  2  of  %h«  r^Tldenoe  Aet  he  waa  '^aot 
cooq>etent  to  teutlfy  either  ae  to  the  f^^^ta  of  the  &e«ld«at  or  aa  to 
any  oonrereatloBs  h&^  regarding  it»*  hut  th»t»  of  eourfstet  he  eoold 
testify  If  no  ohjection  nao  Kado«     Thereitpon  plaintiff's  &tt«»ra^ 
objected  to  the  witness  toetifyiag  aa  to  the  matt  era  nentlimeo   and  t3ur 
oourt  ruled  that  the  witness  Vfis  not  e«S9|petetttf  »m&  defendant  exeej^od* 
X'efendant'e  nttorney  amde  no  off^r  aa  to  whnt  he  expected  to  prove  hy 
the  witness*  and  thereiQ^oa  stated  *«•  will  hAtt  to  rest)  we  haT«n*t 
any  def<anee  we  oan  interpose  if  om*  ellent  1»  haTxed*"     thereupon 
defendant  reet«<i  »M  no  furth«r  evldimoe  w  »  hoaxd* 

Soreral  }»olntA  are  \xggf9tSi  hy  defendant's  eoutmel  aa  grounAs 
for  a  reTereal  of  the  judipsent*     cme  Is  that  curing  the  trial  and 
during  the  cloeing  argusMnts  to  the  jury  plaintiff**  attorney  Hade 
Improper  statements*  prejudieial  to  defendant*     A  auf  iclent  answer 
la  that  defendant  hue  not  asslgnsd  aac*^  error •  «.*  to  these  saattera* 
a»dt  henoe*  the  contention  neei  not  ht  oonaldcred.     ditch  y*  >  cnnptts., 
lie  Ill»  S8a»  290«1|     Vlllaife  of  NortJUirook  ▼♦   "torha*   5l3  HI*  3fi0t 
3621     Qaeoh  ▼«   tntematlonol  Hitrrester  Co.,  laa  ill*  App.  493,  457«) 

c^ounsel  also  oontenda  thsit  plaint  if  f*s  j%ttomoy»  while  tlM 
witness  Lllllaa  ^wlok  w&a  on  the  Btand  "deliherately  hrought  out 


«4  9A  ■«<>  ^i»»^a«».ji  itiM  It©  «;>  ■    -«j«WJi»  ttl««««  »»  ii»<t^pBft 

>vti^m'3m  imabRfftitt  imsf  ««ii»#t«i»9  t^dft  s-i^  iMi«ti9|ir  mI^  #«f(4   bOjUY  ,#l|W9 

tf^y*^**'^^  ttiT  ^MM)     tii^nmhtmmga  04  iMm  Hnnm  091$  * 

,ou  ail  tic  jflgfKf^K?  rtnm^Miis&M..mBiiM  «-«-"•«  *^^  *^^^  *i-^ 


l^propvr  Matter  r«fiiijr<iliijl  all«stO   affcxK  of  caspromlee**'     the 
■att<ir  or  etiktement  of  tlw  vltMiss  vae  braueht  out  ori&iB«aiy  U 
■A  ttiir«Bpoa»lTtt  answer  ta  &  HuestlOB  &dktd[  by  <!lsfi»iid&ni*s  attorney 
oa  «reaii*«x&Bii2L^^tion*     K*  aaie  no  iKotion  to  strike  oat  tho  ttxisvcr* 
On  r»-dlrect  oxAaiaatloB  plaintiff* e  attorney  aekod   tho  wltn*os  a 
question  eoncralng:  s&id  st&tencnt*       The  viteoofi  started  to  Mi«ir«r» 
but  b«foro  she  h«d  couplotsd   It  th&  court  «u»iftiiied  defeRdsoit** 
attorney* ft  objection  to  tho  tjtuostlon.     i^^urthexmoro »  wo  Ao  aot  tbiiilc 
that  it  appears  that  plaintiff* ^  {itieinoy  sought  laproptirly  to  hrli^ 
to  tho  attoiitian  of  the  4uxy  the  f&ct  th^^t  offer*  to  eettle  tlu» 
freoont  oult  hei^  he^n  bmmsIo  by  d*f«»fi'(mi  or  his  tt|rettt»  or  thnt  any 
auch  offer*  ever  1b  fact  voro  nado*     fl9k»r«  ia  no  »erlt  in  the  eon* 
toBtioa* 

CouBoel  farth's^7  ooatonds  thf).t  tht  oourt  i^rred   "la  refuaise 
to  p(i)r»it  (Ui'&i^ant  to  toatlfy**     Seotioa  2  of  $ur  ^Tl^cmioe    ot 
(Cahill*B  atat*  19ai>  Chap*  i§I»  p*  X4S8»)praridea  In  partf 

"Uo  p«.rty  to  aaiy  olvll  aetloa»  auit  or  proceed iJigt  ot 
peraofi  dlr-ctly  latoroatet!  In  th^  event  thertof »  shall  be  aULaw«d 
to  testify  therein  ©f  hlis  ovn  seotion*  or   in  hlo  oisti  beh?ilf »  by 
virtue  of  the  fosregoing  aeetioa*  whon  any  a4v©r0O  party  »uo«  or 
dffonda  <^  *  a»  the  executor  *  *  of  s^ny  decea&ad  peraonf  ^   <^»  unless 
when  oalled  aa  a  i^ltnoisa  by  suoh  HCivcrae  party  ao  auing  or  d^feixliniKt 
and  aXao  axeept  In  th<^'  follow  in^^  easeof  naiael^:  *  * 

Tkly^»       ^hara»  in  any  suoh  aetiont  t»uit  or  proooeaingt 
any  auoh  p&rty  auing  or  d«fesidlui»  m^  »<forei!iaid*  or  lyay  person  havings 
a  dirfrot  iBtera%1^  in  the  event  of  auoh  aotion»  eult.  or  prooeeciing* 
shall  teetify  in  behalf  of  ttuoh  party  ao  sulni;  or  defending^  to  any 
conviire  vtion  or  trana^^otlon  v^ith  the  Oi)i»oaite  party  or  party  in 
Int' reat,  tiMr.  auch  opposjite  party  or  party  In  interest  ahall  alao 
be  peraitt«d  to  tQ&^ity  aa  to  th«i    e^^sie  oonvcrsi^i^lmi  or  tj:^»r^ctlS&jJL 

CaunaaX  arguea  thatt  beoauae  the  nlfea  (Mra*    vwiok)   of 

i>ora  Beziiat  teatif  lad  aa  to  the  ooeurxenee  and  alao  teat  if  led  that 

»h«  {iiTA*  Saick)  haS  brought  a  aeperate  suit  againat  deftjndant  for 

hey  pergonal  injuriea  rrc^lred  in  the  »na»  aocident»  It  la  "a  faly 

goaetruotlon  of  the  statute  to  aay  thnt  aha  usa.*  dlrtctly  Interesto* 

In  the   res^ttlt  of  the  ault  at  bar,"  aud  th«.t,  It^s^MjEfiMJiS^Ul^UaU 

Int  reata^   (ahe  haviniT  testified  aa  to  the  oeourrene*)*  defendant 


'i|* 


.  .>10J!S2.*li'w  . 
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."SttaJ^  «"*  »*  ^^  ■-*/."   aW<^«   «<#  '«*   *J  ■  • 


«K«  A  oonpetent  witneaB  to  tvstify  thereto*     And  in  support  of  th* 
emtoBtlon  and   ?>.rgum«nt   counsel  citos  ih«  hoXciliigti  aad  tfcoloioB  of 
our  SuprooM  Court  in  Vftp  Meter  y«  Qoldf»rl»,^  317  in.  «so.     That  ault» 
unlike  Xiut  pr^oont  ono«  vub  originally  brought  under  stcttono  1  muI 
2  of  our  Injuries  Apt  (C«]iill*«  Stat*  193lt  ataap*  70,  p«  1S99}  f«y 
the  wrongful  killing  of  a  yourais  hoy  hy  tho  defend  en  t  in  an  autooaobilo 
accident.       uring  the  trial  a  yoimger  brother  of  the  dt>oea«od  teeti- 
fled  as  to  the  oocurronoe  and  the  eourt  thereafter     allowed  tlM  defend' 
ant  also  to  testify  thereto*       The  verdict  an4  ^wsg/nnt  were  for  the 
d'sfendant*     On  appeal  to  the  appellate  court  tho  Judgnent  was 
affirmed »  and  •»  further  appeal  by  eartifieat*  cf  iBiport<aioe»  the 
Judstttnt  of  the  appellate  court  vna  afflnaed*     It  ^as  contended  in 
the    'upreme  Court  th<.  t   %h«  trial  court  ooi^aBitted  error  in  p»naitting 
the  defendnnt  to  testify  to  the  nccurrenee  after  one  of  deeeaaed'a 
next  of  kin»  his  said  brathery  b»d  testified  therftot  but  the  .  upresM 
Court*  in  denying  the  content ion*  held  in  sub0tsBee  (l)  th^t  the 
right  of  action  for  wrongful  death  as  created  by  the   i'tt4urie»  Aep  i» 
not  for  the  bonef it  of  the  estafcy  of  the  deoeased  but  is  for  the 
benefit  of  his  mMt-JtS^Mi&L  *^  ^^^  *^«  'f®*^  parties  in  int#i-est  with- 
in the  neaning  of   the  statute  in  th«  ^idenoe     «t»  and  (2)  tht-?t   in  a 
suit  by  the  adttinistrator  of  the  ostato  of  a  deooReed  person  to  re« 
GOTer  daaages  for  vrotigfully  cmusing  the  death  of  i^uoh  person*  siMI 
wherein  tme  of  his  next  of  kia  is  an  oocurrenoa  witness  and  glwes  hia 
▼eraion  of  the  accident »  the  defendant  in  su^  suit  is  properly  per* 
aitte{^   to  testify  under  the  third  exeeptiaa  af  aectioa  2  of  the  £Ti* 
denoe     et»  and  for  the  reason  th^t  the  ward  "transact ion*"  is  used  in 
the  statuta  in  a  hraad  sense  and  ineXudea  an  eecurrenee  such  as  as 

accident  resulting  ia  death* 

*e  do  not  think  that  there  ia  nny  svibstantial  merit  ia 

eottnsel*s  contention*  •r  thai  the  c^   oision  and  holdings  in  the 


i»t  (^i»e4.  .  i  »«>t  *t«j*:<  ftwx  ♦#ji#e  •♦xxi<*o)  t*A  vfti^vt^.  i«.  -»  t 

ii^XXie^     w*tft'  v»>«  «ttfi  &e«  ••«MnMr&»»  «tfl  «#  ««  MIt 

?j ft!  >♦**««  <*i   r^*  nre  o«  #'f«««  X»i*rrf   ^«l*  imd$  itutO  •••Kfw^-  ^iCI 


foXdf^^r)^  c«««  rm  h9r«  ftppXieable*     v'Imr  the  prcsviit  aotlen  was 
eott£aeno9d  by  lira*  Kezliat  in  April*  1930*  il  was  to  r««0T«r  dnaages 
for  peroonftl  injiarlos  ahe  hnA  r^o«iTo<}«    Befero  %h«  oaao  ««.«  ro«%ehod 
for  trial*  bM  about  15  lujntha  &ft«r  the  aecldent,  oho  died*     Under 
section  15  of  the  Administration  Aot   (Cnhlll^s  St«t«  1931»  Chap«  3* 
p»  71)  htr  action  ourrlvod.     In  |Li|«fJlJt?.  »iS?^ji  530  xil.  &71,  SM^ 
it  is  BAldt     *Prior  to  the  onucteoat  of  th^  cttrriTjal  atatuto  (Admlnls* 
tratioii  Act*  sec*  123)  an  action  for  pttraonal  iajuriaa  abated  with 
the  dentil  of  tho  Injureti  party  in  all  cases*  but  aince  the  pao«af« 
of  the  ourriiral  atrntutc*  and  under  it»  if  the  injured  person  diea  froai 
aomo  other  oauae  than  tho  isi^wty  the  action  for  the  injury  to  hit 
person  ourriTes  to  his  poraonal  repreeentatiToa*  *  *    tho  Injorioa  aot 
of  1063  «aTO  a  new  oauao  of  action  nhere  tho  injury  ye»ulted  i»  death» 
In  c»aos  where  the  injury  resulted   in  de^th  the  o^K^on  la^  miction 
abated »  but  und«r  the  it,ot  of  1SS5  the  right  of  notion  was  contlnu^^d   in 
the  naao  of  the  legal  roinreaentatlToa  of  tho  deooaeod  for  the  benefit 
of  the  -erldo^r  and   the  next  of  kin  &f  the  deoea^aod**        la  the  present 
caiso  it  doe@  not  appear  th  t  Mrs*  H<?rb8t*e  death  reault^i^  fr«ni  hor 
injuries  ree^irod   in  the  ttcolcient.       hile  probably*  because  of  her 
gidvanood  years*  those  injurl^is  hai»ten«d  her  death*  the  (i^Tidenco  dia« 
oleaee  that  sho  died  In  a  Chloai;e  hospital  on  MoTenber  21*  1930*  fro» 
a  "cerebral  henorrhaffo*  or  a  '*atroke  of  paralysis*'.       Furthermore*  oroii 
If  it  aaqr  bo  said  that  her  injuries  "resulted   in  death,"   neither  th* 
plaintiff   (executrix  of  l»r  estate)  nor  Ray  of  h%-r  aoxt  9JLi^  testi- 
fied ao  to  the  £0pv^rj|l.9JtL      ■<elthor  Urm*  Zwivlk  (a  nieoo)  nor  Mrs* 
X.e»ln  (a  sister)  wore  Krs*  Herbst^a  next  of  kin  or  had  a  "direct 
interest"   in  tho  outoono  of  the  action*     la  th*  -^ iXe<^  case*  yHPf%» 
after  roferrlBg  to  aections  1  loid  2  of  the  Injuries   vot  sad  particular* 
ly  the  words  "next  of  kin**  a«  used  la  the  stfttwte*  omr  ^lipreae  Court 
said  (y*  »«l)i     -the  words  'aoxt  of  kin»  are  used  as  a  tecJinical  legiil 


i*:  ♦qjari;^  «li«i  »<«^-  »«XXJitoO)  *»A  iwl4M#M«iB^''  •<*  ^»  ^^  «««••• 


^  ^g)j^j>;^ri 


.-:  ;.:a  »«u  tmAi  p9ajM  'XMfio 
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Mil    '^«i&}:' 


<0   Wti    A  -i^iBLt 


•lAiMliYAf  ten  to-.  fia-aitftZ  Mtt  t«  ft  Mi«  X  etmii999  •^  8ftl«n»t»^  i:b'^.<='. 
X«»»X  I  *  A  SA  ^MK  00^^  *iiiX^  Iti  j^.sw*  »ib^«w  unsr"     i(x»e  ««)  ^Xm 


phras«     iB  their  ordUiezy  teohnieal  s«n8««  *  *    Th«  tern  *ncxt 
Of  klflt*    la  its  teohnle«l»  l^gaX  n»aning»  aoaas  persons  nearest 
In  degree  of  blood  stirriTlns*     In  Its  pr  ctleal  ua«  the  tent  hao 
ooae  to  neant  ordinNirl2or»  those  persiins  who  take  the  persoma  estate 
of  the  deoeasod  under  ttie  tstatutes  of  dlutrl!?utlon*   *  *     Under  our 
»tatttte  OB  deocent   »  ♦#  peraonal  property  descends  first  to  tho 
deeeasod*e  ohlldren**   (In  the  prc^^ent  oase  there  were  two)  "and  their 
descendants  In  aquaX  partSf   •  the  descendants  of  the  deceased  ehlld 
or  crrandohlld   taking  the  share  of  Its  deooasod  parents  la  equal 
pfxrts*"     la  the  esse  of  Ogden  t«  Keok^  25S  111*  App*  444*  it  Is 
deolded  In  substance  that  la  an  nctimi  for  the  wrongful  death  of  an 
Int estate »  whore  neither  tho  administrator  nor  aiQjr  of  the  next  of 
kia  testified »  although  one  of  then  was  available  aa  a  witness*  the 
defendixnt  was  not  a  o<»peteat  ^itneea  to  testify  la  his  own  behalf 
as  to  th«  ooourrenoe*     And  in  comuentlac  upon  the  oit^rd  Gpldfarb  oaso* 
the  oourt  said   (p*  450)  "The  Ooldfar>  easo  oaly  pemlte  a  defendant  to 
testify  where  either  the  administrator  or  aoact  of  kin  has  testified  la 
the  first  Inetaneo  to  the  facts  oonoeralag  the  happealag  of  tlM 
accident*  atid*  la  that  OTent*  the  defeadaat  is  then  permitted*  under 
the  proTlsieas  of  the  iCxoeptloa  3  cf  seotloa  2  of  the  i^Tidenoe  Aot* 
*  *»  t«  testify  to  the  sane  transact Ion.* 

defendant *o  oouasel  further  cont^^nds  In  subetanoe  that» 
after  the  verdiet  had  been  r«?t«med»  the  court  erred   la  orerrtaing 
defendant's  notion  in  arrest  of  judgoMMat*     It  appears  that*  as  the 
aocideat  happea^d  withla  the  .^^tate     f  Indiana*  the  court*  at  the 
request  of  defendi^at*  gaTo  to  the  Jury  the  following  in  struct  ioni 

"The  Jury  are  inairucted    that   there  was   in  force  and  effect 
m  the   3tate  of   Indiana  on  the  date  of  the  aecidrnt  herein  sued  on  a 
certain  statute  which  is  in  words  aad  figures  as  followsi 

Ko  person  who  la  transported  by  the  owner  or  operator  of 
a  motor  TOhlolo  as  hlo  guest  without  psyiag  for  such  transportaiiont 
shall  haws  a  cn-use  of  action  for  damages  agains^t   euch  O'smor  or  operator 
for  injury*  death  or  loss  in  ease  of  accident*  toilesj^  eueh  BCcic'^^'Bt 
shall  hare  been  intentional  or  Oattsed  by  hie  reekleae  dlJireiserd  f?it 
the  rights  of  others*" 


•4Si»  a^  ^min  •imm»^  K#%4m«tiqi  iMBMni»«r   t  it«»««b  Hi  «iilt«te 


itfe/^J   fiaa^i-if^jji    i;f    jiijct 


«#»«%  •Hi  »i  tottat^iiU  fault  wU 

maniiijjitfeuBrti  warn.  mU  p4  ^|jr«9#  iii  «♦  « 


*  a  ■-■  c .) .'. ':  I    CI  -' 


«ii 
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»«rn2£»  emti. 


no'i 
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It  Is  si«t  arguttf  tliat  %hM  eyiUcnoe  did  not  grerf  tbnt  at 

•nil  befwre  the  tiae  of  tli«  «oold<mt  tfefendiuit  vias  drlTlne  bid  ntit«* 

a»bU.«  with  «  reckltsH  dlaregaord  for  tlie  rli^hta  of  otherat  liut  ill* 

ArgUMtnt  Is  tbai  pl&istlTf  should  a«t  be  alleved  to  TecoTer  nagr  JttAg* 

»eat  because  her  deolATfttion  did  not  sufficient 317  allea^e  «ueh  reek* 

lesa  disregard  of  &li«  rights  of  others  by  d<^fei^ri]rt  «t  the  tl»«  mM 

plaoe*   After  oarefaXly  oonsid^rlng  the  allefffttions  of  plaintiff's 

deoXar>itioa»  oad  particularly  thoae  portions  ItaXiolzed  mbore^  ^nro 

oannot  agree  with  eo\inAel*9  aontention  or  arsOMintt  p<!trtioiClai'ly  la 

Tiev  of  the  jury'o  yard  let  after  they  had  beea  stdTised  of  the  yrovi- 

oions  of  the  indiaaa  statute*         «  think  that  the  slltemtions  aro 

suff iolont  after  verdiet  to  su^taiii  the  JudfBOBt*     2b  ip.tBjjii8  Centyi^ 

B«  Cf»  v«  Cisaao».c«  33  TH,  242t  the  ^ctiOB  was  for  daBages  for  i^raoiUkL 

injuries  rccelT^d  by  Sitnons  while  a  passenger  on  one  of  th«  rail* 

road's  eooQ>«By*t  trains  and  ooc&eiffiQ«d»  aa  ehazgedt  by  the  nogliffenoo 

of   tJie  railroad  ooapany*    There  wae  ^  T«rdiot  and  JudjpieBt  for  SliBmoBt* 

It  was  oontondod  on  appeal  that  the  deolar  tion  was  iasuffiaioiit  to 

sufltaia  the  Judgment  because  it  '^eontalned  no  aTexmont  thftt  appolloo 

(Siisi&oas)  was  iritbOttt  fault*  or  that  he  ozeroised  proper  ears  to  aTOlA 

the  injury***       The  Judgment  was  affirsed*     la  d  nying  the  oostentioa 

our  rupreme  Court  said   (pp«  £4S*4)i 

"Thm  najorlty  of  this  court  is  i^cllne^   to  the  epinioti 
thi^t  if  the  deol&rfitlMi  «as  defect Ito  in  that  partioular*   it  is 
cured  by  the  rerdiot*     Tho  principle  ls»  *«lM»  anything  is  omitted 
in  the  deolar».tioa»  though  it  bo  Mutter  of  substanee*   if  It  be  sueh* 
as  that  without  proTiMg  it  ni  the  trUa  tho  plaintiff  eould  not  haro 
h<jud  a  Terdietf  and  there  be  Terdlet  for  the  plaintiff*  suoh  an 
QBissioa  shall  not  arrost  the  Judgnent**     2  Tldd*8  Praotioey  919* 
*  •  In  ota^cAey  t*  ^hiuole*  a  McLean  55*  it  wae  hold  thfet  a.fter  tot- 
cUot»  defeots  la  snbstajne^  were  cured*  if*  from  the  iseuo  in  the 
Case*  the  facto  OMlttc<  «  o?  defeetirely  stated*  May  fairly  be 
pre»uBod  te  have  boon  proved  on  the  trial*     In  1  Uh*  PI*  712*  it  is 
said  "sdiere  ther«  is  ;tay  defeot*   iiiperf<;2otion  or  OBtisdiim  in  ^^ny 
plei^.dingt  whether  in  svlbstanoo  or  fern*  which  would  hare  been  a  fatal 
objeotion  on  d^nsurror*  yet  if  th$  isouo  Joined  be  sueh  as  nco&jt  arily 
required  on  the  trial  proof  of  th@  facts  defeot ively  or  iap&rfeetly 
stated*  or  ottittcdt  and   'without  -hich  it  is  not  to  be  pre^-tuneci   that 
the  Jury  would  have  given  the  werdiot*   sueh  deifect*  isperf  wotlon  or 
osission  ie  oured  by  th«  v^rdiet** 


"^mut  «liC  «alYlt!>  «4mr  ^m&MWt**  4»»M*m  mU  *«•  ^mli  luU  rMt«tf  buz. 

<''.,':  '■ir.r^  U!x£t  ^»il)'/%r  «  )».4»r  i^^ifti^T     *\n4ii«£s&i»  ^^lOiriiArv  •lU  t* 

f(|wij?^  ti^)  Mote  .t-sujiC  *»•>■! ':>ii  -   lao 


Jill  J  ?t2  '.(   «??W 
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IlMtt«  prlnoipletr  hare  v«i>«atedly  )»e®n  sanetlwiiErr.   in 
Ktftaequvnt  diCisiontv  of  ««r  :uprea»e  ^ourt*     (Chiq>.tao  jf'.  AXton  r,  Cfujt^ 
V,  Clawg«nx  17*  ilX.  100,  i03|      :«.Ti£»ttV  Co*  t«  SaabltB^  aifi  14.  43ft. 
43C|     ^mBi»y  y>  t|ll»^»y.«>«  aas  idt  SS»  8S-90.) 

Dofcn^Miit'a  eouci«l  <lQe«  aet  «ant«»(^  that  th«  T«rdl«t  of 
$1500  Itf  exao»i»lv«  or  tAni  thcrt*  ««).»  error  pr«Juaiel;a.  ^o  <l«fttB4«aBt 
in  the  g-ivlae  of  ai^  ol   tJi»  i»strwotlo»i«  off»r«d  Ijgr  plaiatilf  • 

For  the  re»«iionf(  indiosUo   t^h«  juc:fgsi«»it  ol'  t)s«  Smjp«rlor 
court  in  afflnoe^* 

Kvmer  act!  r/ea»laii»  J<T*t   ooneur* 


•01' 


'"-s'le  t^  •^Jf  '■*--  ? ^ia;£.^_^£iL.jLt«i. 


^yi.  •■-'•V- 


•  (S»&--tl  Tifli   ti    ittfv 


tiaism<3!&   ».tt.  «etciCL»o.'   bn- 


3S5M 


▼• 


VALTXE  RXIBKBSCKIt 


Pf«lJL«e4 


COURT,  COCK  coiftmr. 

266  I*A«  6 
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In  Kb  ttetioB  for  4Aabg««  fdx   Ui®  wrongful  klULing  of  Jmms 
7«  Kuxpby  la  «u3  ku<;<nBoblle  aecidcnt  about  6t45  9*eXoek  on  the  imorniiig 
of  Ocpt&^er  ^7»  X9g9»  %%  or  near  %h»  Intertteetien  of  western  ar«4  Lu»t 
aY«SttOft»  OhlOAgo,  ihorv  was  a  4^*^  triail  In  Majf,  1931*  reavilting  in  a 
▼erdlot  aa£  judgBiont   m  faror  «f  def<s>ndaat»  and  plaintiff  epp«al«4* 
£»*f«iMSant  Iwc  not  entcree  an  appearaaeo  ox*  filed  a  lirief  In  this  eourt* 
■Flaiatiffla  sole  ground  for  &  rervroftl  of  tlio  jad^aent  io  th«  ol&i««d 
error  of  \he  trial  oaurt  in  tlM  giring  of  e«rtain  inatniotions  offered 
by  €af6nd.uit  and   in  tli«  r«fa»al  to  giro  othor  instruct  lone  offered  by 
plaintiff* 

Plaintiff *a  wte^lear  titm  ooaaistec!  of  nine  cottnte  ehrirging 
defendant  vith  negligonoo  in  «iif f^rent  otated  partieularst  and  niiM 
c««Bt&  ehargisg  (^cf  eadnat  «lth  willful  and  canton  negli^eneo*     to 
tlio  o««lamtioii  defendant  filod  a  plea  of  the  gonoral  ieouo* 

This  cTidcnee  vao  oonf lifting*       i^laintiff*o  eyldtmoo  tended 
to  chovf  thd  follow  lag  faeiet     Murpihy  was  oroaeing  '"'e^itern  avenuo  in  an 
cr^stcrly  direction  on  the  north  oroas^vallc  of  iMnt  arenue  and  w/xa 
strook  by  a  Chevrolet  autcoutitlle  ciriven  by  defendant  northerly  at  a 
speed  of  over  40  ailes  an  hmi:r«      Be  died  ahortly  thereafter  ae  %hm 
reault  of  tlM  injuries  received,         ^hlle  attempting  to  nalce  tho 
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iUr9 


I  • 


eo^  .*^.I  89S    I 


t '.X>4fi2UiUUI 


•*<?  i*»w'i 


•  #««••  sitf^  ni   lf»ittf  •  MX/I  no  •9a»riit«<it{Jk  mi  k*«ain7  ^en  »jui  IflMdiMl* 

i 

fe^JMiM  •9m^iT9  B'riitai  X        *w^i»iX\mu  nam  99ut&iT9  »tt 


or««olB£  th«  traffic  nigmlM  BimwA  fr»^  Xi^tt*  IndloatlBg  that 
jp«rM«ii  «r  v*1l1oX*s  goiiie  «ftat  «r  v*«t  on  Liant  avemi*  night  VT(»99*sQt 
VhMi  h«  i*aa  Bllghlly  Bor«  than  !h«lf  way  aortst  '<^«etern  urenu*  ha  vaa 
•truak*       At  the  tlao  th«ro  %ma  another  ftxC  atttenobiX**  to  the  riicht 
•f  d«f«iidaiiti*s  oar«  also  moYtni:  at  na  imeensiTc  rate  of  «p«eil  norther- 
Xjr  in  ><eat«m  aTMitt««     Both  of  the  «ar«  hndi  **«ra«h«d*  the  ye,ct,  Xx^tst 
tntflentlBiS  that  tmff !•  iMTtng  northerXy  or  Miitherljr  in     eatem 
araaua  ehauXd  not  ^o«ee4«       After  the  aeXliaiWi  defead«nt*a  «ar 
etoi^ped  or  VMff  ffOHpeXXed  to  atopt  httt  th@  7ord  oar  proeeeded  onmnrd* 
and  it  «a»  hot  aaoertaihoc  idM  Ita  driTer  wae*     The  n«lg}S>orhoo4 
vaa  falrXy  weXI  l>ulXt  up,  and  thore  were  t^ulltiiago  on  eaeh  of  tho 
four  eorcere  of  the  i&terae«tlo«<     ?he  tSefeadASt  was  mas>10794  aa  a 
aubChinist  in  a  aanuf  ctaring  pXant  ia  i^vaneton*   XXliaoia*   aereral 
BiiXea  a^cgr*  and  ft  ^.h«?  tint  wr^s  en  his  way  to  work*     Ha  was  due  at 
the  plaat  at  f  o^eXoek  a*  m» 

I'tt'^nAKr^^m  «Tiden«e  teit^ccd   to  ohow  th^t  dofeiMtoAt  hefwo 
re&ohlne  <»He  iRteraeoiioB*  and  whlXe  traTeXIing  northerXy  is  ^/eatem 
are  sue  •  "aaa  i^ioTing  ?Kt  o  8p«@a  not  in  exeesa  of  2S  niXes  an  hour*  andt 
ios^^tlAteX^r  to  hia  riiiht  aad  sXi^tXy  aherul  of  him*  the  Ford  oar  was 
proo«edl!ig  in  the  aa»e  dlreotion  and  at  ahoat  tho  e««t«  apo«d|  that 
Just  hefo?<K  tho  intoroeetloa  w^^a  reaehd<^  the  ro)^  Xlghta  ehanffod  to 
hrawa  and  then  to  gnPt<!Bai  %t)4»  without  Atop^ing*  both  eara  prooeedod  t# 
cross  the   interssctioai  thfit  the  'f^^fS,  <>»'•  op«rat«!d  by  r^ftl4  mikuovm 
drirer,   etraok  Murphy  and*  aa  it  did  oot  it  awerved   to  the  Xeft  aaA 
la  fzoat  df  defendant* a  c»rt  that  defeadaat  attoeipted   to  avoid  ooXlid* 
iae  with  the  Vord  ooTt  Vvt  eoaXd  iiot«  and  aa  a  re^^aXt  tho  front  of 
defeadaiit*a  oor  waa  oo  dsjKi^ed  thst  it  eouXd  not  ther'^after  be  xtm 
withottt  haricf  r^pairt  mde  os  Itf  oikI  that  defendaat*e  ear  did  not 
at  &nf  tine  coXllde  with  Uurphy* 

After  ooaeideriag  the  pXet^c^iacit  the  ooafXietiag  tsrldenoo 


^Uf^^^^i  ,ft^it^x  mtm  ^^Miip  Ktoipu  »nv»xi  9ti»  »«i«««it 

•«i  Ml  mam^m  ««•#•»'  naotoit  %^  ^«<  a««fjr  otvw  xi;^iisiiX«  SAi  M  MMlV 

«^  It  jIm9  mi  •(ftl&XiMrf   ^t<iir  »T»ftt  bus  «9»  $Utt4  ll9m  xtxktit  9M9 
IrxvTM   «e  tool XXI   •K9^'^:  'irn^.a.  «  si  ta  liittii»<^ 


w9i 


•WOtew    :  ^jTlgt    CMS-    if^.i    lot   ;  »,|,(m 

tW  Ufe  IKO  «*>«ii(tt«l»r  r.   ftfi  ■»  ^fMittt  9»l-iq-v  3alT«4  tott(tf4lv 


•3* 

a«4  tlM  fflYon  nnd  r«»fiuitt<  lastraetlons*  «•  art  of  the  opialon  ihitt 

the  4ud«Mi}t  should  b«  x9frumA  nnA  tint  omui«  rowuKied  f«r  a  lunr 

trl«l»  bir«Atts«  vf  tha  glTttn  ine.ruetioaa  •fftred  1^  <!0fejidajiit  luid  tk« 

r«ruMbX  to  gvTt  aerfeain  in<jtiaiOtiana  offered  by  iilalxstlff • 

It  la  ««11  settled  tlfeit  vfh«r«  th§  MTldftSUO*  Is  oanflictlng 

on  Material  fncia  th«  ln3tru<3ti{ms»  aa  gkvmn  hy  the  court*  ahould  ^o 

aaouratc  ^uid  aholiXd  bo  tT9-'  front  error  onloulatsd  to  mlolenft  tivt 

App, 

Jury.     (iaMLXi^JsaiJiaA  98  ill*  61<>»  €1S|     Pytora  ▼.«.  «Mlff'--??i  ?»«  Ul£ 
417*  4ai«)     S9am  of  tbo  glron  inatruetlono.  offorod  by  defond.nnt*  aro 


of  tkio  ohar%ot«r«       J'ttrthormoxet  n^unj  of  th««  <?ojntainod  prejudtolal 

yolteratloaa  of  tho  yriiieipduL  of  th*  i3«<?«»@ityt  In  ot^'^t  to  v«arr?mt 

a  roooyMrjr  a^piiast  d«f«iid«if)t»  of  plaintiff *tai  l»t««iat«  boing;  in  %h» 

oxerolao  of  dtio  oaro  autsd  e^mtioxi  for  Ma  own  m^^tntj  ?.%   thm  tir^e  aai 

placo«     (Wood  vyllXloojlo  Ceatra^j{»  Co>J^  If  5  TIl#  .«.pf  •  IBC,  tB4$ 

■i^adbach  ▼•  i>ralEo  aotol  Co»..^  243  111*  App*  Sf9*  306 )f     and  oowo,  altbougll 

directing  a  yor^let  for  d«fdiuiaiit»  L^piorei  tbt  ioomo  of  tho  i«llXful  and 

weuitoa  coslifionoo  of  cief«ii£ailt  &»  chaxgied  Ifi  pXalrtiffo  (!eol<?>rntlon 

and  BUtetalnoc  by  plaii3tlff*»  eridenoo  (^JaBteiara  ▼»  yil^wr  Ltiatbor  Q&*» 

2S1  ill*  A|9«  &64t  3?o«)       If  defomioiit  «&o  ^ilty  of  willful  ^d  vimton 

no^lffoaioot  as  dtjfinod  i»  |Soid.-fP£f,leh  Y,|,,3ret«B^ra  260  tii.  439.  446*  and 

ao  plaiatiif*0  &yidenoo  tofided  to  abo^^  even  If  plalistiff *e  Int^^tato 

had  boon  guilty  of  omuriistttory  nogll^noe*  s\ieb  no^lgenoo  ^otsld  not 

conatltttto  a  ooaplote  dofttnaij  to  the  pr  sent  nation*  a«  .>^tate^   in  oooMi 

of  defendant**  given  inatmotiona*     (fabai,ab  B*  Co»  y»  .'pogy^  ISg  Hit 

244,  231 1     Mantopya  ▼*  wii^bmr  UmSff  C9»q  ^v^x^9)       A»d  ■»«  think  that 

»<»e  of  plaintiff *e  offered  Inetructlon^y  which  the  oonr^^   ^-efueod  to 

gitro,  ahottld  hayo  been  giyon*      '^o  deem  it  vu^eeearary  to  set  thos 

forib  «r  diaeitae  tb««*     Tboy  «ere  not   stiff  to  i^ntly  ooTor^d  \ij  other 

glTon  in<?ttruoti«Qe» 

'J?he  Judg3i9ut  io  r«yer3a(i  «yad  the  oatt»«  r««andod* 

HKVKRBKj>  ASiJ  FJsJtAH^-iiSt 

iCerner  and  ^oanlan*  JJ*»  conour* 


t» 

li 

'•- 

qqA 

^ICI 

8ft? 
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9tA 
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■         ■  -  -^vls 


2  55^4 


ASXOVI  7ATICATI»  a4minlfttnkter 
•f  csute  of  JAMv:r>  FAiiCAri, 

Appellee « 


T» 


CaRI£iTIiUI  PABOKES[»   JACOB  PASCMS 
•ad  UF12RT  PA:;'aK]a!»  doing  bueineee 
»■  Paeehen  Brothers* 

Appellant »• 


i 


AK'2AL  7E0K  SUFSEIOR 

couaT,  COOK  coimiY* 

66  I.A.  610 


IK.  jRESiiDnio  jifsTics  aBUL^i^Y  iife;i.iVKiuss  rm  a?iiiaH  of  the  ccwmtt 

By  thla  appeal  defendaats  «e«k  to  reroree  &  JudipBent  for 
^6»C00c  entered  againet  tluei  oa  Mmy  16 »  1951  •  following  tlie  verdlot 
of  a  Juiry  In  an  actios  for  tisoMC^^  ^^^  th»  wrenefta  kiHittfi  of  Janee 
^atioati*  a»  the  result  of  ma  aatoeiobile  aeei<l«ai  on  the  wernlng  of 
l^ceniber  13*  192d«       The  aisitUm  wiat  etm  tno9&  on  January  30*  1929* 
l*laiBbiff*ft  iwendetf  dcolarfttlfioi  vas  filed  on  April  11*  193<J»  to 
whi^  defendants  filed  a  plea  of  the  general  leeuet  a  special  ploa 
drying  the  owner s^p*  operation  or  eoatrol  of  the  netor  trttek 
inrolTedl  a  special  plea  to  the  effect  that  plaintiff's  latestato 
and  defendants  were  suhjeet  to  and  h^  aeeepted  the  proTiaioas  of 
tho  Illinois   vorkaen*8  Cosqpens^t ion  Aetf  and  a  special  plea  to  th« 
effect  that  the  amended  declaration  <*fftlled   to  allege*'  that   the 
present  actios  ^ns  instituted  siithin  one  year  tTim  the  de«ith  of 
plaintiff's  intestate*     iurlng  the  trial  all  special  pl««&  exces* 
the  one  last  isentloned  were  withdrawn* 

i>lalntiff*s  aawfwded  decl&ratism  coneleted   of  two  counts* 
In  the  first  it  is  arerred  in  suhstanoe  that  on  i>eceaa>er  13  •  1928* 
defendants »  by  an  agent  or  servant*  were  oper»*ting  their  bo  tor 
vehicle*  coBusonli*  osJUed  a  truck*  upon  and  along  a  public  highway* 
known  as  south  water  street  (waeker  drivel*  in  Chicago*  at  the 


V. 


Mate 


«Tf«PO  SM*  •TfitnK' 


« 


#»1C^<1 


f      r    J^  /^  Q       t  MrtwaaiM  »r  ;^^H  *«• 

I  J    i   U    -A*  I   O  O  ^       (  «-    ^dmt^^  tm 

MM  •#  Mlf  X«l9«««  •  tew  |#»^  M»;«.  «a»«w^  n*siMK<xcW  «i(uxiU;  fiM 

.•mciad^iw  «rtMr  ^ovI^AMi  j«»X  •n«  «{« 
vttfMi  titif.*   4>ali  1940  i»a»tr  •Jnftr«M  m  inr^  t  l(!ia#a«l»& 


4at«r«««%l0M  with  anoUivr  public  hlg]3way»  known  ^m  th«  Imter  XtiYml 
of  UictxLgmn  AT«tttt«t  th»t  vhil*  plaintiff *a  int«itf»tt  in  his  llfetUw 
vat  wallclng  In  an  •asi«3rly  direction  on  ^outli  %'ater  otrovt  and  was 
la  the  cxerolse  of  due  «are  t9t  his  ova  sffSvtyt  4ttfen(i«nis  hjr  said 
•gsnt  or  s«ryeui(  so  ncgllg«»tly  operate*!;  and  drort  sitld  truck  thai 
it  ran  against  or  ormx  ]ptlalntlff *s  Intsstate  mxt6  so  severely  Injurod 
hla  that  he  clied  on  the  sans  day  aa  the  ^Ireei  result  of  his  injur* 
i««|     !md  that  ho  Vii%  hl«  surviving  as  his  helrs-at^law  tmd  next  of 
kin  Terosa  Fatioatl*  his  widow*  @ja4  two  daughters  and   two  sons  (aasilnc 
thoa)  who  hy  resson  of  his  death  i$ere  isjur^  peotmlarlljry  oto*     la 
tlM  seeonti  oouiit  th«  j^rtlcular  negllgenot  eharffsd  w^e  the  onrelosa 
aai  negligent  driving  mM  aioving  &t  the  txttok  "la  aa  «ta»terly  <llr«c- 
tloa  u^n  aj«9  along  S4tu%h  Water  street  andi  up  to  sad  aeroas  tho  Inter- 
sect loa  of  Mlehlgaa  aveime  at  a  high  and  danger<m«  rate  of  speoid* 
without  keeping  a  reasonahle  and  eareful  lookout  for  persons  who  x&lght 
he  upon  said  hlghwoy    nA  without  glvli)^  aagr  re-  sonablt  wr^rj&lag  of  tlM 
approach  of  said  aotor  vehicle  «* 

Ob  the  trial  plalntiXf  *a  oal^  oe«ittrrenoe  witness  was 
Mieh»el   sclalo*     ^l^iatlff  also  eallm  as  a  witness  John     oo48» 
a  police  effleer»  who  appeared  |itst  after  the  aecld««t  iaippenei!* 
£>efendsats  called  three  wltn«s«o«|     Larooa*  the  driver  of  thf^  truek; 
Tuekla»  who  saw  the  hodjr  of  plaintiff's  intestate  lying  in  tho  etro«t| 
and  Theodore  Olaoa*  another  police  offloery  1^0  was  eaXlof^  to  tho 
place  after  the  aovsldeat  had  happ«aod«       the  prlncl|ttl  wltneasos  woro 
Soialo  and  Le^rsoa  and  their  t«stl»ony  mtn  eonfllcllag*     Certala 
photographs  or  the  sooao  of  the;  aecldimt  «ere  introduced   in  <^ideaeo 
«>ad  are  la  the  pr^eont  tramscript* 

?hd  accident  oodurred  about  ?  o*clook  In  the  aorfiing* 
£«fendi^t9  werc«  doln^  certain  c<mntru€tlon  work  on  the  eouth  side 
of  rottth    titer  street*     soot  of  the  lower  level  of  Ulchlgan  f%r0Wi9§ 


9mXi»Ul  Bid  ml  •4«l««4fa  «nti4nlA£«  •iAibr  «Mlt  |MHnnr«  M»liSt»ik  t« 
•jw  Mm  #«««^ft  %»#av  |I4JK»^  nv  tt«lld«icl£>  ^v»^jiis»  im  blI  viUaUam  aanr 

le  l3w»  tou  «eXW«*eTi»ii  aid  «f  djitWV*ti  --s  bu»    i«9l 

BrIam)  SAM  •»#  !■«  ai9^;it^i$b  o«r«  ftdi!  «w»M,  .'^^''^  «s»ii97  aU 

-«»4fii  fii^  Mi#ta^  ^aM  •«  «u  Mm  i9«f^»  is:r4i«  ifdjtf«<    :^m»i«  i^KKJi  vnain  t»it 
•  s#«i|pi  1*  «43M  •iwi»iffn&  fine  j(f||i^    '    "     i'Utt«f»  fic^ti(»l«i  -i«»  ieRil^'j'^9 

I 

'**»X«iil«v  Y6«fiMH  bigm  Tat  ao&inas^ 

!#•»«# A  mU  Hi   j;  Ifc-^jHii:  »<•  .^  »«  ^^i^«  -^^  wa»  mtv  4«i3lc»t 

Ml#  M    ^Uj-'^  attv  orf»  ,»(»;,■  .■:U<Kt  ««(€>♦««  ^mvtlH-  «i>a««)iite(£T  MU» 

*^^lif>:Mi«zi  i  ;y^>,- .^rq  arti/  jU  «««  tatf 


'^3* 


&Rti  on  tiu;  south  side  tf  ^eutb  %At«r  atx««tt  %h»T«  w&«  &  Aitmit^  and 
a  load  log  pXcktfora*  A%  plaotn  pedesirlant  were  obXiced  to  walk  in 
tho  atxoett  wh«r«  also  notor  ToJileloo  a«To6*     &«iaXo  testified  1» 

8Ul>»tano«  that  o»  tht  maxmna  In  quoisttlett  he  wtnt  to  the  looatien  to 
look  fx  a  Joo}  ihjcit  ho  o^tao  down  froai  thw  ttppoi*  to  tho  low«r  lorol 
of  Michigan  avonitto  hy  a  Btalrmiyi  that  ^o  ho  3roixdie(3  thtt  bottoM  stair 
on  i^hfn  e&^i  oiao  of  J^/^wsx  klchii^aa  aYonue  ho  o&v  tho  d(?o®ao«ti  mOLitin^ 
Ofeot  OB  the  south  si<ae  of  ^^outh  ^&tor  otroet  lytid  "oleoo  to  th«  bttiin- 
ins  tm  thfi  tsouthwoot  oorn«;r|*     th&t  tho  Moving  ^ruok  w&a»  ahout  5  foH 
hohind  4<rooft»edt  ^oth  ^^olng  easterly f  th^^t  tho  iri^t  front  m^ooI  or 
a  front  part  of  thM  tmok  struoli  <$e«oftood»  an<ii  ho  foil  to  the  irroundf 
th»i   th«  truok  eontliitt«4i  to  uoto  omotorly*  and  otoi^od  ^Ith  i%9  romr 
emi  about  10  or  12  foot  eatst  Of  where  (So90a«od*e  bo<t7  m^&  lyln^l  smA 
that  thero  wor«  no  llgltto  on  the  trttOk«     fho  teetiaony  of  Xi».rsoa«  tho 
drlror  of  the  largOt  @*ton  truokf  w&@  to  thM  effect  that  ho  was  tilovly 
drlv^lnl;  the  ^rtiok  oaaterly  at  tho  tino  and  plnco*  iiit#sdlas  to  tura 
areimd  in  tho  interoection  of  the  two  titroeto  and  oose  woot  again  in 
r>««ith  '«^at«r  otrooti  that  ho  4%4  mt  oo«  ieooaisod  aa  ho  imo  aovimg 
easterly  and  vntB  not  awtyro  of  any  front  9^r%  of  hie  truok  haTing  etruok 
tmy  perooa}  and  that  aftor  ho  had  )»toppo4  %1m  tru^  prepaJi^tory  to 
nakiag  the  touxn  lit  Iook«<t  hcOyind  mn^  for  th«?  firot  tino  saw  dootaooA 
lying  in  tho  stroot.      the  t«otlaony  of  otlior  ititaoe»ois  dl^olooed  that 
dooeasod  hnti  rooolToc^  oororo  iajnrioo  on  hlo  head  or  ekiill»  oauains 
death  alMOBt  lamoti latoly .         hon  tho  wltnooo  weo4o  arriTod  and  ex9Mine4 
df'oeaood*  then  lyUuE  in  tho  Btroot»  ho  i«n«  doad* 

Dofendanto*  counsel  first  eontond  that  the  Tordiot  attA 
Judgnont  aro  against  th«  aauifeet  wolght  of  the  evidonoo  on  tho 
quootloae  of  tho  negligonoe  of  th#  drivor  of  the  truok  and  tho  «Joti- 
trihiatory  negllfcnco  of  tho  dcooased.       ttn&er  all  tlw  f^ots  af^  olroua- 
atasooo  dlooloood  thoso  queetioas  vor«  pooullarly  within  the  proviBto 


m/i  x^iH^r.*       ^  -  ^  ^SnsrtJ^  i^i*-^  Atu9r  t«  ♦bis  ff#tf»*   «rf*  no  dn« 

^.lle  •»«  ttif  4jtfli  i<)«1~^<t   «x  -  «a!otf'i.)  <to^*£  t^^^^Ml  StrCi$  1»  tvritb 

ntrifi  uJ  |^Jti:>u;rdr'x    «v    -^Xq  Uhb  »ai  lt»<f«UR«  iE»if^«'    »i^  isXv 

m    MlaV«   i««V  tJiOO    tet>   4i««*cJ^r;    0  .4)'U    *d^    P^    lM8M7« 

j|ttiT«B  «i«r  M  «-  b?  .      :        ji*e   .7<>fli  W*  #ji  ^t^iij  > 
iC©«rx^ti  ■saiVi*/^  rfwr*..^  nil!  Itt  l»«t^  ♦«*w1'  v-  *.,,?«*• 


A  .'.'M 


fi;>fil«i4:i- 


of  th«  Jury  to  det«rmio«»  and  »«  are  of  the  opUiloa  th&t  their  T«r« 
dlo%  oa  iheee  questlono  wao  sufrioi«atXy  nURiiikineti  by  ih«>  «>vl<  enoo» 
ojoA  that  the  Ja(i0Miit  thereon  w;>o  fuXl^-  errranted* 

It  it  Boxt  eontsaded   that  the  trial  court  erre€   l>ti  denying 
4tf«iuloJita*  action  in  arroai  of  Ju<Sjsnent  on  tho  erouad   th&t  th«  ajB«ndo4 
4ooXarfitioA  failed   to  contain  an  B^lloyi^tio|t  thtn.t  the  present  action  was 
cMonoaood  within  one  year  aftor  the  aoisith  of  plaintiff  *»  Inteetate*     la 
our  opinior    the  contention  ie  without  nerit*       It  axrpoaro  that  said 
lateotato  AioA  on  ])«ceHl>or  13*  1929*  ond  the  record  <lleoloooa  that  tho 
preoent  actios  was  «onmea««d  in  leoo  than  ti^o  aonthe  thereafter*  Tix« 
on  January  30,  19S9.     Xa  itM>»yA.,^!tl!^?JtJr^..CfM.yM^,yt.M^  287 

111*  App*  623  (ttRpttbli«hod  opinion  filed  M«rch  17»  1930}  tho  eiuot  oon* 
tontlon  ^»a«  aadot  and  the  flret  diirliii0t}  of  ihiii  oourt*  in  <$enying  it, 
oaidi     "'^^horo  th«t  deelaration  shows  that  tht  &a«id(int  happened  May  M§ 
19S7»  and   suit  vaa  eimaane^d  3\m«  21,  1927,   euffUient  factit  api>*a.r  to 
di]?eloso  «ffiTn»«>tiYtly  th^t  the  aetion  teao  brought  Krlthln  en«  year 
after  death*         e  hold  thit  tl^  ti  (Slaratian  »ufi  ieiently  at^t^d  a  oailoo 
of  HkOlion  and  th^%  any  dofici^noiea  ia  atat^nant  th^ireln  w<»r«  ouroA 
hy  verdict •• 

K<^ually  ^Ith'Ut  ttt?it»  in  our  opinio;:,,  ie  couni$el@*   .fur^ior 
contention  %%».%  th«  trial  oourt  exrod  in  denying  d^firndanto*  notion  ia 
arrest  of  JxAdgn«nt  tm  )he  gT9vm<l  that  tbe  amcxided  diol^irntioiri  '-f»il€Mi 
^o  aiJJSl*  **^'*'  ^^'^  honeftoimrieo  (i*0*»  the  next  of  kin)  of  plaintiff** 
iat estate  wore  in  the  exeroioo  Af  <!iije  oare*     It  docg  not  appear  that 
any  of  'orild  ne^  of  kla  vore  preoeot  at  the  tiavi  of  th«  i^ccidest  or  had 
anything  to  do  with  it*       The  osieoo  cited  hy  counsel  are  not  here 
appliof^lo* 

l^indine  BO  reTireihle  error  in  tbr    r«rcor<5  the  judKiMrnt  of  tho 
Superior  court  io  affiraed*  A^FITatSU 

Kemcr  and  soanlaa,  JJ«,  eeaowa 


-«f  iktds  smAt  mitat$^  tit3  t«  nn  «>*  iJ^^  «MKiffi«t*A  el 

«M<  ir(#  ^  MoliiiiUR  \JL$mluX   tat,  aratf  alKU&Mlf  •••rfi  «•  #tlk 

•^txn^  i^  «'   ''^'^'  '''^^<*  ^^'  ^*^  tefeaBlNoo  i^sK  si  ;^- 

MV  ii«ll««  #tt«&(»tq  9111  t«ill  aAUbtSMlifl  <M  ffiJitMo  •*  ^Ujs\  mlt,iud»*% 

•III  tjitfl  «Mi«iMi^  '"'   '^^-^   "^  ^   i9€st*.iv:.'.  ttft  tot*  •IaIsmUU 

•I  f«#«C«  w^--  'S   Silbi    --:;■>.-:-,..■•■'-    i--    il^sr,    brr*  «fttX 

im^uf  ^wf  J  KMOK^i.^*  aU  b«i9*\vtit}i9'h  x«?  l^'-ifJ^   -««  «»il»«  tt 

i>  ll«Jk«LMCR  Mil   IimU    ^lll•m1^  */fr   r;«>   >mNmlki/t   )•  l«911Jl 

*•*  '"*  ^  •«il  "rf*   >^«  l«i»»iH  '?X)i»  «t3!  It?  i^jsfl  feJUe   It  \)Ml 

4  tt^'XHikyu  iu\ 
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▼• 


JOSSfK  I4K0LP  LKVEN, 


^BKOB  TO  SOTSfiXeS 


coir^T.  COOK  cioiartT* 

266  I.A.  610' 


Thi*  writ  of  vrror  !•  su«d  out  to  r«T«r0t  a  judgH*iit 
•fi:Aiii«%  d«f«{uiiait  for  ia49d*d5t  enterefli  en  Jun«  X9t  1951 1   in  aji 
aetlon  in  J2£M*       ^  ^^^  ^*  1^^2.»  on  pl«intlff*«  action*  it  appear* 
lag  that  tfefendaat  b»ii  falltt^  to  eeaaply  vtlth  a  prior  rule  to  ploa^  to 
lie  doalarationt  tiur  oeitrt  ordored  th&i  def«od&Dt*«  defsntlt  %9 
ontorod*         Th«r«ftfi«r»  oa  plaintiff's  Botloat  a  Juxjr  was  aailad  t« 
a£e«8«  Ita  d<%s«s*at  nhioh  titey  did   et  t]»a  moi  of  $iii4f0*S3»  and  tte 
oaurt  sntortd  tho  Jud^Mrat*     On  Juae  26 »  1931*  vlthla  ih«  torn* 
def«fl^eat  filed  with  th«  eXcrk  a  ffiotlon  th^t  the  Judgaoat  be  raomted 
aad  thai  a  trial  be  had  upon  t,h»  aeritst  eto«     Oa  th«  uemt  4ny  tva 
affldaTlio  wore  fllod  with  ths  olerkt  •  oae  by  th«  d^feodriat  r^M  eno 
by  d«fead»at*«  uwtoraey*       on  Joly  11*  193I9   n)^  caa^o  mm»  oa  to  b« 
heard  upoa  d«fen<;i(4nt*s  aotloa  to  vacate*  andt  after  argaaoato  of 
eoiiaeolt  the  eoart  dealed  It* 

Ho  bill  of  exeeptlono  Is  crontalaed  la  th«  tranoorlpt  aal 
it  dees  not  appear  ahat  cTideae*  or  affldfiTlto*   If  aay»  voro  preoeated 
to  the  court  at  or  prior  bo   (.he  tlao  of  th«  denial  of  the  aotlon* 

The  clerk* 8  trea script  farther  dlecloeoe  that  the  aetlon 
was  costTienecd  oa  Jaao  28«  1929 1  th<st  the  praeolpi?  dlrt^oted  tho  clerk 
to  isaae  a  ooBBonct  to  defeadaat   ''la  a  plea  of  treopass  oa  the  oasot** 


%CM« 


Olf)  .A.I892  \ 


#T 


->-»»<?     -. «  f 


•zvxt^  at  tllliiijtX'- 


vt  »- .1    ^i^.y.  t  <i.-»,   vnfT:"*    rurt.''^ 


ft.'  --.'Ji;«^iift 

9i!i  fern  tM»M»'-  ■'  ""  ^r-^'^                 i^iif^evti 

9»J    X»*  tilM    >*U   »  ^ftlltMl  «IU   KOCH  4«lH  «u   l*a- 

'JO       .'    AO    ««.  Q     '^INt*    .Hit  |/.^|    «                                         vftCB^lU?                                          ,;^ 


that  thft  printed   wvmmnB  r«ferra4  %9  tl&«  •»••  mm  \t9ine  mi«  9t 

*tr«spa«9  on  th«  eas«  upon  pr— tey*i     and  th^t  plaiatlff«  in  tlM 

tftfcXarntleii  ettn«lBt>iag  of  oao  apoclal  count  nnci  tllmk  June  2dt  1989» 

ooHpIalBcd  oX  dtfonddBt  **of  a  pXoa  of  troapaoo  on  tlxt  o»«o**       Tk« 

tfoolaratioB  el«9rljr  la  ono  in  tort*       it  •ai«eo«  in  Rubst&neo i 

Xiaat  on  Koveatoor  Xii*$  l^^b^  jtlMiir^iii'  (uR<^«r  x%»  thota 
corporate  niuao*  "Illinois  Contract  Purohane  Corporation*^}  entorod 
into  a  oontr^^.ot  vith  cei«>nc>j)t  ^mt^  on«  iiuboB  Lovon  (then  engaged 
in  the  husineoa  of  aelling  houeiehold  appliaa«e»  \mA&r  tha  naaw  or 
ofcyle  or  '^Heuoehold  ^i^psdianoe    .hop**)!  thac  &it€ir  the  oxeoution  cS 
the  oontn  «rt  (net  out   1»  full  in  the  Osolxi  tiea)  oefendsat  Alone 
eoatroll«o  and  (rauftaot.u  sXl  buslnoti^  of  the    vp^liance  .  hopi  that 
by  the  eontrnot  the  Applianee  chop  "^agreed  to  sell  to  plaintiff 
o«riain  bvcowata  r^ceivahlet  installment  or  oondltiesnal  eaXft;  oo»<- 
tr  ctot  or  other  oheaoe  in  action*  evidcnoiag  salea  of  nerehandiao 
»a<3«  in  the  uaual  couriio  of  l9U8l»ef?ii»^'  &tid  for  a  o&naU'-xattoB 
"further  ^Lgr^^c   to  aahe  colleotjlopti  of  aooounto  um  bala430es  renaining 
tfue  and  owing •  for  and  on  oeheuLf  of  plrilatlff  j"   tht^t  upon  the  f  .lite 
representations  of  defendant^  whlcdi  he  knew  to  be  f»lee#  plaintiff 
purch^£!ed  of  ctfendrnt  certain  sic  .ouTitOf   jusit'^llaent  &x%(!  oc£«5  i t lonal 
oalee  contr  cts  and  other  ohoeee  in  action*  and  permitted  tief^^ndaat 
to  stake  o&llectiona  of  th;    f.«<ou}itst  etc**   ia  itft  b^^half •  with  the 
u&d«retai2d  ing  thnX  the   eollfcctione  were   to  ho  resitted   liasiediatelj 
upon  receipt,  or  w«r«?  to  he  plAond  to  plaintiff  »c  credit  in  a  «vrtain 
hanki  tk'»t  defcncaat  Htede  oolleetiona  on  x,h/ii  ucuount»«  ete*»  to  the 
total  sua  of  f2498*t3»  for  which  he  h^^     faileti  to  ^ocount  to  plain- 
tiff |  thr.t   the  colXet;tli»«  were  ^ad&  hetwoea  June  St  l&^ie  and  Jftnumij 
31»  1929*  anti  ^r^  of  the  felloving  itoa«  (here  i«  m%  forth  an 
iteaiaed  i^^tntes&nt  of  the  celiac tloae  »»d  /  and  of  certain  erctelft  «aA 
erefilt  Iteam*  and   ^  mowing  a&  net   total  of  $<^93*a39  belon^in^  to 
plaintiff);  th/,'.t  pl>itntli'f  iyisi  iaa<i.e  repeattf  ccaantiB  of  &^tGivitm%  for 
the  ooniee*  so  totallia^  the  avm  of  ^M^&^BSt  which  dea^tado  hsTo  boea 
rcfuee^u  one   th-t  eeft-ndpnt  "has  ''rim^^^f tflly,  willfull^v  ii^4  mO-icicuoly 
oonTert«cl   eaid  aoBiee*  ri^htrully  h<^lon,s;ing  to  plaintiff*  to  his 
(^tffend«^t*e)  oiifn  UB^f"*  t'to* 

On  Auinist  9»  1929 >  having  enti^red  hia  appe%ranee  hy  an 

(Attorney,  defendant  file*?  fe  e:««*«V'J'  «n^  apeclal  detotarrer  to  tho 

deelRTation*     ao  causes  for  wpeoial  dewjurrcr  he  stated  tte-t  "the 

declaration  ia  jmbirjuous  «a»d   inocf  iaitos*  that  "there  is  a  aisJelRde* 

of  parties}*  that  "It  is    ^parent  from  the  cuUea- tioaa  th^t  plaintiff 

has  BO  remedy  ^t  lawj'*  and  th^^t  "the  suit  is  for  fJi  accowxfting  nnd 

should  hare  hecn  f  iXefi  as  such  on  the  chance  17  9iCn  (^t  the  ceart** 

i^o  further  actloa  in  the  c?.oe  appeare  to  hare  h«ea  tftkesi  until  Jnao 

7.  193G»  wheat  on  plaintiff's  aotio»*  the  deourrer  v^aa  cjOled  up  tvf 


%m    i^nc    ^nz  #^  r»i»  ■«.*?     Jtjji  :#51^8fc#»    QwPBHVB     *'"*'*•*%    T^^    *•** 

•iff       ••••*•  mU  m  a*ii««*««  !•  a»X«t  «  t#«  ?-    --  -» -^txiAXqpM 
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tflsposlttent  ftiMtt  aftttr  nrguawBts  ht  d  tber««iii  the  court  or^TTuXHt 
tlu  deanurrtr  nnd  «ni«x>«<!  «  rtiLt  oa  defeadant  t«  plead  to  tiM 
deeliurritioB  wlthla  X5  daja*       l'«f«BdaBt  did  aat  stand  by  hla  deauvrer* 
Her  did  hM  fll«  aay  plaa  a«  ardervd*  or  In  f»ot  t«k«  any  aotioa  what* 
«ver  la  th«  oauoo  for  a  period  of  aore  than  one  jroart  or  until  after 
the  default  Judgnent  had  hota  enteret^  acaiaat  hla  a«  first  ahoro 
aantittned* 

la  defendant's  affidaTit*  filed  with  the  clerk  oa  Juao 
8€»  1931»  he  ^dnltted  the  execatiwi  of  ti»^  oontirnct  between  plaintiff 
and   the     pplianee  3hop>  ae  aet  forth  in  the  dtelar itioa  but  he  did  net 
deiqr  kh^t  he  personally  had  ooll<^cted  atoaiee  belonging  to  plaintiff 
or  that  he  alone  controlled  and  tran^jaeted  all  of  the  businests  of  the 
\pplianeo  ahop*      IMeed»  he  stated   that   "in     prilt  1927*  the  store 
belonging  to  thio  «%f float  sm^  Buhea  I<eTen  vc^s  robbed*"  and  that  *'thia 
affiant  ond  Buben  X^nren  then  o«»aod  doing  buoineso**       He  denied  that 
he  had  sade  ooUeetisns  ta  the  aaoant  of  |2498«85»  er  in  itay  aaount 
for  whioh  he  hnd  failed  to  aeeaaat  to  plaiatif  f  •  or  that  he  h.'^d  cottji 
▼erted  to  his  ova  ase  any  aoaies  belonging  to  plaintiff* 

Sttoh  portions  of  the  aff IdaTit  of  defendant's  attorney  as 
do  net  eontain  conoluslaas  of  law  relate  to  the  question  of  hia 
diligenoe.     Ho  alleged   in  sabstanoe  UvU  after  the  d^wirrer  to  the 
deolaratioB  had  ^eea  overraleti  ana   the  rule  to  ple&d  bad  been  entered* 
it  wris  agreed  between  hi«  and  plaintiff's    ittor»ey  that  defendant  aii^t 
plf  ad  to  the  deolar&tion  at  any  tlae  befor«^  th^   oaaae  wao  set  for 
trial!     thnt  the  eause*  harlng  been  s&rieken  froM  thf^  trial    call    on 
April  89*  1931*  was,  on  notion  of  plaintiff's  attorney*  put  baoh  on  the 
trial  calendar  on  Esy  5*  1931*  and   set  fox  hearing  on  II«^  26*  1931* 
contrary  to  a  eertain  rale  of  cmirtg  th??t  oa  said  May  25*  1931*  ''the 
oaase  did  not  proceed  ta  hearing*  bat  plainiiff 's  attorney  secured  tha 
default  order  against  defendant |*  that  oa  Jane  5*  1931*  affiaat 


_ ,.  ,jjti'ii  -3 »5K4aii»ivft  act 

..rts 


vmuiBJbi  oi  tiUar^t- ^ 

*•  *"■■'■   "^  '>-'^^   '''•  ^«^  **•  ••»  aJUVi  ««  i|j|tt  tm  %ik^tt»Xm  lai^i 


«j^pcar«d*  after  netlo«  stfrred  on  jplelatlff  *s  Attorney »  and  aov«4 
ih«  oottrt  tb»t  Uw  default  order  !»•  oat  as  Ida  and  defand&at  lia  givaM 
laaT«  ta  flla  fomr  plaas  to  tte«  dealaTxtlMi*  Tlai   (1)  Oeneral  iasuai 
(8)  statttta  9t  Lialtatianai  (5)  Jitd«aeat  Baaararedi  aad  j^4)  Son* 
loittdar  of  Partiaaf     thnt  th<$  oourt  eontlauet^  the  sotim  ta  %3am 
iMmiag  af  Jima  19»  1931 1     thut  on  Jtma  1^»  1931  #  affiant  "traa  raadj 
to  yraaaad"  with  the  haarinc  of  the  notion  and  the  trial  of  th«  eauaat 
Wt  it  *waB  aoooB^ary  for  hia  to  appear*  in  oertain  other  oonrtajL  that 
he  reached  the  eeurt  rooa  ^ef  thi»  Honorable  Court  with  aa  bmoIi 
dispateh  «i8  possihlOf  arriTing  there  ahoat  U  a*  a*|*  that  he  than 
aa«ertaiao<^  that  the  Juxy»  ahieh  had  heea  ealled  to  aaeoss  tkt 
daaacea*  ha*    reached  a  Yerdiot  and  vas  ahottt  to  olgn  the  ease*  ttximg 
plaintrlff*e  daaneea  at  $£4M*t3t  that  he  then  requeetec^  the  court 
to  he  aUonec  to  he  h&ard  on  the  sot  lorn  to  aot  aside  the  defanlt 
»aA  tltxt  there  ha  a  aav  trial  on  the  seritot  •  otatlag  ^hat  ho  had 
arrlrcd  late  in  oourt  heaauso  af  hia  required  attondanoo  ia  other 
oovtttat  ete*|  and  thf^t  the  oourt  refuaed  the  recjLUeat*  received  tha 
Terdiot  ond  e&tered  jud^^aent  on  the  rerdiot  againet  def^dsat* 

liefendnnt's  oouneel  flr^t  contend  that  the  JitdgMOsit  eheultf 
130  rereraed  heeauae  of  non-ioinddsr  of  partiea  csefendiuat*     It  la  arguad 
thit^t  the  record   shewe  thxii  the  haaie  for  the  aetlen  ie  a  writtes  ooa* 
tract  het^een  pl&intiff  en  the  one  hand  ond  defend'int  and  one  1  ubea 
Leton  as  eo-pnrtnera  on  the  other »  and  thcit  I-uhen  Lerea  «a.8  a 
necesearjr  p-*rty«     -^o  do  not  think  there   la  any  uerit  in  the  oontentien* 
71m  giat  of  the  action  la  in  tort  for  the  unlawful  oonrerciea  hy 
defendant  of  conies  belon(;:ing  to  plaintiff*     •Trorer  io  an  action 
of  tortt  and  it  ia  teehnieally  one  of  the  forma  of  treopaes  «n  the 
oaaa.*'     (21  Sney.  ?1.  *  ftr.  p.  101S|       eney  y«  l^ilght*  292  111.  306$ 
209.)     Ta  21  R.  C.  U  p.  468,  aac*  54»  it  ia  swiii*     •^Though  tort 
and  oontraet  oannat  ho  Jaiaed  la  the  aane  doolar^tion»  y«t»  «diora 


jwToai  bm»  .ctnwrfii  -tX«  «•  a*v«m  ••l^ott  «»»•  %J 

■»▼!»  •<  iMiifir^"   MM  •!!*«•  #•«  «^  «»««•  IJU)<'^t»ik  «i#  ^«tf^  t«M»  «ill 
ttMal  Xi»tMif»  U>  tmiw  .imUi:^mi»9k  *Ai  »i  «««X«  «M«I  •lit  »#  •««if 

lfe«*t  ««»"  t««ltl«  •X<CX  #«X  •mri  am  iatki     iliCX  ttl  •tarlk  t«  sslMNlit 
.  Miffno  iM^   1«  XAl«i  mU  b«»  Mi  ^«n  wi^«  to  «llt«AMC  ttJltf  1141  w   *»»f<rt(t  «# 

tfMW  «•  dn-'  Stmtn  •Xtfn^oftv-M  tlif^  "-"  -r-oi  4*au&'»»  -lift  ^i{»it*^-Mf 

i«bU%   t«i»«  «i4  «»!«  '-'«  «M'  Sua   i^lf3fJ»T   ■>?■    !»''^:(f4«'..^t   'Jdit   «»»aMKfi 

tlKi^ft  viU  ttt^  4t«  t^  M'i^iti.'  ^-tijls  a«  fnt-^  9€  Hi    ^»^XX«  i»tf  «t 
fejff  (m!  i««lt  «dlt«f»  •  «c4itrtf  (»it^  «Q  XjuTt^  rate  s  9¥l  r 

•iK«MHft»2»  ««al^ai»ii  4t.  Ai  m  Snmn^i  ^t^Sm  tea  itthw* 

«*^^  MM   taw    »lt»te»Hh    an-     >rv»K    .m.   „ -,  .    ^..    —  --X^j  a»*^»#   ^3-0T# 


the  s^ut  of  th«  action  lis  tort*  tht  deolnr  tiea  ^1X1  not  be  hold 
bc4  liecaoao  It  «ll«c*0  ^^^  tho  transotlon  out  of  i4ilch  the  tort 
aroiit  vas  a  oortraet***     In  n|tyfPB  t»  gftaoo^j  24  HI*  483«  43a« 
it  ia  tfeeided  in  imb«t«neo  th^t  troT«r  will  lio  ngainet  on«  iMsirtiioy^ 
Who  eoarerts  to  hio  o«n  moo  poropoirtT-  whioh  has  boon  ontnaoted  to 
hifl  firs  for  namtf  .ctnro* 

Counsel  oloo  contond  th»t  tho  voMrt  orrotf  in  ororrullng 
defondsuit'a  dftaurrer  to  plaintiirf*8  dcolH^atlon*     The  %iriniiiont  is 
that*  aa  the  deel&r ution  eonaiota  of  one  aewat  «nd  <*atteaqp4«  to 
ehar«o  two  dletlnot  onunee  of     ctlont"  ▼!»*  frsud  and  deeoit  tmi 
conreratont  it  at&tod  no  eaueo  of  aotion  and  wi^e  ^isisurralilo*     But 
It  does  not  apj^nr  that  defendant  eXeet  <*  to  0tand  by  his  demurrer » 
and*  In  owr  opiniont  the  deel^rntion  suf  lel&ntXy  adviaed  d0f<»nd<mt 
of  th«  eh^rgo  iMwao  oalled  upon  to  a -fend,  tU,  the  utilawfwl  e?m* 
▼orsioB      hy  him  to  hla  9vm  use  of  certain  uoniea  oXaiaed  to  belong 
to  plaintiff* 

Connael  further  eontend  thrtt  the  trial  oourt  erred  la 
not  allowing  defendant's  motion  to  v^^o^te  the  judgment  entered 
after  the  prc'Tious  Gvfault  haa  Oecn  taken  »nd   the  dantstgea  had  heiM 
aseeaaed  by  the  Jiury*       thia  oontentlon  Is  based  tt|>on  the  tiRO 
affidaTita  ahoro  mentlwedt  hut,  as  a©  bill  of  exceptions  is  ©on» 
tainod  in  tho  present  tranacript,  they  are  not  properly  b  fore  us 
for  eonalder?  tion.     For  aut^ht  thJit  appears  froB  the  trannerip^,  if 
fit  the  hejiring  of  the  motion  to  vaoate  the  judemont  o©n»ldern.tie« 
waa  glTon  to  said  alfidAVitat  the  c  urt  imy  have  heard  other  evidonoo 
on  the  quoetlon  ae  to  the  dillgenoo  of  d  fendfstnt  or  his  attorney. 
But  even  if  tti«  KffldRTlt  of  defendant's  attorney  be  oonsldered*  it 
ole^rly  appeara  thit  he  was  guilty  of  negligence,  and  thit  the  trial 
•<mrt  did  not  abnao  Ita  diecr«tion  in  refusing  to  raoate  the  judg- 
mmk%*       In  gohulU  ▼«  Meiaelhar»  144  ill.  26»  23,  it  U  deoidet  that 
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an  Affidnrlt  tilt^  on  a  motion  to  ««t  aaidff  &  judgment  l»y  default t 
aXtHough  a  nftritoriouis  d«eif  «3£i«»«  nay  be  ohown*  1«  insufi  loltnt  tf  it 
aFp«ar«  thtrefron  th^t  lh«  defend smt* a  attorney  fallet.  to  fll«  a 
ylea  ia  tine  tlirough  "pftse  of  buelneeo"  or  ioa<!iTe7teao««      ^n 

to  oaidi     'It  liaB  frequently  )!}e«»]:}  hold  th'^it  ^het«  a  jf^tioit  i«  m»$9 
within  the  term  to  eet  a-^i^e  a  ^6'fault  jii^jpient»  the  ?ietl«i»  of  tlie 
trial  oourt  la  denying  tlie  motion  «lll  not  1»«  rev«r«Mi  on  aptwaJL 
unions  it  apfoaro  th^^t  there  hao  l»«on  an  abaoo  of  «ieor«?tiont  • 
the  mXo  being  that  )»oth  <lilisea««  ami  werit  smmt  ki«  »>io»a*'^ 

Finding  no  reTersilil^^  ^rror  in  th«  r^^eord  the  juidgiaent 
of  the  superior  eourt  of  June  iVt  1931 »  io  aXflmo^* 

&em«r  wad  ^oanlant  ^1*»  oon««v« 


ia^HB  no  l»vT«v«%  »tf  t^  S^iM 

.."jaanilV--  ai  ■  ,>  .   '^.^  ,    .■■U  to 
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j)«ffndiMJt  in  Krror,        )  .      . 


)  Of  CHICAGO . 

1.   BUJu,  ) 

PlfclntUT  In  Error.       )       <n  />  /?    T     /\        n  -nl  n?' 

IfR.    PHJSSIBIiiG   JUiSYXCM  GBIIXUnf   OJO^IVIRKB  'THIS  OPIIilOK  Of  fWi  GOtlRT. 

By   tais  ivrlt  ol  error  d«l>n  l^jt  ixittkii   to  r6v«r8«  a  4udgn«nt 
r«n<S«r«d  against  her,   on  &arolt  19,  1931,   for  |X4&,   followli%  \.h9 
Terdict  of  &  jury,  in  sui  action  of  th«  4tu  aXasa  ii;   coiitrAot, 

Xh«  al&i»  of  pI»i£itilT,   k.  di^tlat,    iss  x'or  prcl^jieiuir^iil 

••rvic«8  rendered  to  <l«f«n.i<^t  itt  laer  request  beiweeii  'Q»(nmher  SO, 
1923,   and  iii.&rah  6,  1$'^V,   on  ^.lica  tu«rt  ha4  t»«<m  «*>  pa^is^nt  m&d«  of 
$7S,   Dili  acoount,   %»d  ^aeo   certain  eredits  «dIow«4,   l«&iriKg  a  ib^iioie* 
due  of   :^!?73.      Tn«   suit   was   eoi»i.i.)uri£<ld  on  Aui^ust  26,   1929* 

In  def «i'iiMit'»  afildavit  of  ^erit»,    ;ift«r  a«iitiotJiJQg  tho 
paymfti^t  of  w73,    she   sJLlegiad    ^he^i   %h^   sois.,    Bi;  pik,id,   '^as  tfior«   than 
th*  aervioet  w«re  wortii  «nl  ilt4t  ali*  did  ii(lt  ow«  oZtadntiif  any  sua. 
She  also  olXegad  U%>*t.   Ui«  doii^aX  (Mid  l>ri4g<»w«»rk  p@rfor«i«d  by  piain* 
tiff  for  her  waa  unnkillfuXXy  douo. 

On  the  trial  plaintiff  t«0tified  is  ale  own  b«i.alf  aa  to 
thA  «(»rvice8  r6nd«rcd  by  foi^,   wui.  ix*s  «iJiiXl«d  aa«  witnewe,  wlio  t<»«* 
tifiod  as  to   the  tius.ia^  oT  ^tft  J&»ray  pialuro  of  all  of  defot^dant's 
teeth  at  h<ur  re^ueet.     Def ^I'jtj lant  uloim  t^stifiod  in  iier  behalf. 
Both  plisdotiff  asd  def«»idaut  vera  eroa»-ejUi^iii«d  at  considerable 
langth. 

It  is  here  eontended  by  def ortdt&nt's  uouiiisel    in   i^ubetiuiee 
that  a  verbal  agreecaeixt  was  £^ade  botwoan  tne  piiirtiee  ^e   to  certain 
specified  Bwrrioee  to  be  rendered  by  plaintiff  for  a  ot»rtaiu  fixed 
price,    that  the«c  eervleee  were  net   fully  perforried,    »i*<i   that,  honee, 
plaintiff  should  aot  have      rscovered  ^y  sus3i« 
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Mli  aniooiJM4  «■#%«  »•«'  4'«iwte>«ifr  t«i>  »i 

.•(Uft   v:iiialJXi:^«  Kit   ttU 
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Afif^r  eoiiai(i«rln^  all  oi    tn«  «vid«xio«  we  uro  of  th«  opinion 
thftt  It  i!ipp««r«  frwB  a  ol«ar  pr«pond«rsino«   tb«raol'  that   tho  under- 
atandlng  between   th«  pArtl«s  was   thxtt  pl<Ai»til'f  was  to  be  paid   for 
hla  tervioea  what   they  reasonnnbly  vero  worth;    that  he  pert'ormedi 
TaXuabXe  eervlcea  l*or  defendarit   In  a  r^aoonu^bly  ekilirul  MMnnnr; 
that  they  were  reaeocably  worth  (in  addition   to   aaid  paynent  of 
$75)    the  ajRieuRt  or  the  jury's  Yisr^Uct,    'il«l5;    imfi    that   ouoh  par* 
tieular  work  at  proired  uneatiefaotory  was  the  result  of  defendant's 
ln«i«tenee   that   It  be  done  !«   a  oertaln  maxm^r  and  contrary  to 
ylfiiintilT's  advice*     9«  think  the  jury's  vardlct  ie  ajaply   ouet^lned 
Vy  the  «vl4eKtj«,    and,   acostrdiBgly,    the  juagwent  will  be  affirned. 

ILerner  and  ^eanlan,   JJ. »   ooiicur« 
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m»lnm«  ^J.^    »o  ••«*  »«  •oi«»hiv  .ii»  «i«iT»l»ltaott  ^otlA 


•«9h«tf    A^U    Itfiii^ 


t4«i»  4  «nl  8a«ft«{CMa  11  I411U 


Man* Vim  •*<  <*^    ;«a^uiw  •!#»  t^Xdi' «»«»•«•'«  t*'*'  ♦<"!*  »*«lTTf»t  tliT 

^nUt^  ^*  •♦mint 
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CMARLS8  E.    yOVl.£]l   «t    al .  . 

Complain  an  tp   *aiA  App«ll««a, 

T8. 

HI»L0  fAH   C€a  OKAXIOI, 
AlRltAST»m   COi^POHAnOV, 
FKDatAL  MJiRCUAfil3lM   CC, 
a  CoroerHtiea.  VICTCiU  d, 
USXik^'^Bi^B,    CURTIS  K.   UUimKSSR 
Mad   WlLLlAk  H.    I.I£l>Vl£]SH» 


/ 


KAi.  yROM  CIHCUIT  COUHT 
Of  COOK  COUJITY. 


I266I.A.  610^ 


YXCTOft  a.,   CUH!i'I3  U. ,    and 
Apt>ellflmt«. 


MR,    PBX8ll>IgO   JUSTICK   QRIDLKY  BS,  IViSHKD  THE  OPOIOK    Of  THU  CCURT. 


T)»ia  ftppeal   is  from  an  or4«r  or  th«  eireult   eourt,   «rit(»r«<} 
Jun«  2S,   1931,   ■u«t%iRing  th«  (l«i*.urrer  of  coesplainente  to   th«  erot8< 
bill  of  ik9r>«:ll>U2tt  (tho  throe  i.«lnw«'b9r»)    nixl,   upon   their   oleetlng 
to  0tftn4  by  tkoir  di«ibUrr«r,   di«r<l*Blug  9Hi<\  cros&*lDlll   for  iramt  of 
•quity.      About  th«  ttAm«   tisj«  th«   o&uoo,    on   th«  ori^^lriMJ.  bill   an4 
ancrvor  of  tb«   thr«^»  Lelnwebairo  ttx«r«tu,  v»»  r9f«rr«(i  to  »  mnotor 
to  tAk«  proofs  «n^  roport  hio  f Indingo  GOidi  oonoXuaions,   and  th« 
court  denied   tho  sotion  of  ««ld  L«inw«bor«  to   ^tay  th*  hearing 
before   tbo  sastor  pmaAiRf:.  this  appeal. 

Ofi  lioT«aber  36,   1930,   eoiiiplalri»Ats,   being  a  group  of  six 
cinority  stoekholdert   in   the  Hi»Lo  i^an  Corporation   la  Delaware 
oorporatioa,  lic«>ae«d   to  do  buslneei)  in  illinoie  end  having  ite 
prinoipal   place  of  buslnees   in  Chicane)    fil«d  a  bill   en  behalf  of 
theBselvee  and  ouoh  other   steokholdere  ae  BiM^^t  desire  to  Join   in 
the  bill,   a^fainet  the  eorporation  and   two  of  Its  lloenteeis,   and 
also  against   the  three  L.einw«?bers  (hereinafter  OHlled  the  Lein- 
vebers)   vhoai  they  nllftged  were  oiflcera,    direotors  or  stookholiers 
af  the  oerperatic^  and  were  and  had  beau  in  eotr.plete  eoutrel  of 
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;.!»    ,i"*».i'*oAi   wji  !•  ovl  boa  «oil«%»4T'xe9  tr-;   JaiUte^jj   ,XXi^  vift 
-ai»a  9dJ  MXllM  i^lAal^tvif)  MAtfftWMivU  •iivi<^  tiu   tsnXAiMi  mX* 
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0f  lit  buainftts  af fairs.      Al^ter  making  all«g».tienti  of  Bil«i£;^Ga)ft£«jr<»nt 
ol'  Uia  corpor»tioo*t  afiailr«  and  ol    eonaplraoy  on  Ui«  part  of  th« 
l(«lfi««%«r«  to  dtfraud  it  out  of  largo  suo  of  nouoys  by  diversion 
of  oortaln   royaltlos,    etc.,    the  verified  bill  prayod   (1)    tha.t  all 
4sf«^Jants  b«  roqulrod   to  Viewer   the  bill,   but  not  under  oath; 
(2)   that  the  ownership  of  Letters  latent,  ito.   l«623,4]Sv),   be  deereed 
to  be  in  the  Hl-Lo  i^&n  Cor;;>oratieD  frcae  late  of  lesuanoe;    (3)   that 
the  purported  o^mers   thereof  be  decreed   to   convey  It   to  the   corpora.- 
tltn;    (4)    that  qxx  aeeovmt  b«  t»Ji«n  by  the  oourt;    (5)    th&i  all   eums 
of  money  pal4  to  the  i.ttinv«b«rs  u£>der  tiie  teruiB  of  a  eertain  lieimse 
tktir9<m»txit   <iat«d  l^ay  1&,  10 2d,  b«  deore«d   to  be  paid  by   then  to   said 
serporation;    (6)   that    the      two  ether  def^^ndant   corporations  (the 
].icenee«)s)   be  deereed  to  pay  adl   future  royalties  aooruing  under 
either  of  the  lieense  aitreea.eiits    to   tue  iii*Lo  J^an  Corporation; 
(7)    that   tfa«  paysient  ©i    fiX^y  royalties  or  profits  on   account  of  the 
lieense  agre^cent  ef  itay  10,  19  2a,  be  restrained  to  abide  the  result 
•f  this   suit;   (8)    t.n«t   def  ei^  i^U ,  Wliil»ri  ii*  Leinv«b«r,   b«  decreed 
te   oonTey  to    the  cor^ioration  all   luv«ntlcns  or  pat<»nt«  in   eonneotlon 
with  propeller  or  exhaust  fan  blades  au  »hic     he  h»s  applied  or  is 
about  to  a^oly  for  fartiier  X>etters  Pat«rit;   and  (9)    that  aoubpiainaat* 
may  have  suon  other  or  further  relief  a,a  Sfiuity  j»ay  require,    t^tc. 
On  January  S,   19  31,    the  Lelnwebero   filed  their  Joint  and 
several   artswer,    in  whicu,    after  denying  matsiy  of  th<!»  Material   alle- 
gations of  the  bill   and  ciakinjg  nuaeroue  allegaticins,    further  allegeill 
that   ttoraplainants  were  not   entitled   to   the   relief  pray«d  or  auy  pari 
thereof.     Ineludled  in  the  answer  Is  a  s<«eall«d   "counter-eoicpialnt,' 
vherein  they  ue;  tion  the  servioe  by  cosiplairi{int»,    shortly  prior  to 
the  filing  of  the  bill,  upon  all  def^^fiante,  of  a  written  decsend  or 
BOtiee  to  reotify  «ltaln  a  fixed  tli&e  certain   stated  wrongs  (sub* 
stantially   those  as  eharged  in  the  bill).     And  the  Lelnwebers  ^llt^g 
that  those  elained  wroneS  had  never  been  presented  to  any  rei^ular  o 
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«  1  -^^tf  T#r 


-rut    tMi«7«« 


•o««l»l  »*«?ting;  (3>r  th«  direotort,   or   to  any  of  tlx©  oJYio«r«,  of 
the  Hi»jLo  ^wxt  Corporation:    that  ao::^nj^]Lalni,'tnts  li.&.Vf}.  &on«];}irfld  to- 
gfthor  to  destroy  tb«  busini!!SO  oT  tho  corporation;    that  let  purau- 
*nce  of  the  eori9plr«».«y  tiioy  "s^ict  out  mstJ^ti  anlloious  notice  mui^im 
imfoun<)«iA  a^iK«nd»  n«d  J'urth«r  brou  iht   tiilo  wholly  uufoundod  ftuit"; 
and  that   "In  various  ©th®r  waya*   thoy  ar«  "interfering'*  with  tho 
businftoe   of   the   corporfttion   '*firS   with   it»  Ii©««^«<»»«8. 

Ob  April  S,  1»31,  thf4  l,<8iaw^fe«r»,  by  i(^«v«  of  oourt,  filed 
tlao  orooB-bill  in  Qu«»»tion  in  whieJa  tjt«3r  nittdo  nuraerouo  allegationo, 
•imllar  to   thoee  cr-rtalnftd  in  their  auRswor  to  ceaplaiotiBt *•  biXl, 
Tbo  prayer  of  th.«  cr«>««-bil:3    io  (1)    that  ®c«pl»in«mt»  b<i  r»<|ul3r«d 
to  mngWfT  it,   but  not  unAor  oatJaj   iP,}    that  an  aocoutoiijig  be  ^fod  "to 
dot^rEsino  th.«  amount  of  dassfSM^^  -iionss"   to  orcos-eomplalajjiito,   suad  cetea- 
9l;&in«nt(3  bo  d«orcf-.d  to  pj^y  i*h&t©vor  turn  sippeare  to  be  d»«  to  any  of 
cro«8-«oifipl-4,lii».Rt»:    (5)    that  coiusplainjmto  »nd  eaoii  of  tho--.,   thoir 
Agonts,   ottonswyo,    ffte. ,  b«  rootralnea   '*frmA  .in,terf.eriiiK  in   uxif 
mmtin^T  '^hatsorvtr  with  tald  Hi-lo  Fan  G0rj>orAti03K,   a»d/or   its  ©aid 
lle«n«eff«*,   or  'with  said  Wtlli»M  1,  L«iRt?©|!«r  s«d/or  iiin  aald 
Xlowaooeo" »   'or  "with  tlj#  payment  of  i^nl«t  un4«r  or  i»  purau^ioo 
of  oald  licorioo  a^jroeit-orito  axi^er  atsy  of  thoea";    j.4Kd  (4)    tiiut  oroao- 
oojapl-'iinainto  h&v*;  sucn  ether  aad  further  relief  aa  oqulty  jtay  r«- 
qulre,   oto. 

Ob  April  S3,  1931,    comply  in  ants  (as  orooa-«Jl«r«ridwts)    filed 
t^tir  dl<w&arr*r   to  tf^o  oroe«*blIl.     Attong  ih^.   sts-it^'i  o^asoa  of 
da/aurrtr  are  (a)   that  "tho  «att«r«  an!   tMuga  eat  forth  In  th« 
«roAa>bilX  ara  ea«h  and  all  availakblf)  to  the  oroa£->eoEspl^l&£iuts, 
if  «kt  all,  by  answer,   aea   3c  DOt    form  grcunda  for  afftrrsatWt 
relief*  agalnot  oo«plaic;^xtte:  aXkt  (b)    that   croe«>oo2rpl^infuntt  "hav* 
oot  Bisde  or   stated   eueb  a  eauoe  ae  «i»tltle8  thorn  to  aay  dlecovery 
•r  rtlief*  »g'*iJH»t  ©osiplftlnBr.ti.     On  June  82,  19  51,   the  d«a:urr*r 
oaaie  en  for  hearing;  before  the  ehaneollor  and,  after  argument  of 
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mux    ^tXUm:      lO   •VMf  I    X-  i.i'5M    '» 

lo  taa  •»  •«»  wf  oi  «-i«t«r^4  mm  x*r*$aam  x»n  ^^  ^oToat  %4  •tamalJti% 

laii  "if  aitMllWrtll  Wr?"   MnZ^rctrivr  i4i   .aliiat* 

t»  Mawao  A#tiiJa  ttAf  wa^mk     *i£Jl#<N»»*<K«  #rl   0i   v«9Ti^««!    >iaxU 

•^  ai  d#no'l   t—  «]|(UUt#   t!li»  ««*»«««  •iff*    tjfdi    if)   *-XA  7ai\(;^L*ik 

.•iiiftal«X9fR«**4ra<n»  9M  9i  •IMmtimwm  lU  kmtt  tMMta  ax*  XX2tf*E!>io   o 

»«»jcf*  ttnuvalA  r«i^«a>as««a  t«j|l   (4  >  Am  ;aiafc<itai^»o»  #«iiJl«;[^  *\»lX»t 

XV^Ywtfth  x«*  oi  '"•^  ««ili4fla  tA  aftiMio  «  (<•<«•  »ai*ta  %o  •lb«a  looi 

•saruMaft  am   .Xt^X  ,ftt  aauit  m)     .atiiMLUitaiM  #«oU^  ''1»>tX9^  to 

t«  tmekagtm.  ^mi^  «I><ia  i^ii^awKfta  tJU  •««la«r  :%iUtm^  Ml  «•  a&ts 


•  4* 

eppoeicjS  ocun««l,   th«  oourt   aauared  Uie  order  or  du«r««)  s^o  first 
»toY«  »«ntlon«d, 

Ue  aotion  h»f  li«>r«  l>e«ri  aiade  by   coiftplad^imtft  (appellee*) 
to  di»ix.ls6  the  appeal  upon   tuv  ikeory  that   tu&  QrU«r  ap^iealod  fren 
la  not  a  flota  ona.     It*  viaw  of  ttoe  aofiuewUat  ttCAiXiatiim;  aoXdlngs 
of  our  liupr<»m«  court  on   tho  ()u(?«iiou  In   caamn  %ri;''roln  Uia  f^j^ots  as 
alleged  varied  n&tftrlally,  ««  «ure  In  doubt  waatu^r  or  not  tiia 
prasont  appeal   should  !?«  dlo/visaad.      la  th«  obTly   ansa  of  ^XS&SJLJL^ 
RuffKoll.   13  III,   31 »   It   is  decldsd  lii  sub»fc«B0«   thai  an  ordsr  dls* 
at^pslog  a  oros«-bill   in  Interloutory,  a»d  suou  an  order   la  &ot  sub- 
J  set  to   review  until   th«  wiiol«  e&9»  is  dlspoea<l  of.      the  court   eaid 
(p,   33);        *t}\Q  proceedings  upon   ili«  orlte,ln&i  till   iia    iiiis  aas«  «»r« 
still  p@ndii}£  .%fid  im4ispott«d  of  in   tHe  eirouit  eaurt.     i>'or  aught  tbsit 
appears*   tht  coepl  •.iniuot   it\   iii^i  uross-till  isuay  y«t  obtalzii  all   the  r«» 
lief   ts  whicJa  h«  ie  <M)title$d,   upox;  %  fiaal   dlspoeitioGi  of  th«   oass  in 
tht  eircuit  coort;    ^«.     A  party  oatuiot  brin«>  his  eaas  h«ir«  Idy  pi«sa* 
««al,  aor  itoes  an  arpeal  or  writ  oi    error   lie  fros*  su-  in  tor  loou  to  ry 
dsereo,   vhicfi  is  clearly  tae  uiiaraett»r  ol   Iha  ordar   sustslQitiii^  th« 
demurrer   to  th«  eross-l^ill**'     thi^  kolding  has  hecm   followed  in   ths 
oases  of  feoMahoo  v.   auina.  14'v   ill.   199,   201;  Vijlli^^.;  of  Hairlw  .y. 
Suburlsan   H>    C>|^..   802   id.    5C^1,    306;  jsislsfeu  t«    *'oXact»  S'tato  JSa^ik.   3i54 
id.    ©3,  «S.      But   th«  oasoBOf  GruvQ  v.    re^uaXln.    320  111.    597,   601, 
•»*  Stellihis  V.    atsllipg.   323  id.    122,  126,    aro  to   th«  eestrary. 
la   the  Grcvs  cass   (p.    601)    it  is   A*idi      "fhe  rsoord  shows   that   tha 
•roos-eoiaolalnant   ftlset<»d    to   staud   by  th«   aaa^udsd   cross-bill   and   tJ** 
seurt   thtrsupon  dis.-aisssd   tha  oroa»<*liill.      Xhia  ^m»  a  fifial  ordsr 
which  ^!iopos«d  of   ths  appollaut's  ci   iiu.   Mid  aai  a^ip^al   fxim  it  was 
prop(»rly  allowsd, " 

W«  will,  howoyer,    ounsider   tan   .iu«jstidii  wi:iether   the  court 
srrsd   in  its  r-tling  hers  couipiaiBed  ©*.      la.  l>eT»b<grrv  v.   xqatoUford. 
XG«   111.    584,    <99V,    it   is   sold; 
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'itti'^ii^  •«»i  tfitfodn   tMf>ts^M*   ief%$'Ut 
idfttr  »rf*   liittsr  tf»lf#'«   ot  l»»t 

»M  «<mtff  ,ii>»t^  ji»M;^,  .i,y.  ,tfw;(t.4  <<(«  .x<^  ^^^  ^^i^  « ^s^^jsileCit 

,XOd   ,fM    .XXI     cr.   .allmml    .y  nv  «»*..u  ««j    ^mE      .**  ,19    .61 

^<  .ili^fvo^a  •as  h»9%it^'  j^t^Oi  ilium 

/V/e  aifOr  tUfi.  njftact)    ,T«y«W(h^  ,XXi«  »« 

,vtt  ,»«a  .xxz  Aox 


*It  vlll   b#  •••!)  the  ero«»>1»ill  wi^a  filed  iQ   violation  of 
the  well   «8tablicihiR4   oiiar^ccry   praotlce.      A  49tiaitXon   of  a  e^^oa*- 
%ill,    «ont«nporan»ou8  with   it»   origin,    lii«    it   in  a  soda  of  dffrnuoe. 
One  object  to  be  attai«ed  by  it»  u««   1«,    tw  Aj..sfioyj»r   gvidftii^e   to 
itfmii  ft4S!iin»t   that  whi en   l»  *ll<»£:ed  »t'^in»t   the  Atif '*}-<\)\rt ,   «nd 
•nothiir   in  ta  ^qgoujrg  M:t'l  ;-Ki;t.iYe   T^l\Gf.  Ktot   &ttuiiiail«   ou  iai» 
snmrtr  truching:  the  &att«r«   in   ta«   orlttiial   Mil.      Xh<»  orop«« 
bill    Iti   this   ca£'?  Viio   i  or   no  purpo0«   tlie  lavr  iierx^its   eu«ii  a  bill 
to  b*  uROil.      fco   'lliiecv^ry  wae   Bouji-ht   ar.d  co   relirf  trat  aekf*;! 
lh«t  veae  not   stttulxiatlf?,    ll'   iit   ttli ,   qh  hi*   :u4&wer.      This   Is    »tating 
ao  B«v   rul#  oi   ?>rmetio«.      It  va»  deoideiS  by  this  eourt,    ««  long  ag« 
ao   U,  ko r^aii^ . .v .    S^i th «   11   ill,    IQ-v,    a  d^feii  i»».t  will  li&t   te  por« 
altt«d   to   ril«  a  orosa-bill  vhfM  his  rit^l^to  nro  I'ully  •iicoloecil 
In  hia  «uf»cwf»r  in  r»»panse  to   the   iiiiftg^xtion©  of   Ui«  bill,    and 
ml|dat  b»  folly  prot«ct«d  by  the   court  on   the  h^'ttrlrsg;  oi  tha  original 
T^ill ,   fijia    %h»  cro«8-bill  ol'  del  «i;'aat  was  held   to  have  ba««  properly 
atrlckan  out  of  th«  raeord,  b«cftu»«  it  «aa   ie  violntiefi  of  proper 
practice. • 

S««,  alao,   th«  fita,a«e  ol   aif;.At,  v.   Gootju^aii.   75  111.   199,   161; 
P»ttar9on  v.   Aorth^rn  Xryst  U>.  .   231  id.    £2.    26;    luoc^Ma  ■».    iuomj^a. 
260   id.    354,    35S-60;   Jioby  v.    aputa  Psir.ii  .wprn'ri^^    252   l<i,    S7&,    5aS. 
In  the  yjrjjg  oaae   it   is  S«oi4ed   lu   subat&iiae  that  if  Uxe  faota  al'> 
l<»g«<3   in  t^e  crose-bill   ar«  noUiing  i^ora   t^iaut  a  def^nae  to  tUe  ea«» 
Oiada  by  the  bill,   %nA,  if  proved,   oould  afford  th«  daf^ndiwit  no 
affiric&tivo  reliaf ,   the  Groaa»bill  will  hm  obnexiouia   to  a  daciurror. 
la  th«  YhctB^a  «%*•  it   le  »aid  (pp.   3S9<*«>(>}:      *Xf  a  defend^it  eaeuld 
file  a  eroa^obill   when  he  seek*  no  di«eov«ry  and  no  uffirK^ativ*  re* 
Xlef   that  he  e^^not  obtain  hy  sjaianror  to    the  origi»i4l   bill,  his   eross- 
bill  will  bo  dianlettod  «itAer   on  answer  or  motion  or   deiburr^r,  *     In 
the  Bpby  oaac   it   i«  said  (p.    53^):      "It   ia  only  wh^ra   eomplete  jus* 
tie*  can  not  b*  don*  on   tho  original  bill   and  an^^er   utat  %  eross* 
bill  is  proper,* 

It  will  bo  notieod  that  in   tho  prayer  of  the  cross-bill  la 
quostlon  no  disottvory  is  prayed;   nor  is  «u^y  affirio&tiTo  relief 
px£iy«d,    exempt   that   the  oroes-def  ^n^aiita  \  coKipXaiinMBta)   bo  en.lQin<^j| 
froa  interfering  XH  3sH.  '^'atinef  wit«   the  dof endanta  in   tn«   original 
bill.      Xho  presont  tratieurlpt  doe*  not  dlsolose   tnat  any  applica- 
tioZi   for  a  prelii  lna»ry  injunction   to    tht^t   «ff«et  was  made  by  oroos- 
0O»i»lainHnts.      If  granted  it  would  have  operated   to  prevent  tho 
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7  ^'    ■»>  i  # 


.••Mtttft  T-  '    ♦^ 


.6* 

l»«fUI  pro»«cution  of  eo»pl  aiaaftlMI*  auit  to  obtain  an  accuutiting 
mai  %he  othor  reli«f  *•  prayed  ugaiiiMt  a«f  cndAt  t«.      I^   othtr 
vards,    th«  afflruuitiT*  relief  »•  prayed   for  uBiOuultt  to  iiothln«; 
■oro  than  an  «itt«aipt  to  reetralca  tu  iht  eiimo  auit  Iti*  protaoutien 
of  oo&plalnants*   original  feiii,   Wjtiloh  pri&f  facia  di««io8«d  that 
eo^plaisMfito  wart  «ntitl«ii  to  «^wiita)}l•  r«Ii%f.     Iurui«ri^or«, 
aftor  reading  tbo  &ll9ii»tiona  OJ'  coiftpl aidant «*   bill,  4«f»x.d«i'4ta* 
aaswcr  tharato  and  tha  aIi«»gation8  oi   thd  aro»a<*1»iXl,  v«  %liitik.  i% 
aXaar  that  aa»?>l«t«  just  lea  can  bo  dona  b«tvft«m   tlxa  parti  «a  upon 
a  hearir4K  undar  th«  bill  sxkd  4«f  i^iidimta*  auawer,  and  that  tha 
«iroa«*blll  waa  unuecoBaary. 

Aocor^in^ljt   turn  erdlar  &r  daora®  oi    tha  oirouit  oourt  of 
Jttaa  22,  19  31,   app^alad  frojk^,  la  iiffixaiad. 

&.tafnmT  and  tloaalait,   JJ.,   uoisaur. 
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PAUL  amZMAS^ 

App«llttni* 


07  ciuc  ao« 


S 


266  I.A.  610 

m»  nji^xniMQ  natiG^  a^iu^xsit  j^jupnaxn  m  q^ixiqs  or  tuE  court* 

(to  AQgttSt    27 1    193X*    plAilltiff  ««MB0IIO«tf    a  repliTTlB   »ult 

ACalnst  defend&nt»  hla  at«pMn#  to  rteoTcr  poBs««sion  ftf  a  duiok 
•itt«MblX«f  of  the  Talu«  af  |SOO»  vhtelitb*  alleged  t  dcfendaat  wrteg* 
folly  took  oa  April  14  #  1931 »  and  thor^nfter  vroBgfuUy  detainoc* 
The  bailiff  took  tteo  ntttonotollo  under  tho  writ  aiMI  dolivore^  it  to 
plaintiff*       OB  Soptoiibor  17*  1921»  a  trial  was  had  without  a  jury* 
Plaintiff  *««>»  a  ivltnooa  in  his  own  hohalf  and  ho  introduood  in  orio 
denoe  oortnia  ^Kritiago.     j^ef^^ndant  toatifi^d  and  ho  oallod  ao  a  wit« 
Boao     •  A*  Hlakiot  "^  attomoyat-lav*       i^efot^ant  also  Intredueod 
la  rridoBoOf  oror  plaintiff's  ohjoetion,  a  e^rhon  coay  of  a  bill  of 
salo  (not  siipiod)  of  tho  autoaobilo*  vhioh  dtfondant  olalBOd  plain* 
tiff  had   exoeuted  on     pril  15*  1931*     Tho  oourt  found   tlui  rig^t  to 
tho  poss«8sioa  of  the  ,<siutonobllo  to  bo  in  plaintiff  luui  aseosoed 
plaintiff *e  dassK«a  at  one  oont  for  defendant's  /rongful  detention 
of  lt»  and  adjudsec  that  plaintiff  haro  and  retain  tho  po8ae»8ion 
thtroof «     defendant  appoalod* 

Plaiatiff*8  tostiaony  is  In  oubat^uioe  that  oa  June  24* 
19S9»  ho  porehaood  tho  autMAbllo  of  tho  Toooland  Buiok  v>alee  Co*» 
Chie-)20f  Ht  the  prioc  of  4^1520 1  under  a  conditional  ealea  eontmet 
(iBtroduood   in  eridonoo)!  that  at   th«  tiao  of  tho  purohaoo  ho  uado 
a  e&ah  pajwoat  of  1920 »  and  a«roed  to  pay  tho  balaaeo  of  Ifoo  in 


I  •#fliftXi«KEq[A 


^•i^iir.  lAffionm  ffyffi.  x\£i'^A 


>ia»v  tsitAmltob  ttai^ei^XA  •ti«il»ii(«r  «ood^  >9  eaJUv  ^if^  %•  9«ilir«[M«v4i 
•iyt  ai   b««ir6«i«...    ...   -..     -♦-  •'•^'*  -^M  ^>  «ai»»*iv.  .    ..   .    VHtniASfi- 

#4  itftUi  M<#  iNHTOl  txmmo  wi\     .XvtQi  tftX  XiiQ     o«  [M«W9ta»  teiC  ttl# 

lw»a»!t««  kn*  m#fti«Xq  Ki  a<i  «;»  zlU^Mniux.  «i(3  ?u>  deltt«ft««M|  Mf# 

imUn%t%*ii  ta\im»'i'^  t*#«ate«l«ii  tot  4m>o  »bo  4«  «»s<«»«*  a*ltltf«l4iXq[ 

■oioooMTOf  oitt  ■IttfK'x  tei)  ovati  tll^olnXti  iri^i  btybtftittc  »««  «i|  To 

«>«  oMTi  mm  i*dt  ooojao^M  oi  oi  \fmMtteo*)  ««Ui.r«u«r^ 

fOa  «oi«9  ^l»fl  fetbOooof  Mf«  to  •Xltfom^itfj^    ^ni  f^aa^%ftn  •A  ftttl 

to^ttfloo  cvXao  X«MliiOM»9  a  TudOB  f'.)3eX4  to  »olit  aa;'   ^»,  «o»»olie 

o6oa  Off  •oiMiompt  o^tf  to  ooitf  id«  an  l/oti  tUon^dlw  nl  &»oiiOoi#Ki) 

iti  doaaX«<!  ui<l  ifji^  #4   ^fttso  bcui  4  9fi««  to  #n«^^«%M7  4»«0  • 


•a* 

KonthXy  paymeats  thcr«tilt«r  -  4fft8  «A«h  Xor  U  meaUui  »it&  ^SM  •»  tlw 
t-4r«)Lrth  n»Qt]i|  thai  all  of  ih/^  A(Bt«rxmA  pejmmta  were  auide  vlMa  Aim 
tij  p09tAl  Bosoy  ordcra  «r  vxyreus  ordtrs  (iAtro<ltt«ecl   in  tirldeaeejt 
«lii4^  cither  k«  «r  his  wife  preettrfft'i  that  nothing  wa«  due  t«  iht 
&«!«•  C««  OS  thtt  yureh&se  prl««|  th^t  hn  w&s  the  owner  of  %h»  auto* 
mobllai  and  that  ht  had  B«T«r  bo24  or  tranof orred   it  to  dof enfant  or 
aayone  el no* 

I^fOBdantU  teetinony  ia  in  oiiibstaBOc  that  at  plaintiff's 
request  ho  nade  jflut  '^^  ^*  iwnthly  m}n^^^»  to  th«  3al«8  Co*  out  of 
hi*  mm  fundai  th«>t  t|«oaa«o  of  thio  f&ot  tmA  in  9v4et  to  "protect*  hla 
thorofort  plaint  iff  *r.  aeoond  %fifo  (def«adf»nt*o  iMthor)  onggoattd  that 
plaintiff  tranofor  th«  aatowibllo  to  the  vitnoos  hy  bill  of  enlof  that 
plaintiff  agrve     to  thia  &ni  thisxeaftert  <n    pril  %&$  1951»  «ig»<$(i  andi 
(ieliT$r«<t   sueh  a  bill  of  sale  in  ^lahis*  offioej  th«^t  the  in^trtaftWoA 
vae  nailed  to  th«  wttnoao'  Rother  v$ho  aald  ahe  ^i^ould  koep  it***  and  that 
the  ^itneaa  **neTer  got  it  haok^  fren  h«r|  th^it  thereafter  th«  witneea 
applied  for  and  ohtniaed  In  hie  ovra  aaae  a  state  Tehicl«!  lloense  for 
the  autcawbila  for  the  ytmr  1@>51  ( iatrotfiUO^cl  in  eri(^«ine«}«    i)efeBdant*B 
vitaeaa*  Slakise   teetifiedi  that  he  drafted  the  hill  oi*  sale  ia  his 
office  s^nd  thsit  plaintiff  aigned  it* 

la  rebuttal  plaintiff  t«0tif ied  that  derffisdant  nvter  paid* 
•at  of  hla  ovn  atoney  or  funde*  any  ftf  the  deferred  paynents  to  the 
Sales  C^*  on  tha  siutoMobilei  th«..t  ha  never  re(;i;ttest0<:'.  €^@fe»d«iit  to  sake 
ouoh  paynents}   th^t  he  never  ebtaiatri  ^ny  money  frca  deieui^uut  for 
that  pur^weo}  tm<   th'.t  he  xseTcr  j^i^piec   a  bill  of  sale  in  '^lakis* 
effiee*  or  elBcwhere«  transferring  the  automobile  to  defendant* 

Zt  was  vi^Ule  defendant  was  cm  the  stand  that  the  purpertod 
eopy  of  plaintiff's  elaiaed  bill  of  sale  was     di&itted   in  evidenoOt 
over  objection*     the  oeurt's  rolini^  eridcntly  ^aa  b«i»ed  upon  a  ^otioot 
aarved  sa  plaiatiff*s  attorney  Juat  prior  to  the  trial*  to  the  effeot 


«(»M#feaY*  «1  >»Mrfc#t<«^)  «»*«•  «*»inw  ^  »**!«•  YOMB  tm$%0ft  xit 


tai)  »o4B^tm  •XAOX  *diE  £i««A  att  « 
imi$  turn  *«ii  fiiMl  Miioi»*  siU  air.-j  on 
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thnt  unl«-0B  plftlatlf/  produoud  th«  originca  of  aald  bill  of  »?a«» 
pecorKtrtry  rrTitenoc  of  lie  eontetttu  Vioultf  be  itttroduoe4*     "^'t  thliaik; 
that  the  eourt**  rallnji:  ymm  erxoneovuB  in  tlm-t  bo  proper  bceio  %nk» 
dltiOloBtd  for  tho  ictroductlozt  of  socenasry  evldeneo  of  Ito  ooiatftnto* 
It  dloarly  appe&rtiS  fx^«  defend«ut*o  te«tiiwMiiy  ih&t  tho  original  oUl 
tf  9%l9ff  If  arty  bh«>r«  vast  v&s  In  th«  pooisen^lon  of  defendant *•  atothtfr* 
who  vms  not  a  party  to  the  ault«       lefen^amt  should  havo  nade  on* 
dtaToro  to  ©ring  th®  orixlBal  into  court  hy  «rving  a  su^peona  duoyn.^ 
j^£S^  upon  Krs*  /.iogao*       liofond&ntf  hovt^-rert  »ad«  no  aueh  at'^oa^tt 
although  it  Appoart  oho  w&s  In  oour'v  durlntj;  tht  trlul* 

Bat  tho  error  of  th«  oonrt  In  admitting  auld  copy  in  «vi* 
dtnot  «Hs  not  prejodieial  to  plaintiff »  hoeaiitRe  the  oeurt  found  111 
plaintiff* 8  faTor»  and  upon  the  thoery  (a«  appoaro  frc»  »  otateHoat  of 
the  court)  that»  although  the  bill  of  a  >1«  w<^»  extjoutodf  it  was  att 
supported  liy  any  ottnoideratten*  inaaaiuoh  &&  th«  eTldonoo  olearly  aOum* 
od  that  d«f(»iidant  did  not  out  of  hia  own  frndo  pay  any  of  tho  ddf«rr«4 
pa^nnonta  ta  the  oondltional  oaloo  oontr%®t»  txeeutod  l»y  plaintiff* 
when  tha  autonobllo  originally  van  iMcrohtJtsod •     liof oyidnnt * «  theory  on 
the  trial  ««&&  that    »atdi  hill  of  oalo  h»i^  a  sufficient  aonsider?^ttloil 
to  Bttpport  it  hcsoauso  def entrant  haci  paid  ^Offf  of  theso  deferred  pay* 
aiento*     And  on  the  trial  thure  wan  no  ovl<ienoo  of  i%iiy  other  oonsid- 
eration  for  the  claiued  ex<:cution  of  %hc  bill  oi   aule«     .>nd  defend^t 
did  not  contend  on  the  trial  that  plaintiff  had  aado  a  gift  of  tho 
autoaohile  to  defendant*     Ko  aueh  th&ory  of  defenoo  wa«  vwmx  euggosted* 

Th»  aaia  contention  of  defendant*®  oounsel*  hero  wm^  for 
the  firftt  ti«C9   is  in  suhstacoe  that  plaiatiXf  intended  to  nake  a 
gift  of  the  autoaohilo  to  defendant*  th&t  th^  hill  of  a«do  evideaoed 
8  "coapletodt  irrorooahle  giftt"  an<^  ^i^^  no  oonaideratloa  wae 
neceeo&ry  to  support  it.       Jefcndant  cannot  here  ho  allowed  to 
ohsoge  his  theory  of  defense.       Furtiie naore #  there  ia  no  oTidonoe 


«*Xn4i  t«  act 4  i.  uaiax- 

*9»it9iuan  ill  !♦  ••■•U^n*   .  .  '**w    -<* 


■At  t#t   Li»Sitit«M 

•fli  •iMH  •tatf  fei«»{(B  loAi^Ai  ;tn  9A4  9$  %jtL»fg  m  ton  mmr  mtfi 

t^'-  *'^  111*  ^'.  •  ■   *.:*«  hib  *ii*J?or^'*»l^  iMft  b» 

"  '-^■■-  -^*Jtfcrt©«  -fjli  Ml 

-M»ff««  ledUtf  t«*  t»  ••«»L^itt>  >'jwB[j  l^\&  ^di  ft©  ^?».       *»»«•« 

tirii  tot  flol#««t 


IM9 


.iiaaio» 


tonaltt^ 


*•  fXf 

*    ^MMOiM 

t*  Jrwuai' 

aeiiMo^ffoj  ijj 

,    «-ii  ♦«t«  «if# 

>  «^  ttiltf<^aml«^,  -mCj   t«  tllsi 

^rtr-^3T5v»ifti  4«»«p««XiMfto«  « 

7fl.    -•v.vr.     '^X'***^9-*» 

Jan-.-rf>'i.- 

■^  ^id  mauutt 

•4« 

whatever  Ifi  the  record  to  svrtnla  tMe  nev  theory  et  a  ?lft*   lAdeed* 
trtn  In  th€  ecKjr  of  the  blU  cf  oelet  &a  lntre*«©cd   in  nriecnet  hy 
««feo4ftct»   it  Is  recited  thdt  tlie  oale  cum!  tmuefer  of  tb.>  r^ato»o)»U« 
is  lofrde  "for  AM  In  con  eld  emit  toe  of  the  em  of  t«n  (flO)  doXl/irB 
antf  other  good  ^  ad  raluahle  ooaelderetlojio*" 

/4Bd  there  io  no  Kit?rit  In  ooon^el'e  fmrther  eontertione 
(a)  that  the  finding  and  judgment  are  against   the  weight  of  %h« 
oTldGaoot  and   (h)  that  pXainfcif.'  should  he  t?atoppad  fro«  «?lnl»lne 
owner chip  nnd  right  to  pcoBOsslon  of  the  nutocohlle  becHuee  of  tho 
fact  thi\%  &  fev  daye  lifter  April  15  #  193l#  defewliant  In  hi  a  trma  naao 
applied  for  a»c   ofbtalnmJ  n  State  Tehiole  llcetioe  for  the  fttttowofello 
for  the  year  1031*       A«  to  the  Isiitter  cc3«t»ntio«  It  8ipp0«*r»  frtm 
plaintiff* s  te«tlicioar  thmt  th^  state  llceniio«  f©r  the  yeiarB  19S9 
&nd  1950  vere  appllec^  for  and  ohtalnod   la  plaint  if  f*8  nanus*  th»t 
plnintlff  directed  defen«!a»t  to  ?tpply  for  and  ohtaln  the  ntate  llct^ano 
for  tho  your  192>1  In  hl&  ()glalhtlff  *ji)  aaa^*  hut  \3s».%  ther<»  was  delay 
in  the  nahing  of  the  appl  lent  Ion* 

Our  eonelaalwa  ia  th&t  the  judg»«nt  aiiponled  froai  i<?aa  right 
and  sboitld  be  aSfixwtd*     Bwtti.  will  he  th<2  order* 

Kexm^T  sad  aoanlant  JJ«»  o«Mure 


aK«a£«»  (OXt)  ft.,      u    u 
it- 


'i«9>»- 


;  5T  hum  feWfv 


,'t«in»»&  iMte  i»««*X 


35879 


A  oerporutiOBf 
(plAlatlff)* 

Appellant f 

▼• 

CHICAGO  COLE  STCffAftE   CO#t 
ft  eorporatloB*  and  WASHUFGTOV 
BKIiKY  GS^O.  iiilS*    PACKIHO   CORP*, 
ft  eerporntioni 
(d«f cad ants )• 

App«ll««ft« 


Q&mtf   C04)K  COQHTir* 
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OPmrioH  xfpos 


Jimmmh 


MR.  TOSTICS  Kr-2^IEF.  I<;;LiVSiU':i>  THE   QP1SI0W  OF  THE   QOm\t» 


Tliis  Is  ftn  ftetloa  of  r«pX«Tin  brought  br  plaintiff 
•fftinst  tlio  defendants  for  th«  reaoTery  of  a  osrlOAc  of  strsir* 
berrioo  Talu«d  at     &401.20*       At  the  oloao  of  plftlatiff *8  oaso 
the  court  director   the  jury  to  find  the  leeuee  for  the  defendftote 
ftSA  toas&eoo  the  defeBdoato*  dewmeo  ftt  II*     Judgnent  was  entered 
upon  th«  verdict*     To  remxov  this  Jud^ent  plaintiff  ftppealed* 

The  plaintiff's  declarnt^lon  ccaisistec^)  of  two  eoitnte  in 
the  euetoBtary  form  oharglne  in  the  first  the  taking  and  detention 
of  the  goods  hy  the  defendantst  and  in  the  second  the  detention 
•f  the  goods*     Jiefeadants  filed  sepftrato  pleas  of  non  cegit  and  n^ 
detinct*  and   each  a  special  plea  of  property  in  the  v^aahlngton 
Berry  Growers*  Taoking  Corporation*       Plaintiff  filed  replloi^tions 
to  all  the  Ideas* 

The  eTldenoo  dlsolooos  that  the  plaintiff  is  a  food 
broker  t  that  the  Washington  Berry  Growers*  JVicking  Corporation 
(horoinafter  referred  to  ae  the  d  fendant)   is  looated  at  auflsier» 
Vftshingtoni  that  January  27»  1930*  plaintiff  acted  as  broker  la 


\ 


99tU 


(^  ,*         ,       ..J.:   --^   4./ 


•  r 


^mia^ssm  worn  wjiwi'm 

tli  jtil  ;Xq  "i*^  *iii;i»Pi«f  »«iy9l5*<n   ''^^o  aii»J;*o«  k«  sii       ^jt 

ataalMratoft  Mil  rid  tt«iy««l  mU  trnt"*.  «i  v<<'t  ^'   v»#«{i*(i5  Jtiieo  M(# 

•  teX«*fq«  'm«^ai4a4  tfjaMiiftiit  •'it'  aatar^Y  ot     .^tib^tir  wf#  Mfv 

Jit  •#■*••  tv*  !•  h«uum9  flWliAtflloak  «*ni»ttiAX^  ««{? 

flaliiistfa*  tMtti  Bfttllal  ajfi  tatil  atfi  tU  aalBOi&iltt  0<eal  ^tam^ai^a  ed^ 

■alta»##»  «il«  kM»M  arfl  «1  ku  ii»— »»il»>  mU  ^  ab««9  vitt  «• 

JM  >••  ilnti  ■■  ^  ««•!«  •itna^9m  ftvUt  s^Mft^^d^al     ••te«t  Mff  \% 

— tlrtrtiaW  ad«  si  Vi »«»'»«  t*  ••X(  JUi»*«a  a  Maa*  tmm  tliftUti 

•Mltaalifitv  teXil  lli^BlATi       •«ai«i»i[04ia&  salKa^t  •»Y««9«e  t««»< 

*aA«X9  isAi  tlM  •# 
ftoat  a  al  m#«l«lt  Mli  #atf»  ataolaalft  fta«a%i!v>  ^o.^-^ 

f «•!■«•  #41  i*l«ttaX  al   (iKa&oel  ft  aifi  aa  at  ftanalat  lonMiiafMf) 
«X  taHattf  aa  *.^  -  >>t««Ult  ,oe«i  ,T8  TtaMMi  t^ytt  |aat0tt«MV 


a  d«al  betw««B  that  defendaat  And  ?«t«r  a<  olau^^ter  ft  Co*»  a 
oorpoYfttioa  of  Chicago*  and  was  in  at  rumen  tal  in  bringing  defendant 
and  Slaughter  it   Co*  together  in  entering  into  a  o  on  tract  for  the 
Bale  of  a  carload  of  8trawberrie«»  1030  paek*  at  K>^  a  pound *  and 
that  defendant  and  Sl&ufl^ter  &  Co**  did  enter  into  auoh  a  contract* 
oigiiod  l»7  defendant  and  ^layghter  &  Oo* 

Sometime  after  Kay  5*  1930*  and  before  July  17*  1930* 
the  plaintiff  notified  the  defendant  to  ship  the  atra-eberriee  to 
plaintiff  and  to  draw  on  It  for  the  cuBOunt  of  the  shimentf  according* 
ly  the  atrawberrioa  were  eoasigned  to  plaintiff  and  July  17*  1930*  a 
eight  draft  for  |S401*20  was  drami  on  plaintiff  and  paid  by  it  J^Oy 
22,  193Q*  plaintiff  reoeiriag  the  bill  of  lading  which  it  delivered 
to  the  Chicago  Cold  storage  Co**  with  a  ret^uest  that  the  straw- 
berries  be  stored  for  the  plaintiff's  account*  July  23*  1930* 
defendant  wrote  plaintiff  it  had  diverted  the  strawberries  and  had 
instructed  the  Chiciago  Cold  Storage  Co**  net  to  make  delircry  of 
the  strawberries  other  than  agtln@t  its  order*  The  follo'isrlng  day 
the  Chicago  Cold  storage  Co**  (whose  only  interest  in  tbls  litigation 
is  that  the  strawberries  ''lerG  stored  with  it)  informed  plaintiff  that 
if  it  wanted  the  strawberries  it  woi&ld  hare  to  replrry  theia*  and 
this  suit  followed*  The  sun  of  >)9401*2C  paid  by  plaintiff  to  defend- 
ant  has  newer  been  repaid  to  plaintiff* 

It  further  appears  from  the  ewldcnoe  that  Kay  S*  1930* 
Peter  a*  sl;«,ughter*  president  of  Peter  0*  Slaughter  k  co«*  and 
Joseph  F*  Von  Kesler*  president  of  plaintiff*  had  a  conweraation 
and  when  Von  Kesler  was  about  to  relate  this  oonrersation*  defend* 
ant*s  counsel  objected*  and  it  was  sustained*  Thereupon  the  plain- 
tiff offered  to  i^owe  that  in  that  oonwersation  slaughter  said  ho 
did  not  want  to  take  the  strawberries  and  wished  to  eancel  the  oon- 
tracti  that  Von  Kesler  replied  he  did  not  wish  to  ask  the  defendant 


Wfn<>  lBt«itl-rtf  Ml  la#iiMrx>»al  saw  htm  fOiaoiiO  to  MitaiBKt** 

,#Mntii»«  »  rf»«»  o*"^'  ^9ia»  t>16  t-oO  *  7«tf«^iiMlB  tew  ^ttfta^lsfe  tatft 

•00  A  ymi^gMlZ  ham  tmbtt»t9ii  x#  b««»l* 

fins  «MuCi  xTsiXfoi  #;»  $iv^  bX»9s  it  a9lxi9«hF«7i«  w^  b^fumf  41  ti 
•tewtsb  ai  nunUl'i  v^  JbliKj  <%»iOM|  )a  ««»  «fT    «ta»«iXXot  Htm  cllU 

•  Iti^KlAX^  04  bijiqn  ll*»tf  «tV»ft  MH(  ^SJI 

•I««t9ii  «ifoli»ftT»vsoo  «Jti(^  •d«X»^  «#  lii04fA  BAV  ««X««3i  oiT  mulv  hmm 

•4  ^tjMt  t«c)/C|^«X.:i  9»lS/M%pwu»^  tsAs  III  lAd^  »T01B«  ot   b^ttlto  tlii 
•fl»t»  ♦itt  Xtfc^ffA-*  Q*  bariati?  ten  fiSJtTxstfRs^ts  arf^  33[/>l  s*  Jrufir   *dr  fiili 


t«  oaaoel  the  oontraetip  and   if  It  wah  agreea^l*  to  sistughtor  htt 
would   tftk«  th*  str^^wbcrrles  off  hi*  haad»t  and   that  oluught»r  oaid 
thftt  would  b«  all  right.     To  which  offer  tho  oottrt  euetained 
dofondant*!  objection*     It  further  appears  that  plaintiff  had  net 
notified  defendant  tbd^t  it  had  agreed  to  ti<ike  the  etrawherries  off 
Slaughter  A  Co«*o  hands  until  July  22»  1930»  whloh  was  fire  or  oix 
daja  after  the  atm^errlea  had  been  shipped  to  plaintiff t     It  waa 
en  this  state  of  the  record  thsit  the  trial  court  instructed  the 
Juz7  to  find  for  the  defendsdit* 

There  is  no  el&in  in  the  inotaut  ease  thntt  the  eontr&et 
botwten  the  defendsint  and  Slaughter  lb  O'ot  for  the  sale  and  purehaoe 
of  the   strawberries  was  not  bona  fldOft  or  timt  the  plaintiff  at  any 
tine  prior  to  Itay  8*  1930*  h\d  nxiy  expectation  of  becoming  the  owner 
of  the  strawberries*  or  that  plaintiff  wan  guilty  of  any  fraud#  hut 
what  the  defendant  contende  Is  that  en  Hay  5»  1930*  the  d«te  of  the 
eonrsreation  between  the  plaintiff  and  niatdghter*  plaintiff  was  at  ill 
the  agent  of  the  defendant  tusA  that  it  could  not  substitute  Itaolf 
in  place  of  the  purehaser  without  the  eensent  of  the  principal |   in 
ether  wordst  the  defendant  invoked  the  faailiar  dootrine  that  an 
agent  oannot»  either  directly  or  lndireotly#  )aiT«  an  interest  in  the 
sale  of  the  property  of  his  principal  whioh  is  within  the  scope  of 
his  agency  without  the  consent  of  hie  principal  freely  giren»  after 
full  knowledge  of  erery  natter  known  to  his  agent  which  mi|£ht  affect 
the  principal,  as  announoed   In  ty^er  t*  Sanbom^  12«  Ill»  13«.     In 
the  instant  ease  the  plaint  iff »  so  far  as  the  evidenee  disoloses* 
was  authorised  aerely  to  solicit  offers  to  buy  to  be  eubBltted  to 
the  defendant.    v»hMi  the  plaintiff  obtained  the  signature  of  wilatighter 
Ik  Co •  to  the  contract  of  purohaee  Its  work  was  ended*     Bowhere  in  the 
record  is  there  any  evidence  tending  to  show  plaintiff  owed  defendant 
any  further  duty*        We  haTO  carefully  examined  th<9  record  and  fro» 


««« 


.  rif  »—■  ft«v  $1  %l  Mm 

kU  -m  wwl\  »«#  itoW^^  tOWX  ♦«»  xX*^  ii^flw  ataMl  ••••0  *  t»^4aMiB 
#«««^rro«  ttiU  latdl  »««9  lli^#e»i:  «U  cU  AlaXft  Oct  ai  ntzTT 

XXit»  Biw  ratnUlq  «i»4£lat7axn  fioflt  IU^iOaX^  mS*  Btt«ir4«tf  aiit««ntMift« 

'^it?.  :ri    'iKliiaifiKii  ;^esr  toXtfo»  iX  ioAi  &a«  #ct&&a«lob  «xl<^  lo  #flu»9«  ?i<i 

..   , >..^.^;7t?9  9A»  to  4«t«aifli»  tutl  isrotfilv  ida«d9tj»%  mU  to  •oaXf  ctt 

aa  4^4   »ilit^9«b  %islXi»(ia%  «{iir   boitovcrl   tnA£tff»l»5  «ijU  ««Mo<r  7«iU« 

»d-   'f-    '     -tfJsi   fw>.   • t    c-.'-    -.'.iiai   to  -  ".     -'■■   -   -^t.to   «i9(xaee  lii»3« 

iA4  ale.iX''.   i\i   ii{)iii»r  jjn^&RJ^T^jL  *  '^'*»t<i  wilJ  lo  aXMi 

«>wj;;i  tnf7i9  xXeO'st  XjafXttflJii^  ei  '  na;^  pJbK 

#•»!'  '.'J  ^aiflw  llbftsft  ulit  «$  2^diiu  nj^iijiii  \z*-9it  lo  c^;;>;s« •!»«■<  XXiA 

•i     .iii  ,ai  «8X  Aftmifftf    ^YJtalSg.  «i  fc»•«fc«n^•  ,  ^  »4^ 

U  b9Ulmim»  »tf  o#  ^^  oi  a^n*  «t«lXc«  tut  xXvxaw  ^aivwllMi  aav 
atfl  al  »'X9ite«H     «Jk«lMr»  «««  iitw  ««X  •aMfoxwg:  to  *o.*^*n#o  mOi  »i  »aQ  A 


it  «•  ar«  not  willtag  to  coaood*  th^;.t   It  otm  y>9  eaid  th&t  tht  plain* 
tiff  «%•  th«  Agtot  of  th«  d«fon<laat  on  U.iij  5«  X93C* 

Wo  IwTO  glron  a».t«r«  ooBilder^tioa  to  the  ^trsuaeiito  sudiTanoed 
1)7  tfefoBdaatt  inoluding  its  petition  for  rolioAriast  Isut  art  otlll  of 
tho  opinion  that  under  tho  faoto  urn  ohown  in  the  r^oord  tho  esurt 
orred  ia  cxolnding  the  eonre rent ion  and  thnt  th«  rulo  eonteaded  for 
%y  the  defendant  i«  not  Ajppliei^lo*  Ar-  an  asont  io  only  proiiibited 
froM  dealing  ttrith  his  prinoipe.l*8  property  for  hlo  own  Isencflt  m  long 
as  the  agenoy  eontinueot  and  ae  soon  as  tho  agonoy  Gen.0Os»h«r  occupies 
tlio  MMO  rel^'ttion  to  the  property  that  a  stranger  to  the  pi'operty 
does*  and  acting  in  grood  fnitk  may  9«cob%  the  owner  of  the  property 
to  he  purohftBOd  or  otherwise  (Vumi.  et  aX»  t»  Buritee  et  ail*^  7C  lll# 
604 )t  and  an  agent  who  ha»  fully  di»ch!\rge^<^  hie  trust  in  aellinfi  his 
principal's  property  to  a  third  i>ersQn  in  good  faithf  haris^  no 
interest  in  the  sa»e  at  the  tiae*  nay  afterwaJ^e  acquire  the  title 
from  the  purohassr  (Wslltey  ▼>  Carringtoa  et  &!»»  74  Hl#  446 )»  and 
the  faet  that  ths  plaintiff  had  not  adTls«d  defend&nt  tkE.t  it  hoA 
asettsed  Slaughter  It  Cs**s  liability  and  taken  orer  the  csntmct  could 
not  affect  any  right  acquired  by  It  under  the  agrseaent*     (JSoh«rtss;a 

XsSJSSSMtS^x  152  0«  lu  d79«) 

In  the  instant  ease  the  defendant  reoeired  |&401«ao«  ths 
aaount  for  which  the  etra^berriee  were  sold}  defendant  has  net  offersd 
to  return  the  l^540l«20,  and  now  olaias  it   is  also  entitled  to  the 
strawberries*     rmeh  an  arg^sftent  shooks  onr  sense  of  Juetict^*     It  should 
not  under  the  eireuaatanoeo  as  »hewn  in  the  instant  case  be  pexaltted 
to  prevail,     i^urthemore «   it  nan  bo  said  that  by  r^;tainins  t^he 
45401.20  they  ratified  the  conduct  of  the  plaintiff  in  puroh&Biag  ths 
strawberries  froaa  'laughter  A  Co« 

Tlaiatiff  has  aeeifned  and  arpisd  other  grounds  why  ths 


to  XXIH  f"«i  i^  •iwU^firf*    ""*  "*t*i^n  mil  '^imlwa  ,^iEAtar«lv    v 

y,,,.  ^  «««  »Jrf  '«*t  ti'fwtioitc  •'j&m'ttta^wi  •JW  ^•^'^  iiaix«iii  mnH 

t9lqtt090  «f«»»«i»»«  -vtMRs^  «as^  uA  OMNI  OUR  Jbim  ta*MHtl«nM  yffun^  «t*  M 


judsneiit  should  b*  roT«r«*d#  but  in  ih«  Tiew  we  i«ke  of  th«  inatant 
0ft,8«  it  will  sot  be  neo9umi^  to  diaeuss  this* 

F«r  th«  veas«aa  lBdle«ta<S  tha  judgneat  of  the  ouparlor 
court   la  reTera«6  and  the  o«ittae  roMUftdati  for  a  now  trial* 

Grldl«7»  P*  J*f  aad  Mcanlan*  J««  ooaoitr* 


•3- 


•loOtto^  «»^  •a4sXaiA9>    ims  % 


588n 


(plaintiff), 

iKpptlllUitf 


CKXGACSO  COL;    :-7CS-/.ai::  O^., 


eoi3i?T»  COCK  Gotwry* 
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\h 


m*  jusTic  mt^x^  liiOxvsM^  tm  oj^ivxcar  a;?  7h&  co(&:i!« 


tills  t»  •»  aotl«ii  •f  xnpl^rtn  t^rottglit  l»jr  pltiin&if it 

AgalBot  tiw  cl«f«a<l*jit8  for  iDte  reeoT«iry  oi   »  onu-loi^d  ot  sixu** 

tb«  court  6lrect«c!   the  Jusry  to  fine  t)w  i»«tt«»  x»r  %h»  Getenttm%m 
aad  t«  Asa*««  tli«  a«f«aditii%«*  d«UMt««  at  |2.«     aiuigMnt  va»  ent«r«4 
upon  t]3«  v«rdiet»       T«  rvvex'M  ikiv  jutiljaiftat  ]^tii»%iSi  App»aJ.«d« 

Th«  plAlntiff  *«  tfeeiftratlMl  «Misiisit«d  of  Wo  ooiii»%»  is 
ta«  «tt»t<»tarjr  fos^at  eharKlat  ia  ih«  XiT«)t  tii«  taicla^  and  d«t«nl;ioB 
«f  th«  goo<l»  ^7  tlio  ci«fea<iaBtiit  and  in  tk@  »eoo«<il  tlM  4elentloa 
of  thft  gootfo*     Iwf^auaats  filMi  sexMOrate  ploait  of  aoa  c»plt  lyai 
B«a  4o1?lmo»«  ants   ^^eli  &  spiclal  ploa  of  p^opt^rty  ia  ilie  ^st»hingtoa 
ia^xxf  Oroacra*  PftcJclac  Corpos^^tioa*     PXaialilff  fiXt«  jr»pli«^tioao 
io  ftXX  tlM  pXeao* 

The  erUenoo  dloeloooo  tinA  tht  piai»tiff  Is  a  food 
l»rolc*ri  tlis^i  tho  tAshiagtoa  Htrry  drovers*  PAOkias  Corporation* 
(hortairter  roftrrod  to  aa  tht  dofeodaat)  ie  lOQated  at  a^tssaar* 
VashinfftMt  t)iat  oa  J«aaai7  2Yt  1930 »  pXalatiff  aotad  aa  tookor 
ifi  a  d«aX  T&etaaea  th«  defaa^aat     and  Peter  G»     X&uglator  &  Co..  a 
eorporatloa  of  Chioaco*  and  vaa  inairutt«ntaX  in  i^rlnging  tla» 


r 


r:»u 


r    .     ■        ■     ■ 

1X8  .A.I98S    I 

5  1  •  . 

••AHl*  !•  ft«»«i:««>  i%9if*m9t  •tit  x9t  mism^aalitb  Mil  ivmXss^  . 

ft»ic««s«  mmv  itmm^MA     •X^  #^  ••iMSi*  '»#«0te»l»»  mU  •••wm  9^  AMU 


dtfendajit  and   8l»ttght*r  ft  C««,  together  la  oittriag  Into  a  eea* 

tyaet  for  %h»  sale  «f  a  earlotict  of  «tvawb«rrl»s»  1950  jpaek*  a% 

10^  a  pmtad»  and  that  U»  defendant  «ad  sinughier  ^  Co*  did  oaiOY 

into  dttch  a  ooatraet*  oigaod  )»j  tlM  defendajit  and  ulfiosliior  ^  Co* 

^>OBetiJB«  after  Kajr  &#  19^0 «  and  Oeiore  July  17*  I93t^» 

tHo  plaintiff  notified  tlie  defendant  to  lOiip  t)ie  eitravlaerrlea  to 

plaintiff  and  draw  on  it;  for  the  unmnt  oi  the  ehi>no«t|  aeeordlngly 

the  otravberrlee  »er«  eonsigaed  to  plaintiff  and  on  July  17 »  19ao» 

a  eight  dr&ft  for  ^5401*20  «ae  drawn  on  plnintlff  and  paid  July  28* 

1930f  plaintiff  recelTlnf  the  Mil  of  ladias  vhieh  it  delivered  to 

the  Chioago  Cold  Ut«tt4t9  Co*»  vith  a  re^neet  that  the  etr&wherriea 

be  stored  for  the  plaintiff *e  account.  On  ^uly  23*  193o»  defendant 

wrote  plaintiff  it  had  diTert«d  the  Btravheri-ioe  and  had  instrueted 

the  Chio^igo  Cold  otoragc  Oo*f  not  to  Milcft  deliver/  of  the  atravberrieo 

othe-r  than  against  its  ordero*     The  follo^iaf:  day  the  Chieago  Cold 

^torace  Co*t  (whose  only  intoreot  in  thla  litigation  la  that  the 

Btrawhorrioa  wore  atored  «;ith  it)  inforwod  plaintiff  thfi^t  if  it 

wanted  the  atrawherriea  it  would  hare  to  replevy  theat*  and  thie  eult 

followed*  the  aMi  of  $&401*20  paid  by  plaintiff  to  defendant  haa 

newer  hocn  repaid  plaintiff* 

It  further  appear  a  frea  the  evideneo  that  on  &^   5»  1930 » 

& 
Potey  dm   aiattshter»  proeident  of     Peter  a*  ;5laiighter/Co • »  and 

Joaeph  B.  Ve«  Kealer*  president  of  plaintiff*  had  a  eonv«r nation  and 

when  Von  Kealer  W£ia  about  to  relate  thia  oonrerantion*  defendant^o 

counatl  objected*  and  it  waa  auatained*  thereupon  the  plaintiff 

offered   to  prove  thsit  in  that  eonve r aiat ion   ..laughter  o&id  ho  did  not 

want  to  take  the   strawberriea)!  and  tviahed   to  osmcel  the   contraetf 

that  Von  Koaler  replied  he  did  not  wiah  to  aok  the  defendant  to 

Cftuccl  the  contract  ♦  and  if  it  wro  aeroet*lo  to  i^laughter  ho  would 

talee  the  atrawberriea  off  of  hio  hand  a*  and  thet  alaughter  aald  that 


'*'i*  itoA  •«  jd«lv  i««  bib  Mi  b»ll^n  t9Xft«X  ff«)T  «mC^ 


w^Mld  1i<{  all  riski*     T»  ulUeh  off«r  the  Mart  sii«t{«ljBi««  tfefcatf- 
«»*••  objAotioa.     It  further  app^ara  thnt  pl^lBtiff  htv«  not 
notified  def«adaat   tltat  It  hma  acrctd   to  t«k«  thr  ttrftw^errUc 
•ff  ©f  ClKiM|lift«r  A  C0m»nn7*n  hand*  mstll  July  82t  1930,  irhleh  vms 
f iT»  or  six  4ajB  «ft«r  the  atrftwltcrritta  hnd  )>««n  shlppwi  to  plain* 
tlff«     It  WAS  on  this  tttat«  of  tht  reoorci  tiiat  %h*  tri<a  court 
inetrtteted  the  Jury  te  find  for  tli*  d«f«a«nnt* 

la  th*  trial  eoart,  as  h«r«t  defe»«aat  contended  that 
it  appeftrlns  the  otravlMrriea  were  sold  te  ,>lft«^ter  ft  Coapaa^' 
oa  JAaoary  27,  1030,  by  def«idaat*e  aeeot,  th«  afeat  could  not 
oitilctitate  itoelf  ia  place  of  the  par chaser  without  %h^  coaaeat 
of  th»  priB«lpalt  the  d«f«ttdi&att   la  other  words t  the  defea^aat 
laTOked  the  f^^alllar  dootriaa  that  aa  a^^oat  eaanot*  either  dir«etly 
or  iadlreetly,  haTo  an  iatereat  la  the  aale  of  the  jnrop^rty  of  hio 
priaeipal  vhieh  Is  vithia  thst  soope  of  his  a^s^mejt  without  tk* 
eonsoat  of  his  priaeipal,  frec^ly  glrea,  «ift«r  fall  ka  .fledge  of 
erery  aatter  Ime^m  to  the  agent  wUioh  aight  affect  the  priaeipal* 
as  aoBBoaaeed  in  Tyl<? r  y  #   '^aztho m m  128  ni#  156  ♦       -se  have  ao  quarrol 
aith  that  rule  of  law*     Za  the  i^ietjiat  oaae  th«r«  Is  ao  olaia  oa  the 
part  of  the  defeadaat  th»t  the  ooatraet  hatweea  the  defoa^istat  aad 
Slaughter  Ai  Co*  for  the  sj^^Io  aad  parohaso  of  the  Btra^berrlea  was 
^^^  hofia  fi*^A  9t  thst  the  plaintiff  at  aay  tiae  prior  to  l^y  8» 
1930,  had  aay  oxpoet  tioa  of  becoaiag  the  owaer  of  the  stravberrieo 
tiait  niaUi^ter  A  Co*  h%d  purohased  of  the  cefendaat,  or  that  plaia* 
tiff  wfc3  galxty  of  i^J«y  fraad.     Cteder  eueh  a  etate  of  f?iets  ae  shoaa 
ia  the  instnat  oaso  we  are  of  the  opiaioa  the  oaart  erred  ia  exclad* 
lag  the  ooarsrtRtioa  aad  that  the  rule  coateaded  for  by  the  dorf^adaat 
ie  aot  applicable,  as  aa  affoat  is  oaly  prohibited  fron  dsftUJig  -arltli 
his  principal's  property  for  hip  owa  beaefit  ao  leas  ^s  the  ageaoy 
ooetiaaesf  aad  as  aoo«  as  the  ageaoy  oeaaes*  he  occupies  tho  seat 


to  «a^'^'^^  ^^^  ?c«dx«  •ffcvi)  xJ>»«^  vX^mitffll'Xf  tliC  te  tmaifOfi 

«<«9l»«i%f  %j{«  «a»t'!r«  ^iglw  iSoiDNv  itift|(»  -3ild  oi  mr^mi  X9$40m  t«ev« 

l»ra«p  on  WMti  -.'         --?     ■-   -^^  iWiiiilf^  !▼  TTiYT  tt^  *•««»««••« 

htu.  tgLAhtxxi\9h  «jOr  •»»«->  ■  ■-%»  9ii$  i.->4d  4««it?««^»b  «it»  %•  tipHi 

•«ir  «»i«t«««(nii«  «i-  iuan  •Ism  ^i  i^^  •♦0  4  fhS%iami» 

•N«»  M  #*o«l  1<«  tiniM  ^Ltutt  XK*  *(#  V^ttta  aov  til* 

WW  VA  QAoX  M  tnoMif  ««(•  «i«  «#1  V*n««  ^'tJ^iUniiSi  nUL 


r«l&ii«a  '^^  t)it  j^o^rty  (hat  a  »%99M(fx  ie  tH*  ixr<ip*rty  <l«)»«»t 
ftiiv::  «i«tliig  in  gMKi  tmith  ««y  i>«90a»  thit  a«««Y  of  tJu  j^optrt^r 
by  ^ttr«Jia»«  wt  •tltirwiM  (^^uap  y»  -Sar^ea^  TO  ni.  «04),  »«d  as 
ac«at  nlM  hA«  folly  tflsoiuiirt*^  Mv  trust  In  ««Xlixig  Mft  jirintipftl** 
piropeiriy  to  a  thlr^  person  la  good  faith*  haring  ne  l«t<?roBt  In  tbo 
MUM  at  tho  Xim»t  wty  afttnravdo  ae«iuire  %ht  titlo  from  th«  pir* 
ohAoor  (:^j|Jltog..yr  :^SrlaitfiaA  '^'4  ill«  44«),  «»d  tbo  fact  %hti%  plain* 
bU'f  hiK^  not  aOTl»»£  t«iwnbAXit  ite>^t  it  Iift4  a««MMa  ta»iM#t«r  ft 
wONlptta/'o  liability  anal   taJrr«J3  over  th«  oo»!tr«i.ot  otitic!  not   effect 
axQT  riifUt  miK^\kiT€^  by  ie  luidier  tmt  ttgrt«tti«nt«     (Roborto—  v>  Cjmm—^ 

115*  /♦  c:*  en.) 

i-l&ls^iff  lta<0  a«»i|po4  «td  ans«f^  dther  grottttds  yi^  tha 
j-utlssti^Tt  aSi&aXi  l&o  rrrt*rs«di*  '2>ut  i&  tho  Ti«i?c  -«<$  giOso  of  th«  ififft««t 
Cbis-.^  It  -^ill  liot  "b*  m^i-4»m-:ty  %q  ttiscusa  tlb^« 

?or  the  rs-aaoeo  l»61et^  th«  jhrtlpi^it  ©f  th*?  't^CTloT 
ff-wsrt  is  r«rjs?a«'?  and  tJi«  «»»»«  raK.5ia<!=.i«1  ft  a  a«^  trial • 

/ 


-    ^--Tt  slit  kndMtfv^b  \Uit%  #iH(  «*»  Hi«a 


?2 


:         .  .4'  •  ■" 


mT.iSt^Tf'ne    *!  *  ;    t '*'.5i.'* '^^       •'"'■'•*■ 


3ft3ftO 


X>«  lend  ant  la     rrox* 

(d«f«zidajiti)» 

T*  OEOKai  GA&IOS» 

KL&lJitiff  in  ^.rror* 


oouK  coorrT* 
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Ml.  RUSTICS  K:.!.)!  !;  USLIVSJt^a)  TIB  0?11fI0¥  OJP  THE  COURT • 


X<«e«nto«r  19  •  19;<^5»  deientf&nt   Us  evroYp  Otto  a«  Haemlecrli* 

A«Icottnle  and  T*  ^eorg«   S«]q1g«  fer  421100  Is  an  iictlon  oa  the  ousft 
f»r  fraud    -jad  d«;6«lt«       Sofeabex  3,  X930»  &  writ   of  Qnpi&»  ad 
yatiafaoUg4jH|  m%»  lfisiM4  <:ilr«ettiie  &htt  aliftriff  of  C»c»k  eoaaty  to 
«i7re«t  the  i^lalutlff  1j9  arr^r*  T*  :iiaotg&  Oanlo8»  and  e«MBmlt  hia  to 
J»1I*       June  27 »  1931 »  pl&lsxtiff  la  m3:&x*u  saotioA  to  ^uuish  thtt 
wtit  was  denied  &iad  this  ynrit  et  error  is  pro««»<ii«t€<^  to  rsTl«v  tte 
•Axaft*       The  <;ef«ntfs«Jt   in  •rror  ha«  not  cj?p«far«d  ©r  file^  a  brief  ia 
this  coiirt* 

?h«  recorc  'sSleoIoa^ft  thrit  after  the  tntry  of  th«  JudgmMit 
«IM)  on  J)3jRtt<%r7  ^>0t  X92C»  a  vrit  of  «iiwcutloii  v^e  issued  a|{atiist  Jnmet 
skouni*  a»d  T«  a«org»  Oaniost  and  by  the  sheriff  retitmed  "so  9art 
BflFtisfied*"       April  5,  192«,  a  *rlt  of  eayi^g  »d   gmtlBfaclonduai  was 
issued  aealaet  tho  bodies  of  Jmms   'okounle  and  T«  Qeorge  Glanloo* 
doing  busiBe«»  a»  Surllagtoa  Beataarimt*  and  J?jBe«     okounls  was 
arrosi«d  and  o»aaBitt«d  to  tho  eounty  Jail*     Juno  19*  192«t  ho  w&o 
roloaood  and  th*  «rlt  r^tumod  "s&tlcfl**?  for  f?50#S0  *yr»d  unnattoflod  as 
to  tho  bolaaco***       ?ho  plaintiff  la  orror  was  not  nt  that  tliM?  takon 
iato  ou&tedy*     BoTftoibor  3«  193()»  another  irrlt  of  oaplaa  ad  oatigfaciea^ 


iJiCU 


I  titt^K.-  til  ixiLsthtt9'i¥l 


XXd  ti^*^  i^  ^i^        ) 


•Mtt}^  d»Ai«^    (^i   Alii    ^i^    it>lc><Z*V    9Cl4    a^   ia^Jm'^Vi   f'    6»19VMI91 

Biuret.  J«alji^  «««fi«l  AAV  Mltifftvxft  to  tfittr  •  «»MX  t9<  ICMMUii  m  iMl 

•«w  <M(  <»«9X  «tf  •oat    «Xi«t  x^fVVM  <tfU  •«  bftttlMev  tm»  6«lv«zM 
tl9A»i   •mfi   intl?   is-   f.»ri  nr.w  fOTTt    ...  ,..:_;,    tilt        •',«.»«»JUrf  wf*  •! 


•a* 

vtui  iesTted  Ity  th(»  el«7k  of  %h»  t^uperlor  eowtt  e^amonSins  %h» 
•Jicriff  of  Cook  c^wnty  to  iAk«  tHo  pl»lntlff  In  orroft  laploadeA 
with  Jonioei  Asltottnlvt  Q>n<3  l»ep  him  safely t   to  OAtiofy  Aetett4.&»%  in 
orroT  In  the  «tja  of  i'SftOo,  wfaioli  dcfefidant  In  error  latoly  t»  tho 

Siqpo?tor  oourt  of  Cook  eoitatyt  t%t  a  tern  tlsoroof  befiruB  and  hold  i» 
iMiia  Cook  $our,ty  on  tti«  firot  Monday  of  3>oo««to«?rt  19>26»  roooY<f»red 
agolB8t  said  plaintiff  in  error*  eto*       May  15*  193l»  plaintiff  la 
orror  filed  Mo  li^etitlon  and  tsovod  tho  court  to  <iMH(Bk  the  oaid 
ooyiao  mA  patiiaifftOiWKtiiii^t  on  tho  gr^ood  th^t  ooltsi  writ  wao  YOidg 
idiioh  action  irsB  oTtrrtiloO* 

The  Ju^gvont  ontorod  i>o€tenlior  Iv*  ItSft*  io  &g«iast  Jmbos 
Afskoanla  aB*  T.  ©offrigo  Oonloo.       Tfee  wit  of  SiS^^j^^M.^M.kMMk«m^mL. 
lfissuo<S  ifOTemb^r  2S«  1950*  ie  a^iitimtEt  tho  pl&intiff  in  trror  aM  »•% 
Jamo^  Aslto«»io*       Ae  a  genornl  nilo#  a  oa»  oa«  mtat  striotly  foUov 
tbo  Ju^eso^ti  mn^  b«  warranted  liy  1%|  othorwioo  it   ie  Tei4«    '^lio 
faplao     ^^' 111  eh  l<9'^u«»  to  «nforo€  a  Joint  ^editnont  mutst  1»o  as  oroiMfi  an 
tho  4ttc!^ao%tt  «7Hi  ooliraeo  s'^ll  tho  i&^t-^n&tm%»*     thuo  a  oeparato  oa«  sa* 
ftgai«s:t  ono  c^<5-f*;R<f!».r«t  on  n  ^oint  ^u^gsient  .^sinot  two  oawnot  ^ 
»»pi>©rt«^.       %<i  tMo  to  oOf  ovon  aftor  tHo  othor  «lof enfant  ijao  boon 
dia©:^axge^,       (a  ^inoy.  ^.  and  a?.  dSa.)       fho  osiecution  imn%  follow 
tho  judgvont  aei  am^^t  on  Ua  faoo  «bppo4%r  to  l>o  ag&innt  all  tlio  cSef and- 
ante agalEot  nhsa  tho  judgnont  io  eatorod,  notwithstantiiiig  fr«aa  tfeo 
cien.th»  bankrupt oy  or  »o«e  other  o^neo*  no  Xery  can  b«  oado  (m  %h» 
;proporty  of  ooibso*       ExeoutioaR  ©i^jht  «l«o  to  state  the  na»o  of  each 
dof«n€lant    *3  it  ia  ^at  forth  In  tho  judgmont*     (CjyRrliojrjLJaaSU.  '-^^ 
111*  A|sp»  aoft.)       It  wagx  follow  tho  Judffoont  in  cTcry  oo^tntial 
partiottlar^     (Ko^^oi!  y*.  K«Cw*rtdi»j|  130  Ill#  36?  j     B|jijByk^jL.i!?022El-. 
213  id.  1S2*  1851     ^ffaor  &  Moofaanioo  gatigagjL  Bank  ▼#  Cranoa  18 

Ab;>0'&t»  4^« 

Tho  party  who  ooeks  to  avail  hlnaelf  of  tho  power  of  tho 


«i  Mt»iiafti><>  i{Uif,^  9^   .ttlrliMt  «*ii  <i«ilt  tarn  ••ifa»«:CcA  «mm^  <W*w 

ft»V9«MM  *9$9l  •T«<fc»<r»Q  1«rJt3i>aftJJ  ♦•tit  trf*  •©  V«»»*  ^O"*"   ^*« 
frlM  «(i«  ifo^^!!^  ^^^  ^^*   ^)»VMi  taw  ii»i»l««f  «t:if  hiXi\  "Urtm 

•MbiV  ;/&fliAa«  «i  •4^91  t^X  T»lka»»9sX  text^fav  #ii|H»shtil  MfT 

^Qlic:  ;r:j^.;}  flioi/xrsfrfts  ttOt       (•&£»  ««%  fens  tXt  •ybmh^  S)       •J««KMfii»Sift 

*6r'  '.^  i»ai,3^b»  »«i  i»^  'Kdp.»(S9«  v^^t  »tl  mh  tvmi  ten  tMMK»Mrt  *^ 


emurt  t«  •nfor««  ih»  pnyivmtt  of  woney,  fcy  iwprlRiifflWji'i,  rUouM 
b«  rtqulred  to  yttr«tt«  «trletXy  tlt«  Intr  oecf errimi:  «.utfe»(»tity  f«r 
wm9h  9ro«««41aea« 

iiox  kii«  rfrAfloas  abovt  9ij»l<Nlf  w«  sure  of  %h»  opix)i«a 
tut  &oiiff%  «TT«d   in  denying  plaintiff  la  trxor^e  aiotioii  to  qttasll 
%h0  writ  wnd  eon«eqatfntly  &iie  ord<?z  of  tii*  o<avLt%  deayijag  aiijUi  awtioa 


35499 


(eesplaiiuuits)* 
▼• 


Aj»i«ia.  ntoH  cxF.i 

COUHX,   COOK  COUBTT* 
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:•  JUSTICE  KSlHiai  SKUnmUKD  the  OPIKIQV  0?  THE  COQEt* 


April  22»  1929*  oottpXaiJii^ia  f  11«<1  tlmix  bill  ag&inst 
Olirer  3«liB4^r*  Oliver  Sallager  ft  CMgpiuijrt  &  corporation*  and 
Si«%«  Bank  of  ChlCAgOt  truBtoe*  «]i«r«ixi  th«y  ^lought  to  tuKTO  a 
••rtaia  oeatraot  for  th*  pureiiaffO  of  two  lots  oaaoell«d  aad  do« 
elar«d  null  and  Toid  for  fraud f  and  to  oca^el  a  repaymmt  of 
#2854 tSl*       th«  elkaRe«;llor  h«ajni  the  «videneo  and  on  ^^pr  11  2!^^ 
1931f  oatored  a  deoreo  denying  tb»  pr.ayer  of  tho  bill  sutd  dla* 
ailosdd  tho  enttao  for  want  of  ociuity*       to  r^Toroo  thie  dvoroo 
complainants  appealed* 

The  bill  9CLB  filed  April  22*  1929*     In  oonplaiziants* 
aaecded  bill  filed  U^roh  29 »  I93O9   it   is  alleged  iatey  allt. 
tjukt  April  14 »  1924*  they  were  approac^^d  by  oae  X«ane»  an  agent 
of  Oliver  r^olinger  ft  Co**  relative  to  the  pwrohaee  of  a  pieee  of 
yoal  estate  la  a  eubdivision  known  as  "Oliver  Salinser  ft  Co**s 
JPraooaed  Eighth  &lJBball  Boulevard  Addition  to  l^gewateri"  April  21* 
1924*  said  Doane  transported  oomplainants  to  said   subdivision  and 
introduced   th^s  to  one  n»  I*  Joyce*  another  agent  of  Oliver  Malinger 
ft  Co**  authorised  19  sell  renl  estate  in  said   eubdivleioni  that 
defendants  by  their  agents  X^oaae  and  ^oyee*  then  and  there  exhibited 
to  s/ld  coaiplainants  a  eertala  plat  and  represoatod  that  said  plat 
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>i  kflui  tftittt)  tol  Mot  tea  linn  hvfSit 


-9i  tea 


.^;  ' '■  ^    "i.-f.-    ^  "f    fV'!'      "•*?•    v^tJvi-.'-h    »J^ft•l•«^-»^    n    Bit's  •slfci'S    «X£9X 

•a^rJt{T;ci4pi«>  '    »'&':,   JLii^^    o-s^j i   oM.sr  IXiif  Wit 

gjtfjK  f^gJ^   JE)da»l4.  *C-St£   tlg"^  <i07^JI  f>«Xll  XXtt!  i»»*aMlt 

J;x»^j  tm  t»aafl*£  9M  -^f  ;»^4;».^:£«8ii  MMr  ^Sitf^  «I^Mi  •>!  XlYq[A  tatfl 

,19  liiii     *'tt9iuvW4aiv.  a^   ^i»i4ji>fi'-  fat<nr».to^  Xtmtmn  ittMaig  |i^fifi^ 
Mil  HtilaiTlMM  hi  fin  oi  «^n0niaX«^>v  tetm^cwU  MUMa  UImb  nMS9t 

ian^  |A9X3i  at  9im^%»  Xs««  XX»»  ♦«  Msii«tfM«  ««o9  A 

aft^ltflrfsre  ^^arf*  ba*  sndi  ,*ox«i  l»i»  «{«»«^  «#<f»IM»  tt«Mtf  xft  ^iumlm^Uh 

#«£7  &ta«  4iAtf4   >Mtui^9t%tn  hmn  Anil  cUitv**  «  uHmHiBimm*  Mm  o« 


was  a  trua  and  eorrcet  plat  ef  aaii  attbdlvlelon  tuvi  th^t  It  eontalaad 
the  trtt«  loeatlMB  of  tba  subidiTlsloo  «ith  r«far«ae«  to  tho  etreeto 
abotm  tlurrcwBi  tiMt  aald  d«f«Bdaa%o  lijr  tholr  ageBto  did  tlioB  and  tkMt% 
point  out  to  tlM  OMvlalaants  in  aald  plat  t«o  lots  whloh  appearod  ttt 
•aid  plat  as  front  lac  o>  K*dsio  avoasao  and  solloiteti  eoaplalnaato  to 
%iqr  oaBMi»  aad  tuxih»x  roprv^uanttrd   said  lots  wer«  liusinOBS  lotsi  that 
Eodxlo  arenuo  was  oao  of  tho  f Inoat  bustnoss  atroets  la  tho     Ity  of 
Chicago  I  th/^t  said  lots  woro  looatod  on  Ke^slo  aTOJOuo  at  a  polat 
vhloh  was  vory  doslrablo  sis  a  buslnoss  loontloaf  th&t  th«     tato  Bank 
of  ChlGogOff  a  largo  and  well*]cnoirn  corporation*  was  Interestod  la  tho 
property  and  trao  baok  of  It  aad  th^t  any  real  ostate  baokod  by  said 
oorpcratloa  was  a  good  bttsinoss  proposltiim  and  absolutely  soimd  aad 
as  ropro80BtA?d|     that  relying  upon  ths  truth  of  s^J>d  roprosontatloaa 
thoy  did  OB   \pril  Sl$  19^4 f  oxscato  a  contract  for  tho  puroh-nso  of 
said  two  lots  for  15000 »  payablo  $1400  oa  tho  eateoutloa  thuroof  and 
tho  balnaoo  ia  aoathly  instalJJiei^a  of  $fO  o«eh|  th.it  each  &nd  erery 
ono  of  said  roprosentatloao  wore  false  aad  fraudulent  and  were  kno^B 
to  defendants  to  bo  false  and  frtntduloat  aad  wore  »ade  with  the  frandu* 
lent   Intent  of  obtalalBg  the  elgnatttreo  of  ooaplainaiits  to  said  oon* 
tract  aofl  of  obtaining  their  aoaoy  and  with  the  lat«it  to  cheat  ai^ 
defraud  themi  ttiat  ooaplainants  belloTed  said  reprt^aentatlons  to  bo 
tr«o  aad  In  good  faith  relied  upon  the  truth  of  each  of  theaf  th-^t  up 
to  tho  oMMith  of  Kay*  1926 •  the  total  a&ouiit  paid  by  theia  upon  said 
•oatraot  aseunts  to  12854*81 •  aad  that  they  would  not  haTO  »a^e  sueh 
payments  except  In  rellanoc  upon  the  truth  of  eald  repreawitatlono* 
the  bill  further  alleged  that  kao^leds^  of  the  falsity  of 
the  eald  representatloas  did  not  ooto  to  their  attention  until  about 
the  middle  of  19261  that  July  1»  1926.  they  notified  OllTor     allnger 
&  Co**  thftt  thoy  hftTo  elected  to  eaaoel  and  wsolnd  the  eoatraet  beoauao 


«Y»gt  Mi  AMU  bl*  ■l««iMs  »*««*  ^  «JiMJW»t»k  %Um  »•**  tiBM'^^tt  air«tf» 

««i^  Ml«X  m«ia«Mr  M*w  »#«X  fcAii*  t>»t«M»KttTi  %mii%it%  te»  «««««  Htf^ 
t«i«t  m  im  mm^^m  9lx&«a  ch»  htti»9ml  *t*v  aiol  liA«  4«iU  |«ftMl49 

-u..a<%t!  >it>  iiJxv  ^Lwb  «-»•»  la^a  an»i;ir&tunl  tea  »4l«l  vtf  «!  •ljM6a*t»#  •# 
diBi  Ivotf^  ##  ^R<»4«i  4MC4  A9iv  bun  xi»ma  Ti9A$  2^-  .  t«  tea  t*«3^ 

ftA£«  A««u  cc-.^-'  r-a'   :n>v>r   .ini»«flui  X«|«^  |Mi|r  tASfX  «'«(i3i^  1«  tf4iM«i  >4i  •« 

ni«SttiX»     tavUt  i>9iU««i  ^^MU  .Mai  «i  x^^  diMfjT  iMIX  H  vlMlitf  «W 

»tu;A39tf  tuxtia^t  *tt$  UUJ^umJmM  ^^^mm  e«  *»«»•<»  ««ni  VNl*  f4il#  t»«0  A 


•f  ill*  falsity  of  tmiA  r«pr«B«ot«tiloiis»  <uid  offered  to  rntura  tlio 
•oatrAot  And  rev^ueetod   tlM  defcndaato  to  repojr  all  moneys  paldf  tliot 
aegoilatlono  wer«  tlurn  OArrted  on  for  mmny  Months  betwoen  OliTor 
Salinger  &  Co*«  and  conplainanto  la  order  to  arrlro  at  oosnc  aipree* 
■•nt*  toiat  falling  to  acroo,  on  leceisker  29t  1926*  oonplainants  re* 
oelirod  a  notice  of  forfeiture  of  said  eontr«»cif  th^it  oomplalnants  th«a 
took  the  natter  up  with  their  lawyer t  who  alnet  that  tliso  ha»  l»oen 
negotiating  with  the  defendants!  that    sprll  20,  I9a9»  ooffiplalnanta 
•erred  apon  defendants  a  written  notice  rescinding  a$>.ld  contract  and 
deaaading  the  refund  of  all  aoneys  paidi* 

fho  bill  further  alleged  th^t  a  plat  of  the  sttbdlTlslea 
was  not  placed  of  record  until  June  11»  19<:4f  that  nt  the  tlaM  of 
the  cxocutlim  of  said  contmct  there  was  in  txistono*  no  swch  legal 
subdiTlsiffiB  and  that  said  contract  ^as  entered  into  in  violation  of 
section  2  9  oh*  lOV,  oisith^Hurd  ^atuto*  1»2?«     The  defendants  fUs4 
separate  anawers*     Xai  tho  answer  of  the  aefend«iit  Olirer  ^^aXlnger* 
after  denying  all  ehax^es  of  fraud  It  «&&  aTerred   thsit  ctHsplalnanta 
never  for  ahout  four  years  after  the  execution  of  the  e<jntr«ct  siado 
»ny  objection  thif^retot  but  repeatedly  aelced  defendants  to  extend  tho 
tlsie  for  staking  paysMats*  claiaiing  they  were  financially  imalDle  to 
keep  up  af^id  paysMsnin* 

The  undisputed  facts  are  th&t  in  Ootohort  19£3t  OliT^^r 
Salinger  pura^H.sed  certain  land  south  of  Peterson  aT@nue  and  just  west 
of  the  Horth    here  Sanitary  IlHtrict  channel  la  Chict^^go  and  aisdo  a 
8UbdlTi6ion»  which  is  known  as  OliTer  Saliacor  &  Company's  KiabaU 
BoaleTHrd  A4dition«     Za  thio  isubdlTlsioa  the  stroet  runnlag  par&llt^l 
to  and  Ittised  lately  west  of  the  iorth  ^^hore  aanitttry  District  c^obannol 
was  laid  out  and  nmmc  Keosio  &T«ntt«»  rumtlnc  from  Thorii^&le  avenut 
on  the  d^th  to  Peterson  aveniM  en  th9  north*     sbout  Horr^riSier  16t  1933* 

ho  aljMi  aado  arrang^nonts  for  the  euhdlYlsion  and  s&le  of  the  land 


tvWiO  P^-^^-5':-'i  ■■.i<:t»ci»  T*'^^:-  '^'^^^  «*^^  ^"^^^  »ttol^«li«»»a 

-••1^0  WW-    --     •''-     ■  ■      *  ^*»«^^^ 

-•1  •*«»lliiliq5PK»<>    ^  '"•  -'-^^^   **^   "^"^ 

*di«t  »%*«Mi  lift  t«  &iaift«ie  {i«i^  BKifmamft 
B.  iftj  3Sti  t©  4«Xqi  if  if^di  t^ti'-^llM  V9d$xm\  1114  »r:T 

to  Hoi '  '   0fal  ^'f^Hti.x  HA--  :\>t  aims  tf«tfi^  1mm  otiiUriMta 

e4S4Utl»i<i«i9  t^^  Histtmt  smt  $%  btufHi  to  »»3|7Mto  XXit  a«iYft«^  'xo'tla 

»0£«  «t>»««»c'a  ini^  ti>  aiaitv^itaai  9Ai  lotflo  o'uiot  'V*^  li»o4ii  to)  ««yo« 

Ml4  fui^ixo  «j  Hia.f^m^%%%  lK>ite«  1glttr«dj}«^o%  iirtf  «»#oviitf^  BOl^t^t^o  V>o 

<-o#aoif|ttq  bi/it  «ir  ftmtf 

'.  a.;A«  iiiur  »3»^i^.'  at:  J[9flCJ0i9  t»liii«lii  txiaia»«s  otoiI^:  tfTfoK  «tf#  %• 

U0«»i:s  •»nmiipT>  «  >Hpt  f  1^  «»vlX^  ««  ewoiel  •»  AOtfy  (OolttlrlMNi 

l9ix«r6»|  tsfcMot  #••«»«  ««#  ttoioiriiMftf*  014*  ml     «Ml#l<»jH*  M«>r«iii»& 

lOittuiii^  »&i:sl«its^  \miiM»»  o-aosf^  ^«v«i£  acu  lo  tw»  ^«o»oih»o— I  In*  ol 

OMMUi  ftiiblMtMif  «iKl  «Bl«l»K  «««»«»  •ASMS  MMM  iMl  »M  iOUftl  M« 

,g$«X  %U  ivtm^y-^  $m>*i^.    ^tUttm  om  tm-mmmyim  aoo%o^o^  ••  Aimtk  mAi  m 
hittU  tiOi  u  •l->i9  $tm  mim^mmm  oa^  nol  «#«MngMM«i  oftott  o«l«  oK 


ln»e<!  lately  to  %h»  rorth  of  Fvivrson  arenuc  and  vest  of  th«  Fortb 
SlMr*  ^^HUiittury  >i  sir  let  olt'tnael  nad  Lincoln  «t«xuui*     Tiil«  land  ««« 
owned  by     llIUw    ••  Peter  son »  who  ooodttettd  a  nor  eery  tJxereoia*    v#  !• 
&ilaiidor«  th«  sane  aurreyor  w2io  nado  %hio  KttbdlTlslos  to  tlw  aoHth  of 
Peterson  «YeiBio»  aade  a  plat  of  the  proposed  atiMiTloloa  of  tau.o  land 
Issmed  lately  north  of  Peterson  areEmo  Mid  iiOMod  it  OllTor  Salinger  A 
C«Htpany*o  i^lghth  ^Intoall  Boulev^^rd    ddltloa  to  lorth  JSdgewater*     Tho 
lota  InvolTOd  la  the  Inat^at  ease  mre  In  thie  euodivlslon*     The  mw 
veyor«o  eertlfloate  to  thlo  ettbdlTlelon  lo  dated  April  7»  1924t  oad 
in  the  plat  appeara  %  street  vhl^  la  at  eoiit^MU%ti<Mi  of  Eoi'slo  arenuo 
aouth  of  Peteroon  arenuo*       That  otroet  in  thlo  pl&t»  vhioh  «ao  la* 
tended  for  reeord»  was  originally  lahtlod  *1l#  Keesaie  ay***       April  10« 
19;d4»  thlo  plat  mta  eutonittod  to  JTohn  l>*  f^lley*  the  exg«ln«r  of  onto- 
diTii«»ioao  of  the  City  of  Ghie&go»  i^b&  had  ohargo  of  approYlne  plats 
for  the  oi-iy»  for  hia  appromU.*       Hb;  adYiood    >alinser  that  thia  oon* 
tinuntloa  of  ^dxie  aT«Bito  oonld  not  he  eallec  JE^tdsie  avenue  •  and 
^hlle  «BiQ@r  aaTlatment  by  Ur*  Klley  the  plrt^ae  oha»Ked  )qr  :^ilandor| 
the  eiccTeyor*  to  read  '*5*  Kedoie  AT*  ojcteisted  H***     Copioa  of  th£>!SO 
plate  vere  m»d9  and  were  kno^n  a«  "ahow  plats**     theae  "ahov  plats* 
ahoved  ulX  the  K^Allnger  oiibdlviai^Si  *  there  being  la  all  tight 
suodiriaiena*     Upon  thia  "show  plaf't  aaong  other  infoimatioB*  appears 
the  folle«ing«     '*3^ta  frc»ting  l^eron  At*  Linooln  a.t«  Kedaie  at*  and 
Peter s«i  at*  nay  bo  used  wholly  or  In  part  for  Buai^esa  Parposea** 
(iTo  quest  ion  arlees  «ie  to  whether  the  loto  iUTOlTed  nay  not  he  used 
for  bttsinoss  piirpoeoo*)     this  *sho«  plat**   indicates  that  %h^  two  loto 
IntolTed  are  looated  on  tha  west  side  of  a  street  ^esignat^c  as  ^'X* 
Kedsio  AT«  oxtottted  H**'*  52  feet  south  of  Glenlake  aTonuot  the  first 
street  to  the  south  being  i*cterson  arenuo.     Xhis  plot  subaltted  to  tha 
exasdner  of  subdivisions  on  ^pril  10»  1924 •  was  finally  approveci  by 
the  examiner  of  aubdiTiaioae  on  June  e»  1924.  and  was  recorded  in  the 


9#ir  Mba  tMr     ••«!»▼<»  «Ut09i  :>      r^isswtflt  #*?"*-'     TO»*i«»»^  «««8 

taw  cK-Vf  t^  Ut^,^  t»inif  ut  mluiitthaKm  aUCt  •#  »#i«lil#<s«»  •MBUfMr 

-OMi  iMiCi  ^«x(<J  "cs^iilia^'  bi^mJk'^m  M      *Jbirmtip!)  sJ^^c;    -         xiU  ^tU  inA 

'^t^Alil  w©ite"  <>f,tj.-:".v       .■■j'ja.t.^i  '  -^  WfOttf  •«•#  i>n«  -■^:-'««  »«««  ft4Mii8 

#ftf(l  -^  /.i«  at  aiir««'  wimdi  -    ■  '   i  Mm  irwflfjta  wl#  IX»  lM««ii 

svjr4c4«  «!Mij^4>4rt«%jii  4«4#o  jgomsw  «  jjU^  watfa*  atiii  Mt^    ••wlaJVllilin 


offlee  of  the  BseoTrder  of  IHimtm  of  Cook     rmnty*  TlllBots*  ob  J^uao 
lit  19^4 •  and  »•  a^j^irvrod  and  r^^oortfod*  th«  loO'^tioa  ^uid   aiao  of 
the  lots  are  t«lexitl«al  witi)  the  ^mhmi  pint**   tJhc  only  ehange  ando  la 
the  plat  being  that   %h»  etr««t  det^lgnr\t«d   In  the  "show  plat"   %a 
•H«  Km<imi«t  AT»**03Ct«ilto<l  H#*  &|rp«o9M  tkm  '•J<?r««y  aronuo.* 

To  proTe  th«  fraud  oharged  ooiiQp»l«^in«ata  off «r«d   th«'n«i«lT«B 
as  witaooBOct* 

Bathor  Oeaslen  to«itlfl«(^  that  ono  lio&no  ^JLlod  at  h«T 
off! 09  and  told  her  OllveT  JaXlageir  k  CMQffiMHQrt  tot  mham  ho  m^m  aaXea 
■aaager*  had  a  pioet  of  i^opertj  for  sale*       He  loft  a  plat  (•»«  of 
tho  "dhow  jplatt*  hofovo  Mtotloned)  and  aac     arram^ottonts  to  take  hor 
axkl  her  huobaad  out  to  tho  pxoporty.    The  followlag  Strndagrt  AfriX 
81 1  1924 1  ho  todk  th4ai  to  Iho  9ro^rt7t  and  ^i^ilo  thoro  h»  oaid  ho 
«oul4  llko  to  Intoroot  th«K  la  tiwe  partlonlar  lots  on  K&fi zi9  ar«ait*» 
ylactng  a  dot  oa  %hn  aap  lisdloatlag  tho  tvo  lota  iarolTod  la  the 
laatant  praeosdlAg*     Thoy  wotst  over  tho  lote  «id  whllo  on  tlw 
property  aho  inquired  If  i%  vat  a  oorreot  laap  and  inas  told  It  «ao« 
lurlas  thia  id^trora^tioa  i>oaa«  oaldt  **It  vm*  a  ^od  Im^laoso  stroot* 
Tou  knoti  «h>*Lt  s:4ff)«lo  aTormo  to*     I^ook  %t  Cifd«to  and  Lavroaoo  aai 
Xodalo  aad  ]fadiaOB»^  and  &hts  asked*  **Ha«  this  got  tho  pooisibllltloa 
of  Kodxle  add  i&adla«Bt  of  £edxle  ;>uid  Lavrnsoo?**  and  vaa  told  that  It 
luUI*       After  this  ooBTcr&atioa  th«y  voro  latrodaoed  to  &  ilr*  Joyoo» 
who  »%ld  bo  mi^i  a  C^^ttaamt  aaaagor*     Sqjc^  veat  lato  the  off  loo  aaA 
lirottsht  the  contract f  vhleh  thoy  algned*     fbe  contract  Is  dated  Ajar  11 
21»  l^'-iA,  aad  In  bad  by  It  ooaplalnanto  oiproed  to  puroh^ee  loto  3 
anc'  4t  in  Hook  S  la  Ollvor   lall&cer  <e  Ooapany't  ^r&j^Mi.  ^l^thKimball 
BouloTK'jrd  rddltloa  to  Morth  Mgormtor*  oto*,  and  for  vhioh  they  aeroodi 
to  pay  $5»000t  |1«400  oa  th«  exo<Ritloa  of  tiM  eostraot  ai»£  f70  ea  tlio 
aOLat  day  of  9».elh  a^ith  thoroaftor*  th«r  entire  balanoo  to  bo  paid 
althlti  four  years*       the  lots  are  the  laeatloal  lote  ehoim  th««i  t^ 
iiaaao* 


^siuOill 


%•  writ  fstm  acNi-jr-'C.  . -^cMs.^*.!  !n«»  to*f#tig<t»  •«  tew  »*S«i  «JU 

«rt  "tailC  ^^9*   ^^:  wt    >-it-«i«at»«*  #9f«i«  flit  tiritf  ifl^Mf  #ilX«  «iB» 

warn  vd  ffKtir  «9l  <io«a(trft«^^  «  «9iKUi^  Sf»tX9  ^^  ftXol  ta»  ••tlii> 

.^::  ..  ■     •'■-*^."  !mic     _.  .    ;:ft*  *«To  tfsitw  xmiT    »yfife»»»ty<f  #a«fc«ti 
♦B«v  it  kiv-  - --  ^--  .•-•-"••'-         ■— ^1  li  6i).«4irpffi  «tfo  t^»f««^ 

tan  MffvvriiL.  •«<  MNNVxr  «tttr«7!  tmhr  wuKi  tmt 

"(MTTte  ;■ .  rjm^   ?i   «-:tf  bfte  «1   fen-  tjCs; 


She  further  testified  that  idte  8i4Sa«4  thM  eostraot 
lieXleTlag  aatf  relying  upon  the  staieatets  Mbde  I17  Smum»  mxiA  wmAti 
a  dep««lt  of  $100f  an4  thereafter  up  to  July  7«  1924»  oho  iMdt 
vmrioua  ptiyaents  on  aoooimt  of  eal4  ooDtvaot  vhloli  totaled  the 
4I94OO  amntioned  in  the  eonttaet*     In  3u»»»  192««  while  at   tho  off  loo 
of  Salinger  &  Cvaj^nny  ahe  «a»  told  Ivjr  a  Mrn*  Flynn^  seercttary  of  thnt 
•oapoagr*  %km,t  th«  etroet  on  whieh  the  lota  were  looated  «»»  Jeraojr 
aTOfftto  and  not  Ket^ale  aTenuef  th^t  thia  «aa  the  first  knovledse  sho 
had  that  the  street  w^m  na»e«i  Jersey  aTemteg  that  the  total  amount 
paid  by  thea  wBO«at«d  to  #2»894«ait  that  thereafter  she  made  no 
further  payitento*     On  erooo  eaeaatination  she  testified  that  hotli 
loane  and  Joyoi^  told  her  thai  ti^  loto  were  on  itedsie  aTenut |  that 
heferr  she  rii^ltod  the  pr«mioOR  oho  looked  at  the  "olunr  plat**  two 
or  thro<e  times  and  notioed   the  words  on  «diat  purports  to  ho  the 
street  in  front  of  the  lots»  **M«  Kedsio  at*  extented  H*)**  th«it  ^e 
iBMw  the  word  *oxtonted**  meait  "extended f"  9M&  thett  sho  knt^w  it  «a« 
a  now  su^iTisi«»« 

Bitiiard  L*  Qoaol«n  testified  thi^t  i;oano  told  hlia  he 
luid  a  eottplo  of  lots  on  Xeeaie  avenuo  he  would  like  to  interest 
then  in  and  showed  tlMB  a  little  ehart  and  oaid  there  were  only 
two  left  on  Ket^sie  awenuot  that  they  went  ower  and  looked  at  tlio 
property t  that  l^oane  showed  thsM  tteso  two  lots  on  Kedsio  atrenuof 
that  they  talke<s  ahout  the  future  of  Kedsi*  aventio  while  standing 
on  the  lots  in  question*     On  oroos  exaainntiOJi  he  testified  that 
IM  nae  experieneed  in  reading  piano  and  blue  prints  and  knew  that 
"V«  lodsio  AT*  extent ed  H**  Ksant  ^orth  Xocisie  awenuo  extended 

north* 

Bohert  I.  Joyce  in  behalf  of  defendants  testified  that 
he  did  mt  teU  ooa^lainanto  th&t  the  street  in  front  of  the  lots 
was  Ke^aie  aTOttiO*      He  also  testified  that  ho  dellwered  the  00 n- 


•Oltl*  Mil    *l  ♦!*«»»   *»S*t   ««»lrt>  «-       .-.-Jl^M**    «!*«    «ti   iHUIAilWW  OOHAi 

«Mll  to  'CMi'«»»«  %a»%fS  ♦««  «  U^  AJC»#  «»«9  «!■  U»HWi^'  A  «i9BlX«8  W 

«ifii  #«itt  "tv-'l  »*iti  ■        •     ■  *^i»*^  *^*  *m$9l  mt9  1«  ^csoKl  ixt  «••«#« 

XtM  »i^«  m<M{#  Ujia  bmm  tiuOm  i>t9iil  m  mnAi  b»«o^  kern  ul  mmii 
«4»  i«  »«i(o«X  ib«  «j^«  tci»w  >v^i  i*d4  |»«ii«v»  tA«i)#i:s  00  4it£  f«f 

IMOSTfl  •i«««3l   iM   »nX   QV4    «««li;f   IMMC4    ll9«Mto   MUMHi   44U(#   IVSMB^tl 

solteiilft  tXiiU'  •i4it«ir<K  9iftb«x  t«  if'uy^w'^  ^#  $tm4M  AMlJUi  xutt  #m<# 

#«ici  vfuti  bm  sitUm  »iiXtf  bm»  tmei/^  j^iSmmiv  la  ftMwtlu^Mi  mam  •« 
Uftoalase  Msrsir/^  tiis<>«3i  dtton  imm  *•%  *Mj»»|3(.«  fVA  •iit^dJI  •€" 

•#•!  91U   t«.  9o»%i  at  3t%%U  nAi  iaM4  ntMrnl JsJftpM  tl*t  tMl  U*  Ml 


-7- 

traet  to  the  eottplalnaoits  tw  or  throa  aontlui  »f  t«r  It.  van  »igB«d» 

irllliwi  Kraflier  tectlfied  tlifti  h«  has  bt«i  «  a«rr«3rer 
•la««  It78»  and  that  h«  Bade  the  "atasw  jplat"!  tJt^t  at  the  tin*  tli« 
"show  plat"  «a«:  and**  it  was  ii«t  laicran  vhat  tlM  atrftct  aov  offiolaXly 
BMttd  J«i-8C3r  areim*  «euU  )»•  vnXltd*     It  «&•  atmoMi  it  nimid  1^« 
oall«d  Vorth  Ked^ia  «Lr«nii«  haaalisa  it  i«  a  eontiim&tlott* 

ABntttt  I  •  ?ljmn  t«««tlfl««  tluti  awHr  tlmt  is  1925  Irt* 
Oltasltn  enjm  to  «••  her  and  «aid  ah*  vtia  haTln^  a  lot  of  t^oulilti 
that  ahi*  ;^a»t«tf  tUat  on  h«x  ooatraet* 

Benjfwla     lp«rt»  a^fagod  In  th«  raal  tatatt  buaiiaeg»  for 
tvtlTi  7«»jr«»  testified  that  In  hla  eylnlon  the  t^9%  %hat  Ksdsle 
aTenua  In  front  of  tho  lots  In  queotton  was  onlled  ^eraoy  av«nuo 
had  no  effeot  on  tho  xeirkeb  valtto  of  the  lot»« 

The  oaln  ground  upon  whioh  oomjplalnanto  olalji  iJm  right 
to  roiolad  the  oontrnct  and  rtooTer  tho  omkio/  jpaid  la  th^t  thoy 
troro  iii4ueed  to  alga  the  emftraot  hy  aaatorial  f&Iao  repreoontationa 
SK^de  to  the»  hjr  tho  defendants*  and  la  arguiag  for  a  reveroal  thigr 
contend  that  DoaRo  otatod  tho  lota  woro  oa  Ki^«!aio  avomiOt  and  eiaoo 
tiie  lots  are  not  on  Xedalo  aveauo  tho  rejpareoontatioa  ie  fftloe  aad 
constitutes  actual  fraud*       Counsel  for  the  dtifendantot  ham^y^r^  urge 
that  the  only  roproooatation  aiade  to  the  ooaq^lainants  9a§  that  tho 
etreet  in  front  of  the  lota  «%a  aa  oztonsi<»i  of  Horth  Kedaio  aYoauo. 
Tho  erideaoo  a*  to  the  ropreeoatatioae  elai»ed  to  have  h«oa  aado  to 
tho  o<ai^laln»nt8  during  the  cMureo  of  negetiuCKms  which  resulted  la 
the  oxeeutiwa  of  the  contract  ie  cenflietiag*  tho  ooag^lainanta* 
tei'tiaony  tending  to  proTO  that  i;oano  and  Jaoohi  stated  th©  lots  «oro 
en  Kedaie  eveimet  while  that  of  tho  d«f«ttdf4nto  tended  to  show  that 
no  Buoh  re9r«»«»^&^i0B  »»»  ■"^•»      **»  ohaacellor  hoard  the  oaase  esA 
had  an  opportunity  to  see  snd  hear  the  eitaosaos  and  «ang  la  a  vaoli 
hotter  position  U  jttdgo  of  thoir  relatiro  orodihaity  «tad  having 


fiH  «ili#  KBM   ^<   **^   l*<M<t  *tri**   9^  •teoi  titf  InUi   tew  «A^lbi   vvn^a 

•tf  tiAMT  M   >MM«Ji  a««  IX     •i»XiM  Ml  MfeVV  «Mli^  '«M«»X  M«M 
«|Mll4i«Kltf«M    »  •!  tt   MMMlMr  MMM  •teMS  ^^91  ivUitt 

••^  m^i  At  ««tt  ««»«  i**i  o«ni#«»i  BntTrr  .^  •^i»flw 
l*«totvi  >•  i«X  «  yilvatf  •irfr  tAi  U^  ta»  itH  »#•  •!  i««9  tmSmmUt 

«t  «»Mria«itf  •l*lii*  X<»*7  »<CI  Kl  i  ■»•«■■  %$rtttk  ■tltpii 

tJBisf  t9««»i  ^i^llm  mm  mkim»m»  «i  «I«X  mdi  19  0mrA  mk  >— tra 
•  at*i  t^f  %•  tMUUiv  ttiliwi  «fl  M  l»»tl*  M  tail 

tMI  Xm'v^To'x  4  i«)  ^m^iJSH^t  Ki  ham  t«l«AlK«)»*  «fl  ttf^aiitt  •#  »k«i 

••tttc  asm  %mm»fm  ^Xmi^M  m  mmt  mHS  mit  h»imim  mmmfL  #«iu  it  lag  t 

bmm  mleA  xl  u^itminmmm'i^igt  am  ummm  •ImMV  «•  l«#  wtm  •imM  mU 

TSiiv  «!i«T«»«a  ••iflaKift«t«*  mH  «t  JEnailt      vlMict  jUiUmi  i Ig||<«an 

MM  i^ici^  «««  »iiMiair<pirtt  (MM  «•  MIHI  MittelawMn*^  %^SM  tiit  MiH 

.MWKr«  ftiabfiai  zUrtco^  u  mimamsm  mm  luw  9i»x  mit  tm  imt%\  mt  l9Mt« 

«i  efttf«  a»»tf  »Tatf  «i  mmkml»  tmmismimm^mt^mv  ttdi  •#  »j»  mmiit*  «fT 

si  l*IArie«ia  a[»i4«r  mm^i$mkM%Ht  )o  MtJM4i  Mil  yaw*  miamoimtmm*  •di 

*<t«w*.tfipat  «iil  •tfUltltlMft  •«««««#■••  tMll  t»  M»XliiMac«  mCI 

•i*v  tttax  Mt4  tMUItt  liB»t«(  Mm  MHttt  l«iil  viwm  •«  w^lkami  v^^mitmS 

b«B  —mMm  mdi  l(«a«A  t»4i^twi^  ttff      .•tmac  Mur  a»tl«l«M«it«t  4mm  •■ 
i^ttv  «  III  iu«r  Ofta  ttmmmuMkm  tSM  wttA  kmm  mmm  mi  ^Alivln^Cft  mmt  hmd 


tfifliitsed  tho  lilll  for  ttajit  9t  equity  he  thust   la  ^ffttottdeeKltA 
all  controTert«d  qiM8ti«n«  of  f^et  In  faToar  of  t)i«  d€>fendaiit«  «ad 
«•  Ar«  net  jttstifl«d  In  or^rturnlng  hla  flndlBffa  imleet  they  art 
Bsnifeatly  ag<%ln«rt  tke  iteight  of  tli«  erldeneo*     (Haatftd  y*  Qemyi^ 
S21  111*  3ft4f  550*)       Honrrer  t)ia.t  aaar  %••   It   In  clenr  from  the 
eridcaee  that  the  eemplAlnante  were  aequalnted  with  thx»  leentlen 
and  that  they  exnalned  the  tot«  hnfore  they  entered   Into  the  eentr^^el 
and  they  knew  thnt  thle  wae  a  new  ettbdlTtelon  ss^  that  the  etreet  in 
frmit  of  the  lot!3  would  he  an  extension  of  Herth  Kedsie  arentte*  aad 
they  pur^snsed  the  id<nitle»l  lots  sold  to  them  hy  the  defendants^  it 
helBs  undispfttted  th&t  the  oo9aplalneats  ^!?ere  given  a  *8how  plat*  odM»» 
tliM  before  they  rlsited  the  lots  and  that  they  exosiinee  thie  "shsv 
plat"  and  understood  that  "ST*  Xetf.sie     r*  extented  H«*  laeant  Horth 
Kedsiie  aTonue  extended  nortli*     TSader  suoh  oirotGastanees  we  are  of  tha 
opinion  that  no  such  fraudulent  rapresentatiaaa  were  «ade  ^  tlia 
defendaats  as  would  Justify  &  oourt  of  equity  in  eaaeelling  the  eaa* 
tyaot*     FurthtMBoret  it  is  a  weH  settled  prlneiple  la  regard  to 
falee  represent^tioBs  that  fraiul  without  daange  is  neither  suffioieat 
to  support  am  action  &t  law  nor  a  greusi^  for  relief  in  equity*     PrauA 
and  Injury  «ust  eonour  to  furnish  &  ground   for  judieial  aotioa* 
Coaaplalnants  Mtet  skow  aff  irn&tiTely  that  bhey  are  in  a  worse  condition 
than  they  would  have  hoen  had  the  representations  heen  true*     (ateene|l^ul 
T*  Roaenfield  et  ^4*,^  256  Ul*  App.  4»  10*)       fhe  reoord  in  the  instant 
oase  does  not  dittolose  that  eoaplainants  hate  suffered  any  injury* 
oToa  if  it  al^t  he  said  that  X^oaae  sMde  Um  representatitms  charged 
to  him*  hut  ffia  the  contrary  the  r«soord  diseloses  that  the  faot  that 
the  street  in  front  of  the  lots  ««e  named  Jersey  avenue  has  no  effeot 
on  their  aarket  Talus* 

It  is  finally  eoatesced  thAt  the  eoatraet  is  Toid  for  tho 

o'^'f  6red 
reason  that  hefore  the  lota  were  *  2       ^^^  »*^*  defendants  had  not 


I>»tlli»i*t>ft**  St  %9mti  *d  x$iiip*  W  0mm  191  1114  *Ai  b«(wlAtlii 

fi[^  an^  tit»X9  ai   ^i   t*^  t««  ^sa^  iiVfm»       {•Qif   *^^^   «Xfl  ttl 
Oi   llM^f*    Vlf    i>a{^   t«H  «a<iTllMlf9   VWI  «  ««V  aijtt  ^ril#   HTMOt  \mU  JNi* 

JMM  »«M«Y«  •i«ft*s  lUi^x  t«  amtmm^m  m  9ir  iomv  6#«X  iuLi  t«  «miA 

tUtOk  Hutmu  "**»&  fe«tfmM»»  «f^  «lx><jll  *H*  l3il$  le«#9«»ta»  tea  *««!(, 
mU  -«^  »IMI.  ^^e"?  «fK«i^4nr9ir^:^«r»t  ^llMllrtMitt  AtM  Ml  4ji<#  jMlMlit 

•aU«M  £«aoid»rt  i«t  A«i»»«i  •  MMamn  •#  iif»fii#  iiiM  |iattf  >i* 

MfenS£^     »<Mrxl  n^tf  «««l4Aj«u»«i^t*^  Ml  ^atf  i»*tf  •v«if  A£i»»«  x^di  maMi 

iHil3Utft»  dflHtt^^^;$]«^;r^i«»%  MU  9bm»  MUM^I  4jMf#  Ms«  ttf  ^4Mb.  sanr* 

^M[#  ^st  «ji^  iTv^jT  ft^irtlMift  &«••««  Mil  y[%»Umf  aiU  «•  ^tftf  «Al^  •# 

tZ)  «4Mf  IM^TT^T     'f»«««l(  MOMir  |Mt«  tlcX  •lii   te  $Mt%  Ut   #«rU«   «lit 

•  MO^KV   #«4«4M  1tlMl4    Ml 


r«09rd«4  til*  j^lftt  ol  thtt  proysse^   attMlTlsioat  and  eo«jpInliMiit»ft 
nxguw  tlaai  Iha  loti»  wr*  9fiMX9A  Jr«r  »«!•  AiMi  tli«  contract  «ien«d 
April  81.#  I934»  %ihil«  the  plat  w»ti  not   recorded  until  Jtme  1X9  19ki4t 
«ttd  aite  tcptioae  !•  2  an<il  &•  ohap*  1099  ^ak&ll^v  iXXineis  Hcriewl 
Siatttt«s>  X$31»  p«  3X5S*       :  eeticm  I  of  ih»t  etunfter  prort^e*  tlmt 
wH&tteY6Jr  tlie  9WB«r  ef  XahAb  idimXl  with  to  uilN'iYliie  the  eiane  li* 
t^bMll  <»t«»e  tile  Xmb^  te  l»c  g^urTeyeS  «a4a    pXat  awoo  whitih  shaXX 
<«ficyi)»*  aad  set  ferth  aXX  of  th«  fetrvetst  givia^  t]i«  aaottee  of  aXX 
RUdtx  streetBi  £i*k  tien  2  proTidiee  th&t  vhtn  Iht  plat  i«  e<mpX«ted  it 
•halX  tte  eertifleti  by  th<?  Burrejrer  eiitf  afilEiuivle4««^  hy  the  ovn^r 
of  the  Is^A  in  the  sarte  Banner  as  ^«e(l«  art  re<«iiir«d  te  he  aoIonowXedgei 
MRtf  ffhaXX  then  h«  r<?  corded  1  e»#  e«ctio»  S  prari^^a  that  ^hocTer  altaXX 
seXX  tar  otter  f«r  (;aXe  f^ity  Xot  hc>fore  eJlI  the  ret^uieitlORe  of  this 
Aet  hare  heen  cosiplirr'  ^ith  &haXl  he  fised  |29«       w«  think  thia  con- 
tent iom  is  rlthottt  Kerit  for  the  reason  th^^t  the  UeforttdaBto  offered 
to   eeXX  to  eoeiplalnante  a  tmct  of  land  deaerlhed  ao  lotis  3  and  4* 
hXoek  2f   in  a  pyopeaevl  srub^iTlsioa*       Bo  rojnreaeBtatlon  tsast  sade  that 
the  pXz%  h&&  heea  reoordedf  nor  %h&%  the  fiUistdiTieion  ha^  hoeii 
eoapleted  * 

We  think  th«  record  io  free  from  rev^sroihle  erro^r  ajad  the 
deeree  ie  therefore  &friraied# 

SridXejt  ?•  J*«  and  "^oanXaSf  J*i  oenoure 


-V* 


'"k  ■       v..  ^,^  -^4:^  »Aa«X  l9  %wm*  Mii  %*r9n$Mm 


nut  •iS'iaTMW  acli  *%*  a«lti^i»3  »tf  XX«I» 

SJH   fdflUUBi  9SVJ    «f(^   111    '  to 

<oI  'p^ao  9l«5j  t^ll  TO  IX»t 

.  iiai  eivi«?i»  lifiSjMlftSSa  «  ai  •£  ;2ooXtf 


Xi 


5546* 


LEO  BBOTTS. 


App«lJLaitt« 


J*   f*  I03TY 

JACOi  J.  BLOlfESnUi)* 

(d»feB<laJits)» 

A|»p«ll«ec* 


}      AFi^BAL  JmOM  KtOriClPAI. 
COUKT   0?  CHICaOO* 


i     266I.A.  6 

MR«  JUKfZCE  ram  £SLiy)^£I   TS5  OFXVIOfl  OF  IMS  COIKT* 


IV 


%Q  r«ooT«r  #9X0  whieh  hacE  bft^n  <«9o«lt«<i  with  dief<md«a%«t  J*  ?• 
Bosty  Midi  Jaeeb  J**  BIui&«iif •Id •       The  e«&ue«  «ae  %ri«d  by  ili«  cottrt 
without  a  Jury»  rteultiag  In  e  f lading  for  the  d«fendej3t«  and  a 
^ttdgotat  aeaiaet  the  jpl&istiff  for  eoete*  «tad  plaint  iff  app««l«d« 
tho  Baterial  f»ictti  art  that  cai  July  1#  1950 »  tiefendaato 
ltat«d  «f  th«  truBtoes  undi&r  the  laet  viXl  and  test^uaent  of  Lrri 
2«  LcltCTf  (ieo«aaod»  th«  Loitor  Bttildia^s  in  Chie&^o»  llllnoi&«  in 
which  lease  the  defesdaato  were  glTen  %he  right  to  auihlot  any  part 
or  port  ton  of  &h«  build  lag  i  that  en  July  21 1  19^0 »  the  defead.^ta 
entered   into  a  written  a^eement  with  plaint  iff  t  regarding  a  portim 
of  the  i)ttildia«  hy  whleh  dcfe»df<Bto  granted  plaintiff  the  prlTllego 
of  coaduottag  therein  froa  July  1»  1930,  until  June  30,  1932#  a  depcrt* 
mont  for  the  nerohaadieiag  of  dreot^os,  for  whleh  privilego  plaintiff 
agreed  to  pay  defendant e  a  eun  e^ual  to  10  p«r  o^nt  of  the  gross  salesi 
that  forlha  purpose  of  e^^curing  defendants  egainet  any  default  by 
plaintiff,  plaintiff  deposited  with  defend^uits  $510.     In  the  agree* 
amt  tho  defendants  were  girea  the  rifht  to  saslgn  the  agresKeat  to 
a  oorporatlen  which  thay  «i«^t  oanae  to  ho  orgaaiaed,  and  upon  eueh 
aa^igBBOflt  to  bo  rsdeased  fro*  any  and  all  further  oblii^tions  on 


V\ 


''If.   «5*>   ,ijit5;,-A*iA      ( 


X I  d  . A« i  d  d  S       f  .WXXWJ 

oxe^  sttMiiMiiit^b  dnw  a«tiv«««i>  t'a««a«x<  tttiisisXt 


•am 

their  psiri  hmAvtr  tt,lA  «.gree»mt«        .ttuciuxl  to  tli«  mgrmmtnt  aart 

incerpeyat«d  a«  »  yart  tlwreef  vaa  th«  follovlngt 

"Tht  )»cier8l4Sli9t!  lee«ft<c  wtUflir  a  c«rtAla  Xadeatitrc  of 
Lin»9  dat*^  July  Xst»  19SU«  lt)etw««n  vhe  Trufttoeo  uBd«r  the  Lnat 
»U1  and  Toot ■— Hi  of  L^i  ^«  Loiter  f  i^oooaoodt  aa  Xtsieorot  aad 
tho  ttiidoroigB04  a«  Looaooo  for  and  in  eoBold«ratioii  of  Oa«  i^oXIar 
($l«Ov}  and  othtr  good  rmd  TaluaKLo  oottoidorationsf  roooiyt  «lMr««f 
lo  horeby  aekaovlcdsod »  lioroby  aoslfMs  t«  tko  Vaasits-stato  ^torot 
I«o*»  all  t&*ir  ri|i;ht»  titXo  and  iiitOr«»%  as  lieeiiifora  to  th«  within 

licttBSO* 

£at«d  tia»  l»t  diity  of  J'uXy»      •  .:  •  1930* 

(&«»«)  J*  F«  Bvstr  (goal) 

(?«B«)  ^aooli  S*  Bliau^nfoXd  iSoal}* 

Tho  fiSlC  l»To2T«d  ia  tkeee  procoediago  was  |*id  to  d%f«a0* 
aato  y^  cbeek  dattd  Juljr  21»  1950  •  payable  to  dofoadoiito  aad  hj  thorn 
oBdoroed  %e  the  Faa«tto*i>tate  :'»toro9  I»o*t  vhloh  vMt«  tho  eorporatioa 
oaaaed  to  ho  or^«mis«d  hy  <$ef«»de«tfi  on  Jmo  1^9  1^50*  and  to  who« 
the  a4pr«#«^ent  la  qaeetiofi  «ae  ^Bui^pae^  ty  the  defend^ata*     It  farther 
appoRTo  th^t  pl^latlff  reeegaixed  th«  yiuM>uo<»ct%te  store*  Ifio«r  an 
hta  laadlord  and  d«alt  directly  urith  it»  itad  paid  all  rent  for  tho 
prealoea  to  the  ecrpor«^ttoB*     It  also  appears  that  pl«.lniiff  ^om 
•hlis*^  ^^  v&oate  the  prenises  wtthoat  fault  oa  his  part* 

la  argtttng  tot  a  r^veraal  pl^latiff  ««Nateado  that  t^ 
defease  of  tho  defeadaats  vae  a  aoT^tloa  aad  that  the  e«&eatlal« 
of  a  BOTi^tioa  nave  iMt  been  pr^t^n*     ^'0  are  unable  to  agroe  «ith 
this  ooBteattOBk     r  Boratiea  is  a  siibstltuti«ai  of  a  now  oblisatioa 
for  aa  elA  oae  vhioh  is  thore^  extiagaiehed*     (4«  Corpus  Jurist 
873*)      The  defeaso  was  aot  a  aoT^^tioa*     la  the  iaetaat  easo*  tiM 
dcfendaats  were  t^iTea  the  right  to  assign  the  agreeii»at  to  a  oor* 
peratioat  at  «hldh  tine  they  were  to  bo  relieved  of  all  obligeti«is 
under  the  agreement  ead  the  eorporittioa  V'tt  to  aasMM  tho  oblii^tieas 
of  the  defendimts.     The  av^etitutiea  of  the  eorporatioa  w%s  net  a 
sttbse^u^rnt  ro-adjustnent  of  coatxaetual  rights  by  Tirtaa  of  a  eondltioa 
arising  softer  the  original  contract  latd  been  agrottf  upon*     There  osa 
bo  ao  qaestioei  thnt  the  lav  p^raiba  partioo*  eompetwat  to  contmot 


^4ij  t«  t.«»*»»r»':  '-^rf  iOeel  ««•!  ttJrt  kt#fl^ 

„f  T  t^vniiU  tarn  •Uit  tlidl^  «iMii  iln 


,       i  f^iMb  !•  \a»  rs^  «in^ 


«M4  ^  mf.  w#Mi«»l»>  ^  nKftilt  •OCCJE  «I»  xl»^  ftM^  AMU*  ^  ^Hm 

l|e>.»  ■-..';,.,    «ii.^     .  r^   .^;:;:ji«r    ,«#aZ    «•<«•#»    »t<ltn    »WHl1K   ttlll   0S    b««T«tai 

td$   $mii  •««»#•»•  Ui^ai.^Xq  iiM«»T#«  a  ««)  Sfft««i«  ol 
Ail*  »*iq^  o#  itl4mms  •%»  •>     .utrotq  «»t^  iMi  traaC  aeiii^Toa  «  1;« 

»i{^  •«•«»  tfta^ftfii  >£{;r  OZ     «n«i^^?M  «  «««  ««»  Mn»l«b  «itT      («erd 
#0  n^RTj'j  a«f  ^3»#«^«'>   «e*£f:EJit  atJ^tRTJ^  vaI  »&«  ma*  aai^aiATi?  <m  »tf 


ami  fr««  to  do  •«•  to  wnMa  th«tr  ovn  oontrHotst  hxi4  it  bttiaa  «X^au' 
froB  tbt  CkSTt«iiBtnt   la  th«  lantioit  OAa*  ti)Mt  th«  partieb  eat«&'ttd   iaH 
Ml  original  oontraot  for  vdixoh  another  waa  defisiitaiy  %o  he  dttb- 
•ti(ttta4»  tik«  consent  of  tht  plalntirf  to  auoh  attbatit^ution  ^oiiig 
•xpraealy  fflvan  In  ih»  agraemaiitt  and  th«!  Faaoua-iitata  otar«»   Ibo«» 
taking  OTor  th«  oontrnet*  rsoaiviag  tka  d^i^oalt  aiMi  a«ae|»l^lug  tkc 
plaintiff  at  ita  t«(uiiii»  ih«  trial  court  did  n«t  «rr  in  holdlns 
under  tha  olreiouitanoea  U&«  <iaf«ndaata  wara  di&e^rgact  trmk 
liability* 

Plaintiff  aloo  eontantfa  thHt  tiw  l^^MMua-^tat*  ^toret  lne*» 
««ttld  oaoceaafully  roaiat  suit  on  %hv  n.mtsiimfm%  hy  sl^i^&iM^  tha 
£$tatttta  of  Itauda*  for  ih»  ra^aon  tl^t  6ka  as&igniBecit  lucked  tha 
aicnattire  of  tiM  l^auaoua^ntiita  ^tsrst*  Xac*      £'o  auek  cont'^mtiooa  wass 
»»ca  6y  tha  plaintiff  In  ilrn  trlia^l  <^\^uiX&  <uod  t^  plalntiXf  is  net 
nov  in  a  poaition  fca  r«ly  on  'ih»  -''(atuto  of  frauds*     {i^itMstgaua  ».&  gl» 

XL.^yi£^  :''\^mJtit,  ..^iimsL»A..lMjL*  e^  ^LfA  ^^c  i^»  -w«  *«*•)    ^  ^« 

plaintiff  4aeir«<3   to  r^l/  an  tlM  :  tatut«  df  ^riotda  ho  should  hav4 
raiae^  thut  <iiieatida  in  the  piropar  wmm&T  in  tlia  trial  aourt*  {^all^. 
r.  yJtgjg^.rrall.aiS  111.  451.) 

%•  luKTtr  conold«jr«4  t^  r««%lnlns  cent «»t ions  at  tfea  plain* 
tiff  *A&  find  tb^n  vithaut  narit* 

Tka  trial  C(>urt  <ilid  net  err  in  Ita  fiindlng  and  aonelaalona. 
Tha  ju^gawr.tit  l«  ficcorritnjrly  afft?  ed# 


•5- 

U^itA   i>A4  at  ViMStilshl%  •di  xA  •&«> 

,:t  I ■'<»«.   5t»ni*»i.    m<f*   httll   JfUl   nil 


354  7T 


8!}»  FOXCHKE*  doing  lbtt«iii«»s 
ae  Ed*  ^onoher  &  C<m9mny$ 
(plalBilff)* 

Appellant t 

STSBLXSO  BOLT  CQMPASY,  « 
o«rjpor&tio«i«   (def«ode»i}0 


QOmRT  OF  CHIC>4}0« 

^f>6T.A.  612 


MB*  JUSTICE  KSEV£E  Iiia.IVlit£;i)  fflK  0PIM20X  07  TOK  OXR^T* 


Aotlon  WA0  brought  by  plaintiff  to  raeoTer  a  balaiioo 
•t  |t30»33  olaiaod  to  be  dtt«  for  goodo  sold  and  d«XlT«red«     the 
dofond&sit  filed  an  Affidavit  of  tterite  a»d  set-off •     Tried  befoM 
the  oottrt  without  a  Jury*  rtBuiting  ia  a  finding  and  JtadggMmt 
agiainst  the  plaintiff  «n&  is  faTor  of  this  ^ist^Mtrnt  upon  tho  so%*off 
for  #736«90«  fr«a  whioh  t^  plaintiff  appealed* 

The  etatoaont  of  elaia  aoto  forth  a  writ  torn  oontraet 
wfaoreby  plaintiff  «o34  and  the  defendant  bought  "two  (2)  earXoado 
bolts*  ntttsf  ocrovo*  washere*  eto«*  ae  paeked  and  loaded  by  sterli^ 
Bolt  Co*  ropreo^tatiTOf  *  *  «  at  Elizabeth*  H*  j«   a  *  *  at  ^51*50 
per  net  ton*  fob  oars*  Polk  Bt»  toas  tracks  of  Penn*  It*  B*|**  that 
defeQd?3ynt  paid  ^4*000  <m  account  eMi  that  there  was  a  baJLanoe  due 
of  #930*33* 

The  affidavit  of  tterits  and  defendant's  statesent  of 
olala  averred  that  oa  Pec^aiber  2?»  1928*  prior  to  the  exeeutioa 
of  the  written  contmet  eientioned  in  the  statement  of  elaim*  the 
parties  entered   into  an  oral  eontr«ct  ishereby  plaintiff  sold  and 
defendant  bought  the  identioal  goods  mentioned  in  the  written 
oontraet*  the  price  being  122*50  a  ton*  f*o*b*  ears  at  Elizabeth* 
«•  J*  I     that  the  goods  wore  loaded  oa  ths  ears  ia  Sew  Jersoyt 


^twiu  mi  ^'  uuiffiso  ait  iaawFiow  nwwaoi  s£)i»eia  «^ 

«tfl     »t^^^wiS»it  bB»  ^Xoa  «iM«a  «•%  9«/h  «4r  •<  b— laid  e&»0£8|  !• 

t^:  :.    «^»jn#  mmi   ^^.^  'ja;->  «ii«0O  tf«t  «<i»4  ;hM  «•«' 

HftMv-.--    •■'•  -^*  •xoi«i  «|||H»X  »9fi  T»*Br»»*t  ««>'jrja<*  *»«i*r3  mmim 
m^   «  -■-■  J.0   :.Ci  jnd«Mjul«  tAi  «i  iwiiiiltaMi  #»«p«#m»q  «»4#iTv  uni  1« 

no ^i I'm  »dj  «l  immkimwm  tbeei  XiMlin^bl  mC«  Mftimf  MuUfltmb 
«^9(te$lXS  Is  «^i»  •tf.e.l  «a»^  A  0«*Jlt<  aKi»^  *«l«t  «(i^  «^»«i4«o» 


•a* 

uiA  iher«u]»oa  4«ftiidl«at  •ffored  to  psj  plaiatiff  tli«  jprie«  «i«r««« 
ttjMMit  ^ut  platjiitff  r«ftt«iKi  to  iura  ov«r  tiM  bill  of  lading  or  to 
rtoelTo  pa^iioati     that  tho  goods  wonr  ohlpped  to  Chle.ti#o  \gf  plaintiff 
uMi  th*t  upon  orrlToX  of  the  caro  la  Chto?i«o  plaint  iff  rofMood  to  turn 
thtm  OTor  to  dofoiM^aBt  tiBloso  he  would  poj  |40  a  toa  ia8t«««!  of  $82»S0 
•  toat  thsit  defendfiatt  hariac  tlMr«tofor«  rosold  th«  goods*  m&m  ooa* 
polled  to  oator  lato  tJio  i?frlttoa  eoatmet  aostionod  la  the  statOBoal 
of  elaia*       It  was  furthor  arorred  that  tho  ndrohaadioe  «elgho4 
171  tOM  lhs*aot|  thAt  aader  the  yon»al  agrosaeat  there  was  due  to  tho 
plaiattff  the  sua  of  $3»adS«ftO|  that  the  defendant  paid  to  the  plala* 
tiff  #40v)0t  0T«rp8iyla«  the  plaintiff  U  the  sua  of  4>T3««&0« 

Plai9tiff*8  affidarlt  of  aerits  to  defendant U  statowiat 
of  olaia  di«aieti  the  alXog^ti  v^hal  ooatl^ot  and  d«ftioa  there  viko  any 
sua  das  defendnat* 

It  appears  frooi  the  record  thi^t  <m  Jfljcmarjr  ad*  1829 »  the 
dofeadaat  stored  its  appearaaao  aad  drinaiwilod  a  p\ty  trial*  aad  tho 
oauoo  oaao  fM  for  trial  tm  «ru8o  IS*  1931 1  tho  def eadciBt  holi^i  presttst 
and  net  represented*  henrlag  was  had  pi,  yfirt^g  (m&  the  oauso  'm.»  hoavA 
hy  a  Jury  sHieh  rendered  a  Tordiot  la  fsTor  of  plaint  i/f  f9t  t93C>*33 
^p<MB  vrJiieh  the  court  entered  Jttdg?Mmt<*     June  SO*  1931*  d4f&nd»at 
aoved  to  Taoate  the  ffi  IMfflf  Jadgaont*     end  thorev^wn  the  parties 
proeeeded  with  the  horjriag  aad  the  eeurt  found  the  issues  against 
plaiatiff  aad  in  favor  of  defend.^at  and  assessed  (iefend»nt*s  (i^cagoa 
at  #73»<«&0*  upon  which  find  ins  a  Jitd^ent  was  eatored* 

l*laiatlff  coatimda  that  the  proceelage  of  June  30*  1931* 
vore  anrely  to  iiftcate  the  ex  ^*rte  Judgaont  aad  ttait  It  «as  not  proper 
for  tho  court  to  hoar  and  detoTWine  the  issues  involTed  euaa  readier 
4ud0aont  in  faTor  of  t£M  defendant-       1%  appears  fr<^  ih$  bill  of  exoep* 
tloas  that  upon  the  trial  of  the  csase  plaint  if  f*a  ccunsel  offer<td  so 
objeetioa  to  the  aethod  adopted  liy  the  court*  9nd  he  ceade  ito  objectlen 


^•mUln  Jdi  mi  *tn^4mm  #diKStiHK»  a»i$irr  «M  ^ul  t»im>  ai  b«Xi«« 

IrsMifi  a««  ««tt«tt  as^  bSA  J{t^^  as^  ft«<(  «#»  siKl9;««i(  «&»#«»•  tTtiof  $9n  bmm 
-V^  9mmmi  M^  jInhu%  !«>»&&  %as  iwu)  |t»XiM«wi  Mf$  iUIr*  ^m*9o««c 

•e»Mi«t  '«»*  »«vi«««l.  ••#»'»«  *''^-'  9ai»i»#'vu  teM  ti»«il  ».i  :■  ;!/.^  ^^f*  «i>i[ 


-3- 

%•  •  deUrmlMAtimi  of  ih»  i«BiA«v«     2a  faet  li*  txpreaol^  mgr—A 
thftt  th«  oaiue  !>•  iri«d  ^  the  oourt  ns  le  «Ti4eneed  by  th* 
follow liiK  oelloqiQr  b«t«o««  the  court  and  plaintiff's  ooixasolt 
*Tlw  Ceux-ti     a«fere  «•  go  furthor  it  is  tfefinitol/  wKlerotood  that 
this  is  th«  trial  of  th«  oaoo*  is  it  not?*       tternoy  for  plaistlff i 
•toot  ^wae  Honor •*     FurtherMirot  it  is  oloar  pUlstiff's  eounaol 
kaow  that  tho  hearing  vao  on  the  aorlt»»  a«  la  ovideneod  hy  tho  fact 
that  ho  e&llc<S  and  oxamiaod  witaoosoo  to  provo  plaint  if  f*«  oaao  aad 
th«r«aftor  »ai!o  a  motion  for  a  nm  triftl  and  in  arrost  of  Judcmmt* 
MorooT«r«  tho  record  ole&rly  shove  thitt  the  ox  Party^  jud^sont  was 
Taoatod  aad  set  aside  9M  that  a  inr^  trial  vas  waiTOd  and  the  timB9 
outoittoci  to  the  oourt  for  trial  without  a  Jury*      the  reoord  iiaporta 
ahttoluto  verity  and  is  the  aalo»  osmcluBiro  aad  tmiapemohdblo  orldenot 
of  the  prooeediags  ia  tho  lower  oourt*     (gooirilo  y^  *^lfrnt  ^^^  ^^* 
154,  162 «) 

It  is  also  ol«.iae»<$  tl^t  a  net  loo  to  vaeate  an  ox  Partf 
jtidgbont  aaiMit  he  siApportod  hy  a  verified  p«!  tit  ion  or  affidavit  aad 
that  tho  reoord  ia  tho  iaataat  easo  does  not  diioloao  that  any 
affidavit  or  verified  petition  waa  filed  Iqr  defendant*     fiven  so* 
whffir*  a  judgatont  is  opened  im  aotlon  of  defendant*  plaintiff  hy 
appearing  and  tsJeiag  part  in  %h»  trial*  reives  his  right  to  esxoeyt 
to  the  erder»  aai  it  is  not  reviewahlo  oa  appeal*     (Lox  et  aj.*  v*,, 
Iradley^  179  111.    App*  If  Katioaal  Lead   Co*  v*  Mortel^j  261  111*  App« 
&32»  aisd  oasoo  oited*}     aowrrsxt  th«  record  ohova  that  the  verified 
potitioa  of  Lofttis  L*  aordeu  waa  filed  June  30,  1951« 

?he  next  groaad  argoc  for  reversal  is  th^t  the  finding  and 
4ttdgaont  is  not  sapported  by  the  evldanoo*     It  is  conceded  that  tho 
harden  of  proof  was  upoa  the  defcnd&nt  to  establish  his  elala  of 
set-off  hy  a  preponderaaao  of  tho  evidenco*     Tho  plaintiff's  evldenoo 
disolosos  that  «i  ^eeabor  24,  1927,  he  net  CSfordim  and  i>ori^ 


liMMMO   <#*-U&tftK#«jfit  IMIft   #^WHv    ^^    Ii9»»»i#  lpi«i»tXl»9   lttl^#U«i 

MPS  >>««a  t*lli«ll«Al  •?««<  •^  M«ftMi4l:v  fr««lMiO  »itft  lnUUs>M  4.itf4 


-4- 

r«pr«r«eBtRtlve»  of  the  defendant,  nt  hl«  office  mnd  aliowtd   thm 
a  t7p«wrltt«n  11  ;t  of  mterUXo  whloh  lie  owaod  dt  Kllsabetht  S*  J*» 
whloh  Hot  they  txaMlnod*  and  »fto»  iiiqiiirlac  If  tlM  ^terlaXo  «•«• 
nuXj  *tt<!  being  informed  fehejr  woro  act,  mid  tboy  tioiad  look  ot  1% 
•mA  *it  i\  U  not  wk9%r  i»m  %*!»  tho  «o%«rlals  a*  £40  »«r  ton|» 
Uut  ho  oad  Kwrjpy  £*rpht  tIoo  yrooUest  of  defwndanti  then  vont  to 
2XlKHl»othf  where  i^rph  woo  oho«Qi  the  soterUI  at  the  plant  of  th« 
i:«rant  ICotor  Conpony  and  there  J/orph  Infomed  plaintiff  that  ho  wonltf 
let  hiJB  Icnov  If  he  vnnted  the  Material |  th^a  I^orph  aokod  plaintiff 
to  cut  th<;  prlee  os  the  nolle  and  taohot  thut  plaintiff  gavo  I«rph 
a  price  of  t32«50  a  tan  am  the  t«tehs»  hut  th!»t  prleo  had  nothing  to 
do  with  th@  reot  of  the  n«iterlal|  thnt  on  Jatiuary  14 1  19aS,  ho   onllod 
l-orph  a:s}d   Inforsned  hlti  the  enr  ^«o  In  Chle^f^l  thnt  i-ori^  oMi 
Chorloo  3orddiii  president  of  defeadnnt,  ealle*^   n%  hio  off  lee  and 
th«  vrltton  eontract  In  question  irae  dr«  n  hy  <lordon  pernonally* 

JD&f«ndr«.nt*o  eTi€«nce  dleelosee  thnt  It  entered   Into 
nogotliitioas  with  plaintiff  In  Ohie<afo  to  piir«h$iat  a  (inantlty  of 
h«lts»  B«to  antf  like  naterlalt  looatod  In  the  plant  of  tbs  irnrvaA 
llotor  Coape^  at  ^IU«beth«  K*  7*f  th^t  on  the  huaio  of  oertals 
llstn  ontelttea  hy  plaintiff »  and  hlo  »tAte»ente»  a  tonatlTo  agroemont 
van  entered  Into  to  pay  fiO  a  ten  for  pnM  naterlalf  etubjeet  to  an 
Incp^etloa  and  examlnstlon  by  a  represent n tiro  of  the  defendAnt} 
that  OB  ^foeabor  2.S»  lf27»  rkrry  Korph*  togetiwr  with  plaintiff* 
departed  for  Kllinbeth  and  arrived  there  en  ieceiifeor  a«t  that  after 
ma  ixaiilnf'.tlcn  of  the  aatwrlal  J^xjfii  dioeovere^  that  a  great  portion 
of  the  aaao  who  In  an  nno«tlaf  vCtory  condition  and  not  In  eonfomlty 
with  the  Hat*  an^  thereupon  refuoed  to  pay  140  a  toa  for  the  entire 
lot I  that  further  ncgotl^tlono  onaued  and  the  partlee  reached  an  oral 
•Creeisent  »i  the  baslo  of  |22*50  a  ton|  that  the  4efend«tnt  proeeedod 
to  pook  and  orato  the  isaterlal  fer  ehlimont  to  Chicago  i  that  who» 


$i  $B  <««X  hIW»»  X»<W   ^^'^  J*lW«^Rl  li»i»d  »f^  X#«PI 

•#  $n^  stM£9  ,*Ki  t»0ni'--  t«  #a**i»->T^{  »»lY  t<Hlw^  xm*  *««•  M7«** 

Mm  ciV"'"  -"''^  <&»^  tiR9  Mi^  )i^^4^  fr«%-ioii/j:  a- 

tn^^ttf«X<i^  «t4i«  ?M(;r»ajP#  Mft««>^  T^mH  «vft«l  ««8  .nHam*'^  m  tmM 
V^finolinrft^  d  H^  bus  «|it|i>iio*  t«*^*'«^<^«»a'  it*  "i  t^ev  mim  Mfi  t* 


iQTpk  hM4  e«apl«t«<l  thv  packing  and  or^tlag  li«  R8k«d  lOaintiff 
t9t  thf!  )»lll  of  Ia4i»|f«  l>ttt  wma  teltf  ill*  l>ttr«iiife  p«opI«  would  not 
recGtcniso  hlmi     fifaat  by  tHo  ilso  tbo  material  arrlyod  in  ciiieci^oy 

defendant  hnA  far<*c<dy  o«K«?iltt«^   Itoolf  to  tfelircr  a  groat  port  left 
Of  the  rjatorial  to  other  partioof  tl»?t  plaJatlff  took  adTtrntAgo 
of  tK«  altttatloa  aatf   inoiotod  oa  |4C  a  lon|  thAt  (aefoa^ant*  In  ordor 
to  «Toid  lav  oults  with  ito  cttetOBoro*  sienod  tho  ocmtraet  of  January 
14 t  X928»  and  paid  plaintiff  #4#coo» 

At  tlur  olooo  of  all  tho  ti't^tlnons'  tlio  trial  eourt  found; 
that  tho  plaintiff  mnA  a  ropreoontativo  0f  the  defendfoit  ontori^d  into 
nogetiRtioao  for  tho  salt  of  obnoletip  ©took  of  %m  I>ursnt  Kotor 
Cflflqrany  and  a  tontatiiro  %gre#M«nt  of  i''40  a  ton  wao  afsroed  upoat 
oUbjtcrt  to  inopeotion  jttnd  oacamin^tien  by  a  ropreaont^itiTO  of  tho 
dofeadaatf  th^t  the  plaintiff  and  tho  d«fondant*9  represontatlTo 
wont  to  th<»  looBtion  of  tho  smterial  and  defendant  rofuoed  to  pogr 
|40  a  tm  &.&  had  t>o«n  t^nt^^tiTOly  mgrsod  upont  ola.iiRi»g  tho  isatortaX 
was  Mi9%  in  eueh  eimdttion  th^tt  1%  eould  pay  e^uoh  oumt     ^^^ 
noeetlntlono  wore  then  and  tker»  enitorsd  into  for  th«  walo  of  tho 
nntoriAl  at  tho  prlo«  of  |$a«^  a  tent  mad  that  tho  ouboo^uent  ooa* 
tract  that  ivao  i«ndo  In  Chte^ipi^i^o  null  end  void  and  that  It  wao  a 
©entract  ooaoerain'j  goodo  thr^t  h«id  already  hotn  definitely  aad 
poeltiToIy  purdhiased  by  the  iH^fnti^^nt  in  the  eaet# 

tn  the  oa<!0  of  M-UJJ.- iLr^»~Jj!-I^feU  ^^^  ^^^«  *Pi^*  ^''^» 
StOy  the  oourt  a^idi 

"here  the  centroTllng  point  in  the  c^ee  le  onpported  by 
the  testisMiy  of  on@  «itneaa  and  oontrftdiotad  by  ojaother  ijitne&a 
whot  froffl  the  r«f»ding  of  the  printed  pj.ge  of  tho  record »  appear*  to 
be  equally  eredlble*  a  eeurt  of  reriew  lo  n&l  mrracted  ia  di&turbias 
the  Tcriiict  of  the  4%iry,  becanao  under  the  law  thlo  court  cannot 
disturb  the  werdiot  of  &  jusjr  unli^so  it  i&  elearly  againtil  the  j!»ianifeot 
weight  of  the  evidfnoo*     There  are  aany  thinga  whioh  a  Jury 
c^oerves  os  the  trial  in  each  e;^.»c  th-*t  do  Bot  appe-sor  txoa  tho 
printed  record  -  the  appearnaeo  of  the  reBjHEretiTO  witneoooot  their 
manner  of  testifying  and  a  grt»at  aany  othar  fi?lrcu.T.atj*iiec6#  '^Slue^ 
are  in  a  wuch  better  poi;ition  in  such  e«»8e  to  deteralno  the  truth 
of  tho  natter  ia  ceasror^roy  the*  a  eourt  of  review  ♦» 


T'stmrn^  X«  -  •■    •'=»'5iB0*«jtf»  fell  jUlv  m$imt  w^i  iiova  •,» 

fcwol  nji«(^  iAi^'<»  «M  -immitTi^*  vd$  XX^  %«  »««X9  ^$  t 

•rid  ^  •▼•!  .^'  imi^istomftm  tmm  mf^^^::^ni  iti  ,$iHi%0m 

M  }f/^  ik  ^fid^  m*«  Udv  iMi«  limn  ftanr«|t«<»tj|t^  si  9AiIk:  »jnr  iMi  t»«it 
fffs  •«>  ♦!!:  aex  jagft^.  'T  »»^  •«  »iJ:,i-.»  "*♦  o»4e»  mc#  «; 

'^^        _  -.    -      . 

.tM  «  tat*  -  -imum 


Th*  findings  of  the  court  m  %0  %lut  ft&cto  in  iiui  aft8«»  «Jeb«r«  II 
i«  tried  wl(]30ui  !»  4u^»  sure  £»%itl«tf  to  i)i»  »«•  yr«a)M9iiMi« 
AM  th«  TtrUioi  of  the  Jury*  aiui  tlwy  will  not  V«  00%  aoldo  V>/  ft 
oeurt  of  r$Tiow  uslo^^e  %tmj  are  tt»iiif«atly  «££ilii«t  thti  aeigkt  of 
the  rvltiecoo.     (Jfl.i*..T.  H^pp.tgaU  i<^^»  Ul*  105 f     lltl^_rj|_UMefc«p^ 
t..lioQk  lolaad  R»  u,»,  Cff.*j|^  71  lit.  450$    Mfe3rll>Xg  T*  It&rblo^  3C4  14, 
22»l    iLitx  Of   .tttacy  y*  S^MBftrii  304  id«  303 1     i|.;,ii>oiy>iodiatf»m  yftiy_._ 
ilMJii tlJM,.?. i>,,^a3,,|gJtA  ^41  111.    •-iirsij*  4$4)     A^ey  y>  MUlier^  2»5 
i4«  466»  jwaiS  oa%stoo  eite€«}       ^^fter  eseamiisiitg  tiMr  te^tiMosy  la  thlo 
eaao»  «•  are  of  the  oplriion  ttiat  w&  would  not  He  vr&TV^nte^  In  holding 
flmt  %hei  f ladings  are  &j;aln®i  «he  is&nlfasi  v@ig2it  of  ^he  ^vld^stiaoo* 
It  io  {ilso  olaiBod  t]mt  exhi\iit&  introaueed  anidi  s-daitied 
in  evi^eneo  era  beMttlf  of  %be  ^tfts-ndant  9«rt  j^qprepor*     It  oppooro 
froB  %hc!  r^cor^  that  the  oourt  acUnlttaS  in  evi4e»ee  e«rtain  ttlo* 
gruto  o«nl  fr can  i^rj^  tthlle  at  MltJi^«ih»  to  Oordoe.  the  finst  of 
w}i^:o!i  advioe^  dor^OR  %b^t  Porfii  im4  ^ym%  oiw^Xetttd  4tal  at  ISS^tHO 
a  ton  for  the  Material*      Wm  if  it  w;3^»  error t  it  will  n&%  bo 
grounds  for  r^r^trmX  «lp»re  K^here  is  aiiffioii^nt  jporctper  evii^^meo  to 
Jttatify  the  flmltncf  «(«  the  rule  iot  th^t  no  iatj^roper  or  iiK»at<^rlal 
OTldenoo  will  %o  proaiHeO  to  iaflttonoe  th<i  sourt  In  reaching  a 
tfeeiaiOM*       (^eSprte^ef,  y •  Hasi^ia^t.  W  111.  «30|    IrejyklliauJIls^S^^liliJU^ 
215  i««  ItSl     gyatt  T>  I^yio»  224   i«»  300.)       th«r»   l«   i«»ffl©lent 
j^oper  @Tl4eiKeo  to  Justify  tise  Judgamit* 

It  i«  finall^r  eont ended  that  the  oral  eontract  helng  foY 
8Mareb%»Si»o  of  &  r^lue  cjcoeeding  $50Q  io  not  enforeihle  wrA^v  tlM 
ntatttte  of  Trauds.     (aee*  4»  oh«  121b    with-Httrd*  1©31#)     Is  eur 
opisi<»  the  ^int  oannot  he  urged  &s  a  ground  for  reveroal  for 
the  reason  ttot  it  urs  net  statwd  aa  oae  of  the  defenses  in  the 
affidavit  of  atf^rita  of  tlw  plaintiff*    Bule  15  (n)  of  tlw  Hftmioipal 


5 

..._,..>        ^.v1»%                            /    ,     *vt-..l«    »*l         -.^. 

,      >  .ft! 

MS  iiftmff  tf  '^^T^    « 

^ItttlME  at  fei4«««lriiic  '.'  3f «£%<!;   rmiKiiie  m.i   in  ^m:  99  4  99A9 


Murt  •/  Clilea«»  yrcrltfen  thai  *A11  viMk  srwMds  of  def sac*  «r 
r«pl/  as  would  r&lae  Isriut  of  faet  sot  nrlolng  out  of  th«  preoodlaf 
yleodlago  aust  1>«  opeolfloally  pl«a4)<aFd»   inoludins  »  *  *  Statute  of 
Vrmtttot  *  •  •  and  all  oth«r  «».tt«r  ^  ^n^s  of  confcsoim  aad  »vei4' 

S3<  iU«  App.  6dt  781     affiyd  t»  i|l>,,T.,,.  Cgaycyyfj  M  111*  812.  5W0 
TlM  Statute  of  Tiraada  wa«  net  relied  ttpe«  «B  the  bearing  la  tiM 
Mttaleipal  eourt  of  Chloiiige  and  it  eamiot  aow  be  relied  upon  here* 
(gaafofd  T,»  lay  la*  lai  ill*  570,  572 1     Leyy  t«  standard  ^'leT&tgy  Co  ♦a 
2«<  id.  296 »  5<)4«} 

We  find  no  reTerelMe  error  and  the  Judgneiit  is 
aff  Iriaed* 

AfFIBMKB* 

Orldieyt  ?•  J*t  and   roanlaiit  ^*$  eeaottr« 


M  jMPiit»ft  ^*  aiswvTf  Hfmm  ISA*  $aAi  •oUTft-sf  •iMldi)  %t  luo«o 
..  ./A  bm  m>lii  %!^  Y«^tMi  t«tfl»  Xi«  Aba  *  •  ♦  «iiAit«t1 


^  i"**  IV 


-.J".' 


.n«> .'  I.  1      B».  « 


354»a 


W I  Li  I/O!  r.l!WSt, 
(plaintiff). 

Appellant  0 

▼• 

moan  i£»rAnr, 

App«XlM« 


Mfma*  man  uikicxj^ax. 
eonnY  Of  OHIO  ^« 

266  I.A.  612' 


m*  JU  TIC^  K.  KHiSK  I«LIVSI^>3    TBI  QWXSim  OF  THK  COOKT* 

▲  Jttft^Mrat  itny  ooisfet«len  was  «nt«re^  cat  *  B9t»  c^ieouted 
llir  tf«fe»tfaiitff  «ate<i  3cpt«Hlft«r  12 «  19$7«  for  llOOO,   **p&yA)»l«  t« 
>«iurer  en  denaadf*"  «n£  on  defeadont'e  p$t.ltien  ▼aoated  tmc  ei«t 
aside.       Tbez^  wa*  a  trial  ¥«f«r«  tiw  iteiirt  vitlwut  a  Juryt  and 
a  f Indlae  anc^  judi^ant  In  favor  of  fhe  dsfendaat,  te  rtir«irtt«  vhi«d!i 
tl»  plaintiff  j^oaecutcs  this  appeal* 

At  ti^e  hearing  dts^feiid4Uit  adsltted   ths  CK^ctttion  of  tlM 
Rett  and  tluit  it  «me  giTva  far  a  trftXttaHle  eonsideratiOB  to  one 
RsreXd  Shlenaky*  but  elaiaied  it  was  null  and  void  liceaaae  nt  tlt« 
request  of  ^iklen^hy*  om  ^^oToriftcr  16 »  19a7t  he  exeeuted  a  qultelalM 
derd  eeare;fiii<  te  «ie  >«d'erB<m  c^ertaia  real  e«t«itef   in  eenei^eratieii 
9t  vhieh  laaewly  agreed  to  0{ino«l  said  note* 

the  ttBdieputei!  eYldeaoe  diiseloeee  th^-^it  plaintiff  is  a 
eteek,  hena  Mid  grain  breker  and  vac  engaged  in  htiying  netee  aBd 
junior  Bortgagee,  and  thi^t  he  purehaaed  the  note  of  Harold  ^hleno  kgr 
en  July  12 •  IfSS*  for  1900 »  and  that  after  he  purchased  the  note 
he  Inferstfd  def^^ndsnt  of  that  fact  nnd  d«»«nded  paa^nent*  but  me  tel4 
defendant  eould  net  pay  the  note* 

Fro«  the  teistineay  of  the  defendant  it  appears  tteit  he 
nas  the  omier  of  e  flf&yteo  ap^trtsent  building  In  ;;hiof>eo«  upon 


Sr  ^^ .      f->    f   8  O  ^ 


fam  *x^i^  A  tuttiti^  ^4x&ro4  i^ixi  ^  ^■■-  -•kit 

*JUBtii,^  alii^  %«J^iif»^»«riK<l  i'U.ii6i«X^  noil 

•utf;r  f  ■   "i.:^  K^.f4  Mot  imti  JUma  9«^  H  fr«al*U  $9t  «t^«f itfB  IiImj* 
c  *»/   t'tiitkUlii  isttia  «M«Xoai#  M«*lkiir»  ft»Jtap««Jtte«r  atff 


vhleh  (.h*r«  ««r«  %lirM  »ortg«c«s«  ttait  first  for  $1SO»000»  tlw 
•oeoBcl  fojr  $4i*00     flnm«4  Igr   '4wartf  M«  3«rtlia»  aiMi  ttait  third  for 
|10»aoo«  whloli  VRO  l3Mil4  by  :4iloMolqri  that  ob  >lo<rea^er  16 •  1937t 
bolng  unatole  to  mott  tlM  paynont  on  tk»  oeeaai  nortga««t  at  tlit 
roquctt  of  mionslgr  he  ooareyed  th«  joniporty  to  K«(^  C»  Aad«rooii» 
an4  vfto  told  by    ^monolqr  tki^t  Iw  (<j«f»iid«^mt}  ^ould  W  reX«t)0«d  of 
All  liability  en  tho  «ii»rt«ftCoo|  thAt  boforo  h«  aad  lilo  vifo  «xfteiflo4 
the  qiiitelftlM  d«*4  ko  «t«k«d    :hl«a»)qr  n^hon  ho  was  jgolng  to  giTo  hia 
hack  hit  :ivOoa  note  and  was  told*  ^why  (!o  you  vorsy  ahou     this  mm 
not*  I     I  har*  t<m  thouaaand  (ioXlars  worth  of  your  notes a*^     He  aloo 
te0tlfi(»4  thf^i  at  th«  tlm  ho  oxemitod  tht  dood  he  reeolTod  a  oheok 
for  vlOOO  and  «  o  told  by  Bertha  thn^t  "^if  «•  get  all  our  oosoy  oat 
of  it»  I  will  8«tf  thfxt  yoa  got  oonethlBg  out  of  lt«*     on  oroaa* 
iottHiinatiMi  ha  t<>etifiod  ho  ooaT<iyod  tho  property  to  tha  holder  of 
tht  o»eoBd  «M>riffaffO  or  oa«oo»o  aesool^to^  with  tha  holder  of  tho  ooooad 
■ortgago*  not  to    hloaolQr  or  &ny<mo  oomx^ot^d  «lth  hi«t     ^)^t  he 
aa^er stood  It  isa»  a  4oal  »ad«  with  the  s^eoad  aortgago  a«A* 

(te  bohalf  of  tho  d«fe]id«iit*Hf4iroId    ^hlcnsSqr  testlfiod  that 
ho  was  OBcagod  in  tho  aortgago  husinoasi  that  ho  aoTor  had  aoy  t^gra^ 
MMt  a  1th  dtfendajut  to  onaool  tho  aoto  sM  noTor  %el(i  hl»  tb^t  ho 
aoald   oanoel  and  dvltver  the  noto  la  oonsicsr».tioB  at  hi««  eoiiToyiag 
tho  property  to     aderoont     that  ho  noir<er  rtfcelreo   %hs  deed;  tluit 
the  dood  aas  delivered   la  hla  prosoaeo  ta  iSdward  £•  Borthai  thrt  ho 
had  a  oo«vers*^tioa  with  th«  defeadaat  about  vetoher  It  i»  3«rtha«a 
oftlof  aad  that  at   this  eenversatlon  Berths  said  to  dofondaat#  that 
he  (Bertha)  was  obligated  to  pay  the  prlael]?^!  and  lat«root  oo  tha 
first  aortgage  sad  that  %im  first  aortgago  peoplo  aere  going  to  fora- 
tlass  &a<s  th».t  ho  would  lot  thoa  ualoeu  he  got  a  <»*ed  froa  uefeadaatl 
thjxt  defesdsafe   esid  he  aoald  giro  &  %ttitolai»  deed  to  Bertha.     Iha 


tin  «O0OtiM#  v»^  A^'Kit  «U  «««aaa#it«i«  ••nU  »y»w  *tm(4  tfoiifv 
J#««6t»»^f»*  «,!:  fc»»j  M  i^  9A  hm^JUm  mmi^  tml  ftXip««  mI  ««it#  ft«#  »«iXo 


•9» 

vltatsa  furihvr  tttiifl«<i  iliat  Im  rsceiratf  so  benefit  by  Tlrtuv 
of  th«  d«cd|  ihut  Bertka  At  this  eoairersatloQ  die  not  say  anythiBg 
m»  %Q   th9  diapoaitloa  of  th«  third  sortgaaoi  that  no  arr«iis«BMBt 
vftO  witf*  about  tho  third  sortgaco  at  all  and  th^t  ha  told  Bcrtlta 
ht  vottld  not  tutarfaro  with  hio  eolleotUm  tha  ranta* 

Edward  K*  Bartha  taatifiad  on  bahalf  of  tha  defendaBt 
that  ho  is  OBCotfad  ia  tha  roaX  oatata  and  mortgasa  bualaaae  and 
«»•  00  angaged  la  1927 1  that  B«y  £•  /«d«raoB  «a»  indirectly  oonnaotad 
with  hia  ia  192?|  ths^t  hia  fira  had  a  aaemuS  aortgago  on  dafaadant'o 
yropartyi  th?.t  dafoBdaat  hi»d  gettaa  bahiad  ia  tlw  lagrBMHata  on  tho 
firat  and  seeoad  aortgagoaf  that  a  daal  «aa  oonauanated  ^hareby  hia 
firm  ao<tttlr«d  titlo  «ad  thay  aado  arrsag«Mata  with  shlonsky  for  tho 
pay&ant  i,t   tho  third  aericngo*   (^craaa  oxaniaation  ho  toatiflec:  that 
ao  oeaalderatioa  for  the  dead  defendant  w.a   paid  llyOOOy  aad  that  flTO 
or  elx  aoatho  later  they  purehu^od  ihleaa]^*s  third  »ortgage  at  a 
dlaoemt  of  §2»700« 

Tho  plaiatlff  aooka  to  rev^rao  tho  Jadgaont  m  the  groiaid 
that  tho  finding  of  the  oourt  ia  aaaif estly  agaiaat  the  %«i^t  of  tha 
ovidonoo*   Tha  defcadaat  olaiaod  th;vt  for  a  vn.luablo  eoaeideration 
plaiati/f  agroad  to  eaaoal  tha  aoto*   Thla  aaa  an  affixaattvo  d' f enae 
and  the  \mrdeB  wae  upon  the  d^fendoat*   "htlo  it  la  tmo  that  tht  find* 
lag  of  the  court  aa  to  the  facta  la  a  oaoot  ahore  it  la  triad  «ltheat 
a  jury*  la  aatitlod  to  tho  aaaa  preaaaptioae  aa  tha  yerdict  of  a  jary 
aad  will  not  be  act  aside  by  a  oourt  of  rerlow  ualeee  it  ia  aaaifeatly 
again«»t  the  weight  of  the  erldeaco*  yet  whore,  aft«r  giving  conaider- 
atioa  to  the  Tariaat  atorles  of  tho  wltneaaoat  the  revle^wiag  court  ia 
of  tho  opinion  th&t  the  finding  ia  clearly  agaiast  the  weight  of  tho 
oTld««aeo»  it  la  its  duty  to  aet  it  aside  aad  rererse  the  Judgaoat* 
*A  perferaaaeo  or  thia  duty  ia  abaolately  osaential  for  tho  j^eaerwatioii 


mrtwf  •«ii»lT««  dtm  »^d^NM>  X«»K  «fiij»  at  i^mim  •<  «i£  If^ 

Ml*  io\  t<««ii<^'  4#1»  «MlMMS>»««««  •^Mi  '^PHit  tec  «JUi#  l^rxiiq»9«  Mftt 

J9  l4  vna^^ims  )t»Yi  Cd:^  l»»£«jf»«ii%  ^|^»i£4  in«AX  ddl«Mi  lUa  x# 

•C)Of«S<^  !•  «MM9«lft 

ll9li.<'<T'<'S;ii«il«7V    ^jTsCnjriA'V    >'.    /,$£   ^;ti[«    %#«i#i:«   |ltsifta»l»|»  Ml?        tMil^UV* 
Mlft9)   5  •▼■»;) £«rrnTf(  ka  «j!r«  ^iat       «»lf»«  Mti  X»«iXftP  6#  i«»li»  tll^oialq 

XtUl   .^   lo   ^     >.  :'»^   »«  4»fttil««Mt»««qt  MMW  Mil  »#    b»X#ltt»   e-    i^-^s^  «s 

Xl^«ain..Af£   -  .:^t^X«(r  inOw?  lo  ^Ttami  «^  •»!««  #«i  mT  4«»ii  Ulw  aim 

•t»i>/oi»u    ,  •   ^ .    ~  {»!«  «««Ml»  «^  trntmUr^  •gii  %«  IK«ift«  add    ^neiMM 

tfl  #MM«  «(ilr<«lvt»«  32f4  ntmmimdtv  mt$  %9  «»l%Mtt  4tMat«f  9Ai  «£  Mila 

Mil  )<)  titiltm  Ml«  <»4ritjtji»i  xi«^«i^  «^  «aliNak  Ml#  «4tM  Miiol^e  mU  t» 

•^OikflQihii  «ff»  %»v»v«t  Mm  •»!•«  #1  *««  •«  Yiifft  &#i  mi  il  t»fttt»ftiT* 


of   the  irl^ts  9f  citi.i(Ri»  aJMl  proper tx  ownoi:«  »   *  *«•      (C»  is  S*   I« 
B#  R>  Co#  T*  HOBtfh^  163  111.   3C5,   30««) 

After  a  oar«f«X  reatilag  ojid   (uooiiBatloa  of  bko  «»%ljro 
orl#«>no#«  vt  lUKTO  roneHed  th«  ooacluaton  t!^.i  t)i<£^  finding  mmd 
JadjpoAt  of  th«  oo^irt  lo  nonlf«ntly  «galzist  ttift  wtlitiit  of  tlio 
OTldonoo  tmi  that  jootioo  will  1i«  beat  serrod  by  o  retrial  of  tho 

OOOO* 

The  Jud0B«nt  of  tlM  l^mlolpal  cotat  io  r«T«r«ed  and  tlio 
oattoo  !■  r«»«xidftti« 

Orldloy*  !>•  J*»  a»d    'onBlan,  J.»  e«BOi«r« 


im^;:  «^£:£  i«  ittiuiiiii  tit? 


584  9S 

WILI.IAX  nlSOSLf 
(plaintiff)* 

Appellant t 

▼• 

MbOMW  B13IAHT* 

UcfraiMt)» 

App«ll««« 

m.  jiJ:^zc£  Btaitt  jHuninm  m  ^mim  ov  tau^  cornet « 

▲  ivAffoMnt  Kgr  04»fta»l«n  waa  t8t*r«<}  «  n  note  exe0ttt«4 
by  (Sefendant,  tfatftc^  "^ptenlN^r  1£»  1997 »  for  llOOO*  ^pajrAbl*  t« 
bMur«y  oa  4«Hin<»*  and  on  aefea«aBt*n  poiition  va«8te<l  and  sot 
asULc*       TiMr*  wui  a  trial  b«rf«r«  thti  oeurt  «ltltout  a  Jury»  and 
a  flndlae  wa^  JwigaMint  in  favar  ef  the  defendnntt  to  r»r6r»«  vhlidi 
tlM  plaintiff  proo«?cttt«6  tUlo  appaal* 

At  Um  tearing  4«f«n(lant  «d«itt«^  tbo  axtetttton  of  tlM 
oot«  and  that  It  man  gircn  for  a  r^luablo  oonsid«rati<m  to  ono 
XKro24  SULonolgr*  but  claio^d  it  w«t«  tmlX  and  void  l>»osa««  at  tho 
vo%«oat  of  i3hXonsley>  «i  Sormitt  16 »  1927t  te  oxeontoe  a  qultolaim 
4«e-d  oonrcjrinc  to  ono  ^^nderoon  oertaia  real  ostato*  la  oonttid«ri^tioB 
of  uliioli  vlilonalQr  agroed  to  Oftaoel  aald  note* 

tlio  undisputed  ovidtnoo  disoloooo  tii»t  plaintiff  in  a 
•took,  bend  mnd  sraln  broker  aad  «ao  enlaced  in  buring  notes  «ad 
junior  Btortgeceot  i»n^  ^^t  h»  purebaoed  tbo  note  of  K&rold   sblenn  ky 
on  July  12  9  l«e8»  for  l«00,  and  tb^t  after  he  purobaeod  the  note 
be  informed  defttudaat  of  thB%  f^^et  and  dOMAded  pnyaentt  but  me  told 
defendent  eould  net  pay  the  note* 

FroM  the  teettaea^  of  the  defend«at  it  appeare  tb^t  be 
vsie  tbe  o«ner  of  a  fiftytwo  ap^.rtaent  Dulldlns  in  Cbiofmot  upoa 


itMC 


71.  •  m 
l»«*  tMi  ^itmat  tMitiifi^  ««j><^fcfc— 1»»  «»  im  *«Im«hI  •»  vmhM 

Mt#  to  a6Jt;ru&«»o  ml^   wiiitOm  ♦mOmiIMi  ia>f»<<  tiU  tA 
t^  ^ji  9«o«»&a  <>i«T  tea  XiJiiTi  «Mr  tfi  Smui^a*  tm4  «itfMwXlCB 

m  9i  r\$4aimS4,  ifvi*  ^vmtJsmih  «M»»jilir«i  MiflvilMar  Mft 
>«•  ««4«ft  jiUvM  ill  MMtMH  Mv  «a»  VMloM  «!««  Mm  iMtf  ^M%H 
X^  MMXHc    ftteMit   !•  •«•«  «iLtf   toiMllKnMt  Ml  IMU   Mw  •••imikrKM  tftlwi 

•f«a  4MJI  s«tt4UirEii9  td  %»#!«  i^#  tas  «<Mt9  ««^  t^«(  «>si  \l»l  at 

•  •#««  «^  Xm  ^M  iiX«^'9  tflBMrtt** 

asQtf  •••Miif:;  «i  aittUivtf  Ibm^iijm  MM't^in  m  U  «mm«  viCI  ••* 


SSftOl 


ABBOT  TEBTIL/vTIXQ   CCKPAJVYf 
a  aorporatloa* 

(plftlBtlff}» 

fiPVABP  W«   KAl^IkB   md   AXfi£HT 

a«  KAiaf3»  e«partn«r«»  doing 
business  under  th«  B«m«  and 
8tyl«  of  «>•  B»  KAI£ii^» 
(d«feQd«ni«)i 

App«ULaiit»« 
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;•   JUStXCK  KmmB   DIXIVEEKl.  tHE  OPIHIOH  Oy  THE  COlStT* 


fills  «&«  an  action  in  assumpsit  tircmght  by  plaintiff 
against  th«  defendants  for  furnlsMag  labor  and  atsterial  far 
tbe  installat  ion  of  a  vent ilab  lug  soretSB*     Heard  by  a  jury*  a 
Tcrdiot  for  plaint  iff  for  $2»1&0»  and  jud^ent  on  tlie  rerdiet* 
from  whieh  defendants  appoalad*       The  plaintiff  htxs  not  appeared 
or  filad  s  brief  in  this  ooart* 

Tbs  plaintiff's  deelar^tion  consisted  of  the  cmmtm 
oounts  and  tlirec  special  oonstst  the  first  special  coiott  alleging 
that  on  Septenbor  12 •  1929 •  plaintiff  made  a  yerbal  contrAot  with 
defendants  to  furnish  certain  labor  and  saiterial  for  the  installation 
of  a  Tent il#xt lag  systea  in  the  building  to  be  er<&c%ed  at  Chioaga 
aTOBue  and  Larsaia  aTonus*  Ohioa^t  Illinol8»  for  vhieh  defendants 
•fMSd  to  pay  ^9t500|  that  plaintiff  proee  ded  with  its  part  of 
said  eentraot  until  I?eoeaa>ar  ia»  1929,  «h«a  defendants  ordered 
plaintiff  to  stop  work*  at  tihish  ti»a  it  hud  install e<^  labor  and 
■aterial  to  the  Talue  of  $2t303*       The  second  special  count  in 
addition  states  the  contract  price  «as  $10»930»  wM  ths  Taluo  of  ths 
labor  and  ^iterial  furnished  at  the  ti»e  the  work  was  stopped  was 
$2*97S»       The   third  special  count  sets  forth  that  the  defendants 


\ 


s^w 


( 


•iu^w^  '/ii:/  feisft  jiaHM>  lAi'jiJtt*  S'slfi^  oifir      ,        . 


pr«ait«d  to  pa/  plaintiff  aa«h  mai  of  iMin«y  a«  it  Wnntma-^lj 
tf«flerT«<l  to  bar**  and  that  tHa  roaaeoatelt  Talue  of  th*  lalior  mi4 
»at«rlaX  fumlalwd  under  t)^  tanu  of  oaiil  eontraet  vaa  #2*094« 
Tho  defandsoits  yleadod  noa  aaciuapait* 

TiM  plala&lff *a  OTidtnoo  41a«loa€a  that  in  Jvly  or 
Attffttott  19»9»  H«  T*  ^oinalnnkv  aooretar/  aod  tvoaaaror  of  %tm 
plaintiffs  Ottllad  at  tho  offieo  of  dofend^iit  nnr:   t  lero  Mit    litfiaaNi 
y«  £^JLiTan»  ^hitff  oatiaator  and  purcli,xalag  a««nt  for  plaintiff*  who 
tol£  him  lluit  dofandaato  ImA  a  aot  of  plana  for  a  proposal  atoro  at 
Lareaio  and  Chi«^g9  aT«moo*  and  aolwd  ^oinahanit  to  nnlea  an  aotinato 
on  the  T«nbilati»s  symtmti  that     einohonk  tsaio  auoh  an  atitinate  and 
gava  it  to  .nullivan*       offi(»tin«  theroaftor  i^itillivaii  told     alnah&nk 
that  the  ar^otion  of  th»  bttil^iai  had  ooawMMMetJi  tiunt  thtqr  wero 
oattittft  fox»«  to  pour  tho  etmorftta  and  inqttir«d  iff  ^^oinohank  wonl4 
hnro  any  ohjootion  to  Tlaiting  tho  prc»inoa  am  ohooklng  orer  tho 
haloo  for  tho  dnoto*  thotnth  nothing  hari  boon  «t#f initoly  aottlod  at»ottt 
MPQT  oontr&eftt  hut  that  ho  had  no  aonht  thisy  woro  going  to  got  tho 
oontrnoti    woinahnnk  went  to  tho  bvai4ing»  Qh«ekod  ovor  th«  holoa  ediid 
roportod  to  n^Olivani  lator  otilliTan  told     oinahank  ho  w&uld  lot  hfts 
knov  when  ho  ootild  atart  work|  that  in  Horonhor  suillTan  tol^  ^  oin* 
ohnnk  th^s^t  it  looked  liko  in  a  fow  daya  plaintiff  would  ho  ahlo  to 
atart  t  tbat  lio  eq^eetod  a  oontraet  angr  day  and  thr^t  if  defendantn 
ontered  into  a  centr&ct  for  th?  ereotion  of  tho  building*  plaintiff 
would  reooiYO  a  eimtrftet  to  insttOi  a  ventilating  ayaton*     cm  erooa 
oxominatioB  ho  toetlfiod  that  plaintiff  nae  to  reeeivo  a  ctwitr?  o% 
for  tho  vontilating  work  as  aoon  aa  dof ®adanto  recoiToti  tholr  oontr^oi 
and  that  ai^  work  plaintiff  dici  previono  to  r«ceiTing  a  fernal  oon* 
tFaot  f rooi c  of endantn  would  h*  otrlotly  at  plaintiff's  risk* 

It  aloo  appoaro  froM  tho  rocord  th^^t  d«f«ndanto  en     pril 
Id*  1930,  filod  a  Torifiod  elais  for  lion  in  tho  ofxieo  of  tho  clork 


•So 


$k  •«  ^pmm  t»  mm  mm  tttiaUJbi  'pm  w 

$m  9 fin  tBBOttif  «  «•)  •«lX«  %•  9«i  «  ikMl  »#»i»M»t««»  4««^ 

rt*w  xM«  ^flcii  |b«»«»i«D*  fe«4  Sftt^iltr¥  «it^  !•  neid 
bimm  itumuii%*  11  tetts^ia  ten  %iMnoe»9  wU  'iu^q.  «#  ««M>t  ^BLiii^B 

iWiili  WX#fM  ^tl«iT«t  mmi  h«ic  9«ii(^oa  ifsiiMAt  ,«4aMlk  s^Xoif 

*■!»«  m:«#  ««vlXXii»^i  t««ta*v»I  oi  #^^  tjfiev  #«A<a  tXci»«  mT  «m(»  vmbE 
•4mabn\a^  U  l^dJ  ftiu  ^ft  xiB*  #Mfl#MM  m  lto«09«»  #..       „.,  ♦Jii.w* 

mt0nim^  m  9rl%x»n%  •#  tinr  Yiumkuiq  imm  V  »>•       -     i  «•«.  < 
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of  tiM  Clr«ia%  Court  9t  Cook  County  In  vhleh  \la»r  nUogocf  th&t  on 
8«yt«M^r  20*  1929t  thojr  aKiOo  nad  vntorcd    into  a  ooatr  ot  with  the 
owners  of  tiao  proalooo  at  tho  ooutlieaot  ooraor  of  i^ramlo  And  Ohioac* 
«V«Mloe  to  Inotall  pluBblng*  heating*  T«ntilatinfi  «n4  oprlakXer  work* 
in  ^hich  vao  ineluded  tho  aaowit  duo  to  pli^lntlff »  and  ttmt  th«roaitor 
Ofondanto  filod  a  oroos  kill  to  forooloao  thoir  MetiMHio    lien  in 
tho  eato  of  0^^%tAJlSa^^.9vn!mg.M^UmAa.-'9!^  Q^TX  A«  MttolXor, 
Ho*  B2C581*  is  tho  Cireuit  Court  of  Cook    -ouaty*  in  vhioh  defendsnto 
ollogod  that  OS  .>«pteabor  20*  1929*  ttaoy  ontoro*!   into  a  contract  witli 
tho  ovntr  of  tho  prMilsoo  looat«<S  at  Chioaco  oad  XatmUo  aTcauoot 
Ckio^&so*  Illiaolot  «her«%gr  thoy  agroed  and  iiadertoek  to  fotoioato  aad 
furaiah  all  attcoasary  aat^srlal  aad  do  aU  aoeeaaary  work  aad  iaotall 
in  said  building  than  aadtr  eonatructioM  oa  said  proaiaoo*  pluaOing* 
iMatiag*  rantil  tiag  and  auttKOttio  opr inkier  iQrotoai     that  puraaaat 
to  iho  tomo  of  aaid  eontrtict  i>htty  fumisOied  lakor  and  Esatarial  for 
%ko  installation  o«   aach  vork  and  saaterial*     the  record  aleo  ctlaoloaos 
that  on  i'ec^iAer  Id*  I'^sa*  avfeadanto  t^roto  plaintiff  *to  atop  all 
v«tk  is    your  litt«  in  the  ahoire  biiildlne  until  further  not  loo***  l^in- 
tiff  never  thereafter  r^fcelTod  «u  order  to  preoeed  %ith  the  ircark* 
I^ofoadaats*  version  is  that     uUivaa  hod  a  eemrereatioa 
wltll  -s^siaehaak  aUout    .:«ptei&!  or  Vi%  IdSV*  r««iirding  th«  lemilaias  lit 
quootioaat  wuieli  he  aaa  told  that  «h«a  dofoadintto  secured   frcai  tho 
ooaers  a  foranl  ^rittsa  ooatrt^iot*  ho  would  have  a  eoatrrict  K£t  e  out  to 
plstiatiff  for  the  Tentilatlas  trork  aad  that     oitishaak  replied*  ^All 
ri^t*  Kd«     -hmn  your  foraal  arittoa  coatraet  ooaos  through*  thoil 
you  an<!   \   eaa  got  tocothor**  aad  that  later  ho  info^nw^d     eihsthaak  that 
defoadaats  had  edseioaoffd  work  oa  th^  ^alldiagf  that  he  could  not  aStfot 
plaintiff  any  eontx  rot*  hut  if  plaintiff  oared  to  go  ahtmd  ken  as  ai 
liherty  to  do  sof  that  tha  defend&ats  nercr  got  a  f^nsal  writtoa  con* 
ivaot  for  the  erect  ion  of  tht;  building;  I  %hrX  thoy  woat  ahead 


•;i'X»iv  wit  lUlx   ir; 

te    BUM  ^    ■^^  : 
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4U  tli«  work  wltlwttt  a  foraHl  wrltttn  oostraot  exui  tha^t  tlwjr 
ln«w  all  ttat  tiiM  that  9l«liiitff  was  d«tii«  tli*  T«at Hating  mrlu 

It  1«  AaslcBotf  a*  •«•»  ^y  tkt  d«f«n<laiita  that  th«  eeovt 
ttdaltitd  improper  eTicieBoe*  ia  thnt  it  ntfwltttd  tho  T«rified  «l«ia 
f«v  a  w»9luitilo*a  lien  fiXod  Iqr  defeadantat   Ln  vhioh  they  aet  forth 
that  thty  lia4  wuia  a  ooiitrAat  «ltli  tha  ownar  of  tha  pre»la«a«  Ttiara 
was  no  avror  in  adaittltig  th«  eX&Sa  for  Xian*    tim  Main  <^ttaatioii  in 
tba  iBst^^nt  eaa*  is*  'mu  thera  a  eontr%ot  hatween  tha  9«,rti«a  ta 
this  etaLttaa*  And  in,ny  eTideaoa  tending  to  prova  that  f aot  v«a  eo^patant* 

XMifamUuita*     aat«  eontantlon  ia  theit  iBetmetlOB  Ho*  ft 
ahould  not  haTa  'b»9»  glvan*     Thara  is  no  tmrXt  in  thia  eont«nti«B« 
This  iBetruetKm  cold  the  inxy  it  d^fendanta  $arani»ad  plfibiatiff  thay 
would  entar  into  a  oontmat  with  pXaintiff  for  fttntiahingt  tte**  in 
tha  arent  tha/  antar^d  lata  »  acmtar^^ot  with  tha  aftmax^  of  iHai^  i»r«nU««8# 
and  if  thi^r  haXieved  fron  tha  {s^vldasoa  thci.t  a  eontract  het's^en  the 
owner  and  tha  dafandanta  waa  onta:::'ed  int,o»  tmu  upon  tha  ha^^aning  of 
attoh  coatiBganayt  a  uoaKTfxet  thurahy  mom  into  axiatanoo  ^atwaan  tha 
pXttiBtiff  and  cafandanta* 

Thara  ia  no  diapnta  m  to  tha  ^unflnint  of  tha  vardiot*     Th» 
dafandaaia  aiteit  plaintiff  h^i^a  a  oXnia  for  tht^  vaaaonanai^  v^u«  <»f 
tha  lahor  and  loatarial  fnmiahad  hy  it»  hnt  it  ia  tfaair  o<mi«»tion 
that  tha  verdiot  ia  oontrary  to  tha  nanifaat  waight  of  tha  aviti«»e«» 
dafandanta  argaiB,^  th^t  it  waa  navar  i?«XXivan«a  tntaation  to  eoMBait 
dafendanta  to  a  contrnet  with  pXaintifi  bafora  thay  v9rt  protaat«ii 
hy  a  •fomaX  writtan  oontraot*  with  tha  awaar  of  tha  pr««i««»»  and 
%hA%  tha  axectttion  of  a  «rittan  eontrairt  was  nafwx  prova^S.    Th«  onXy 
aTi^aooa  that  tha  oontrr^ct  hatwaan  pXainfclf  f  and  4ef  andaata  ^»&a  to  h« 
binding  when  the  dafandanta  recairad  a  *for»aX  written  coatrsof  wai 
tha^  of  £5nXXiTa«.     ainahank  testifying  that     Ij^iatiff  waa  to  xacaiTO 
a  aantraat  i^x  tha  TentU^tins  work  wfaaa  def«nd«a»ta  rec«iT*c  a  fcnaaX 


ftl«i»  fc*iUi«T  «<#  il»l«i«lM  i  -1  ,»»»l>^r»  inv^WKt   t>»ltli^i 

10  «»li»«r;   hIjw  •i(T    .Mil  ro'i  mtp^lo  '■■^At  ^inii4lmh».  «i  win 9  oa  ««« 


?j)l(  nm  blW94m 
b*^»«Joi4[  »•«'**  T»ili  »wt  .tiiXg  riiir  *an-r*aot>  «  ^i  %tnm1m»\9% 

•  tf    »i    i.«Va*«Abw  .#«a*It   «l«»^*»lf    ^r^tci^.    ftx'.l    f.^*    •MI^MTf 

4»  Art  t  *..,.■      .  <  ji  ■ 
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contract*  He  said  nothing  about  a  written  contract.   In  the  case 
of  Mills  &  Co.  ▼>  I>uke,  232  111.  App.  277,  280,  the  court  said* 

"Where  the  controlling  point  in  the  case  is  supported 
by  the  testimony  of  one  witness  and  contradicted  by  another  witness 
who»  from  the  reading  of  the  printed  page  of  the  record »  appears  to 
be  equally  credible,  a  court  of  review  is  not  warranted  in  disturbing 
the  yerdict  of  the  jury,  because  under  the  law  this  court  cannot 
disturb  the  rerdict  of  a  jury  unless  it  is  clearly  against  the 
manifest  weight  of  the  eridence.  The  question  of  the  preponderenc© 
of  the  evidence  does  not  arise  at  all  in  this  court.  There  are  many 
things  which  a  jury  observes  on  the  trial  in  such  case  that  do  not 
appear  from  the  printed  record  -  the  appearance  of  the  respective 
witnesses,  their  manner  of  testifying  and  a  great  many  other  circum- 
stances. They  are  in  a  much  better  position  in  such  case  to  determine 
the  truth  of  the  matter  in  controversy  than  a  court  of  review*"   (See 
also  Eimer  v»  Miller,  255  111*  App.  465,  and  oases  oited.) 

After  examining  and  considering  the  testimony  in  this  C£^.se| 

we  are  of  the  opinion  that  we  would  not  be  warranted  in  holding  the 

verdict  is  contrary  to  the  nianifest  weight  of  the  evidence,  and  as 

there  is  no  reversible  error  in  the  record  the  judgment  is  affirmed • 

A1FIRMED# 

Gridley,  P*  Ja,  and  Scanlaiiy  J*,   conour« 


tbi.^n   cUvoo   sri*    ,0«S   ,rPS    .q«A   .1X1  S£S   .938:iiG   .Y  »op  AglXiM  ^o 

«8«>n;^'v»  xedScnc   -^^  kBioi^^^riROo   bi  ■i.v   ©no  ^o  YA^siiisQi  sdt  -"(cf 

mfiJt dTi'^axi^  rir  :?/  ioc:  ex  wsiTai  "io  i"«oo  js   « sltfifoaio  vXXsups  erf 

^o«x  '  o    >■  .  ;^  wcX  9x1*   xt-fomj  aeom't*   ^^-ri/t  9^^  to  tfoibisy  Bdi 

XliHoLo  oi   ii  a-iaXJi;  to   cfoibiav  9x£ct  rfauiail) 

TUAfl  ©i<)  9-£»ii^     .;r-xjJoo   aid*  ni  lis  is  saxts   ^on  sfiob  sorisbivs   dxC*   to 

eyxJu?  s^*  -  i>'soo9T  bsiJaxTij  ^lii  sxoit  T£9qg« 

r  j  oj   -jsro  d'jua   cix  noxcfiaoci  -xei^darf  riowai  ^  nx   013  ^csrlT     .aaooe^a 

5«ic )      "twnt-vot  lo  Jirxoo  a  aer!*  vs^sroriaoo  al  laii&m  odi  to  rfj-uiJ  9xi* 

(.fosJXo  aaa^    bna  ,a6*>  .qqA  .XXI   35^  t;j:9lXi2£  #Y  TesLta  osXb 

9di  jfliijXojI  ni  iioi aa'ir.nYf  Bcf  Joa  x;Xuo.»  *w  oaxfc  noiai^o  sad-  lo  eia  »w 

«/!«anll^  ai   *«9!aalat  9di  btoo3-x   arfv    ni  lo-xis  sXtfiaiavsi  Oft  ex   ftieri;J 

*'£«oHoa    «.!;  tnsXJif.^oci  fcaje  ««X  .^  i-^aXblttfl 
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fl&it  «A«  an  «ketion  on  the  &»»«  broUfit  by  ipiaintlff  (m^sllnl)t 
U«nry  a.  Blair  and  Fr^dttrlck  4.  huvraon  a»  ree«»iv<?r«  of  th*  Chio«|(0 
R»lXwaya  Gompany,   Singer  a««ii)£  iilaft.hini«  Co&«p<ainy  wid  J»b««  Dwyar, 
f«r  lnjiirl«i  to  h«r  person   received  by  being  etrueit  by  an  autotto- 
bil«.     ?h.«  a»ee  was  dlsirlseed  c^n  metian  of  pltiilntifT  ae  to   the  4e- 
fendftDtt  Blmir  ectd  ziawa^sn^  «iOit  th«  cause  f.'reaeeded  ag^inet  the 

Singer  dewing  ik»«]iiiBe  woifepuiiy  im^   i^yttr,      fhe  defendsuit  Dwyer  waM 

not 
foun<^)^ullty.     PlAlntllT  r«<.ev«re4  si  Su4&ami%  tm  the  ▼erdiet  oi*  the 

Jury  »^alnet   the  dinger  U^min^  Ma«  .l»e  Co]H>p»ny  for  ^10,9^-^0.     7o 
r«»-veree  thia  jud»^e»t   the  lUng^jr  iiew&ng  kAohliie  Comply  «.09<?ale<j. 

fhtt  diMlarntien   eoneiat^il  of  four  eounte.     The  i'lret  aoudt 
eh«rgea  the  meeident   to  hare  ocourred  on  Ja»UMry  l^l,   19^,   anA 
predieatee  the  ch«i.rge  against   the  <}ef«ii1anta  Bl«fcir  (Mix4  aawtnon,   up&n 
the  inducement  that  at    that  t,im0  and  plaee   the  (teS>i^<5ante  Blair  and 
Kaveon,  as  receivers  of  the  Chicago  Itailways  Ce^^pikny,   as  a  ooiHsson 
carrier  of  pas^engerc  for  hire,  vere  carrying  the  plaintiff  a«  a 
paseenger;    that   the  defoti  iants  Singer  t^ewing  i»achlne  Coe(pi<aiy  %r.d 
James  dvyer  were  operating,   driving,  sanst^lng  and  propellinj^  a  cer- 
tain motor  vehicle  In  an  eaaterly  direction  upon,   along  and  over 
itadison  street,   at  the   tli^e  and  place  in  question;    »ud  charges   that 
said  defenjantt,   Singer  Sewing  j^achine  Company  and  Jamtitu  Dryer,   by 
and  through  tketr  agenta  and  servants  in  charge  of  their  said  motor 
vehicle,   so  negligmstly,   oar^leefsly  and  reckle«8ly  ran,  managed, 
operated  anH  controlled  their  said  xaotor  v^i^hiclc  past  th^  said 
Pircet  car  from  nihlch  the  said  plaintiff  was  then  and  there 
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•lil^tinc*   *■  te   «&»••   ••f5«  to   oollli«  with   the  plaintiff  «nile 
•he  «»•  ■     all(.:htiiig.      lli«  ••«uDd  oaunt  oiiargvs  th«  aaas.*  t'«et«  wodi 
that  the  (t«f  »t>4ant«  Ihvyer  and  i»in4s«r  a«vliig  i^aohlat  Company  oper»t4tf 
tll«  Mdd  motor  TohlolA  in  qu nation   througiri   th«lr  duly  aut&orlsod 
»g4«t  alone  9tkiA  stre«t  ear,   in  Tlolation  oi    the  statute  vhleh  pro- 
hibits a  motor  VAliieie  froK>  passieg  wltaln  ten  feet  of  the  running 
boar<t  or  lo«er  atep  oi    uay  strent   ear    stopped  for  the  purpeae  of  re- 
eeiving  or  diaohartsing  paaaetijgera.     The  third  count  cxhargea  the  sane 
feet  a  «n4   that  th»  def  «m  iante  3inger  Oewing  £^ae^ilne  Coisptoiy  «»nd 
JaR«e  Bvyer,   through    their  a^ent  and  aerTant,   in  violation  of  the 
Btatute  prohibiting  autce;e^lj,ea  fros&  being  driven  >*itl).in  ten  feet 
of  the  runiiing  board  or  Istat   step  of  any  strost  ear   stopped  for   the 
purpoee  of  ree«iTin«i,  and  diooharging  ptkn»9ng;»rm.     The  foortti  eouat 
ia  predicated  upon  the  aaiae  ai^ttera  of  icdaee^ent  as  the  preoeding 
eounta,   and  oharges   the  i^fmi-dMktitm  ;iin«^^r   Sewing  MaeiiiiQe  Ce&p«iny  and 
Jai:i«a  Zhryer,  by  their  servant   and  agent  in   charge  of  thr>ir  eaid 
motor  vehiele,  vith  so  wll rmiy,  wa^.tonly  and  atalioiou^ly,   snd  with 
oottplete  absenos  of  o.iO'e  and  disroc^iyrd  for   the  righto  of  plaintiff 
and  otuera   then  alighting  fro&   aaid  street   oar,   and  vilh  ari   entire 
absence  of  eare  and  ^ith  a  wiliin|ijt}esB  to  ibfliot  injury  upon   tho 
plaintiff.      £aeh  oount  allo^#a   that  the  plaintiff  vaa  at  all   tiaes 
in  the  exercis*  of  ordinary  care  for  her  o-wn  safety.      The  def«n-1ant 
SlngAr  a«rwlng  jtaehine  Coirp^tny  fil«d  a  plea  of  general   issue  and  a 
soeeial  plea  of  noao^nership  iwd  operation,   and  the  defendant  Jaiaea 
Dwyor   filed  a  plea  of  general  issue  and  a  apeeial   plea  of  non- 
ownership  and  operation  saiA  a  further  plea  that  he  was  an  agent   of 
the  deff^tidimt  Singer  Sewing  Maohine  Company;   that  at   turn  %im9  of 
the  accident  the  aiMte- obils  deeoribed  in   the  declaration  was  driven 
by  one  Joseph  !>ttff ;    that  at  the   tlKie  ol    th<>  aooldeot   the  said  Joseph 
Duff  was  an   agent  kn   the  seploymMit  of  the   said  iiinger  Sieving  i^aonlce 
C^sq^any  and  was  acting  eitiULa  the   scope  of  his  eRployis«mt,    land  in 
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th«  ••rTict  el'  th«  d«f«nlant  lllng«r  i^««ring  JkaeHln*  Cosipany. 

Tht  r«eord  dlcolos**  th»t  «1»oat  4:3i>  p.  m,  ^   J«nu«^ry  13, 
ifH,   th«  plaint  iff  v««  »  p««»»ng»r  in   t'i«t  rtmr  ear  of  »  two-oftr 
tr»ixi  of  t^«  Chieago  Hailwny*  Conpany,    eacibotmdi  on  iiadiaon   «tr««t, 
Chlcftgo,   Illlooltt,   aa4  «to«n  the  «tre«tt  car  ftrri-v«4  at  i^ineoln 
etr««t   It   ato^ptd  «t  th«  r«gulRr  vtopplng  plaee  on  t^«  v«at  sid* 
of  Xinoolfi   etr««t   fer  h<*ir   tr»   aaiicht;    that  ))*ror«  l«aTing  th«  9mr 
•b«  l«ok*4  to  htr  rin^t  or  w«ot   »n4  •»»  net'Ung,   iillifhtod  and 
•t«i>l?«4  o  f90t  or  t«o   Trots  the  oar  «h«na  she  was  struok  l»y  an 
«tttoffiLofcll«  drlfon  by  Josejxh.  Duff,   eo&«ln^  fro&  tli«  ir«»t,  wtiieb,   aftur 
it  atruojc  \h»  f»l&intlff,    41d  net    »top  but   eontinu<td  eaet  at  tho 
rato  of  t»«ftty  miX«a  pistr  hour.      Sh«  wao  toyerwly  ltijur«a«   rtteitlTing 
ft  tsaaal   oxuXl   fraoturo,   a  fraetare  ef   tiSio  iilae  peXvle  ^nn«,  ri^i 
8ld0(   «nd  ether  injuries,    «jn4   «he  r#i;alAa4  under  the  care  of  a 
phyeiolan   for  tire  years  hkhJ   ttiVkt  i^antiae.      There  1«  co   e^nfliet   In 
the  «Tl^«n«o  •©  far   t4B  it   r«l««^t«s«   to   the  i:|ueetio^   ef  n«giit:.enco,   as 
the  def9n?!ad!>t8  Ijatroduced  no   evi<1»nee.     the  Y«»r<5!iet  issperto  that 
the  S^Ty  found  that   the  pereon  who  was  driyljag  the  autonobilo  wao 
guilty  of  negli^enee  mnd  that  pl-^intii'f  '>nk»  not  guilty  of  eontribu* 
tory  He;:li^OBeo,   and   the  ▼«r4ie%  In  t£i.««o  reeoeote  ear.not  he  sue- 
o«09fully  ohallffaged. 

The  main  defoAee  relied   on  by  the  defendant   i«  ite  elalfi 
that  it  was  net  the  ewaer  or  operator  of  tho  autoit^obilo  an^   that 
there  ie  ao   oTideneo  in  the  reeord  whioA  ia  any  mwmer  oonneote  it 
with  the  iojury  to   the  plaintiff,     on  that  question  the  uiadiBr»uted 
faets  ^jr^  that  the  auitoi^oblle  «hioh  etraox  plaintiff  »ao  being  driven 
by  Joseph  Uuff,      It   ?jad  a  ep#claliy   oonotrueted  piatfor?,  built 
for   th«  purpose  of  attaeaiiig  and  earr-«log  sewing  isacftines  sad  wa« 
used  in   the  busiaesa  ef  the  Stager  ^ewiug  haohine  Coiopsny  for  tho 
purpose  of  hauliog  laaehines,   and  p9f;plt  working  out  of  defen**.ant 's 
etoro  were  perMtted  to  uee   th*  autos^obllo  for   the  oursoee  of 


.!••«««  a««Jtl«4l  «  M»r«¥i«*«    ,X«#«««>U  •X«»ti*«  •»Ml4:^  tiW   1«  «1«T* 

•fell   .'t*«  va^  i>&  ••iiX(|  ^nm%9f  t»ly90%  9A}   }»  hp%i^9i%  il  i^u'OM 

ItJM  ftstfiljiltB   tj^ul/mn  ««•   hu*   i»«v  to  ^iljA^t  %»ti  o#   M)(4>oX  •!!• 

t«^V    ,/l»l/(ir   ,it*w  #*i  iVIam    «1^4|G  ^i^^%  \4  m»rl*%  •Xi4ftMO^It« 

3irX#q  t«i  .fttMlMiTt   XXviK«   X«ri«<f  m 

m  to  >%iio   »nU'  lofosv  ft«ciA-^Y   ftj^  i»A«    .••ItotAl   ^9Ai9  h^/m    ^»hl* 

n J   toll  u  atAtt  ««<  siilMt'NE 

tmtit  •.  ^)li^T•T  947     .^ocmMt*  oa  lH».»i;fe9T:ral  •#iviilSnH»t<ift  Mft 

•mi*  •  i  {94MJIAM  f^tU  ::)iiiriiri  mv  <►*{»  ac»Ti  rjt  *««<>'»  ij;tiit  •#! 

->'(/ln#iT«9  1e  t^:tw;»   t«a  «««  rti>al«Xir>«<4t^  JMm  ••«»»iXa»il  t«  ^Xl«l 

•  bf^mXCMf*  x<^X«.'t9tt*j» 

tarti   f'lv  •>Xltf«a9twii  atfl  la  Tot«t»«a  ta  vanva  9Mi  taa  •«•  41  #Mlt 

II  afaaiuioa  vanaaa  xn»  xii  al  %tm»bi^  oa  «i  ataiU 

^ItfviaiftfM  aiU  nalJaao  riwliil  arf»  tfliv 

nsvlTfotolad  a«v    tUiiiiaXa   «9v-ila  ttaXiiv  aXI^AMoiuavM.:  7osl 

9X1 9^   .wTat^M   i(  ft<4ia»'iiana  ««IJ>   a   f  .Ttlw^  tfxiaafl  ^ 

•-a»  fcM  aaa  a««a  j|al\-siui«  ^••  »al<(a«^ta   t*  aaa(ft««  •««   ■«»'^ 

•fti  tal  xB«<«a^  a«AAa»*  ;>4aivf»a  tftjtjuii  ^'  inUMif4  *iia  ni  Inaajf 

a*t«i^aataft  la  lya  >fti;iYc|v  aX.,  «alXMiii  tc  ^^ 
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hauling  tt«fthln«s  far   Ih^  di«f«Adax;t.      Iii«  iiilagar  iiii«vlng  JiLA0i4n«  2«»> 
9WMJ  hftd  n  braneb  offioc  at  3943  #••!  Madison  street ,   CkLcagr, 
••lllaf  and  repairing  aawlng  aaeklnes,  Maxia^;ed  by  J«K.«t  a.    D«y«r, 
MnplAjrad  OB  a  •alary  and  eo»ftlft»iaB  basia.   doyotiug  hi*  tntlrt  tlna 
txttluaively   to   th«  def  ft»«!arU  *»  businoaa.     Dull   was  a  aolloitor  and 
h*  waa  i'\irxii9'n«A  aarda  of  th«  dofttniatil   reoroaaiiiiag  IiIk  to  th« 
world  aa  Ita  roproaontati^a  %nd  it  w&a  hia  bualcoaa  to  find  proa* 
poota.     Mo  ttlBo   did  repair  V'Ork.      Xvc  or   tiTuroo  dayss  previous   to    the 
aoeldmiti,  Dvyer,   in  tat  automobile  involirod  iB   thm  aecidont  In  f^uirt. 
tion,   ttoeomfiaAlod  by  Duli»   called  an  euatois^ora  and   oold  four  or 
fi-vo  «««ing  BittOi^'^lnoa  on  lilaico  pl«i.««,   and  Bull'   aolicitod  a  Joli  for 
tho  rop«iir  of  a  maolilntt.     I>tt£f  brou«i^t  baek  a  a^acbilno  In  thlo  aato- 
Bobilo  to  b«»  repairod  a  da^  or   two  boforo  tbo  acei^eztt. 

John  &«yea,   a  polioo  ;^ff  i.  or,  testified  thut  about  Q  p.  m., 
January  IZ,  l$g9,  irn  oallod  at  Xh&  offioo  of  the  Hlriger  Sewing 
KaoUina  Cospany  on  ^eat  itadiaon  atroot,  sui4  taoro  ini{uired  of  .Dwyor 
If  ho  had  boan  driving  an  auto^'^obllo  about  3  p.  ta, ,   and  va>8  told  %y 
Dwyer  that  Duff »   on«  of  his  ffi«»,  hM  bofti^   driving  it;    timt  lio  had 
boaB   out  on  a  buainoaa  call   for  hl&;   tiiat  h«  (Duff)   was  a  trouble 
Butn,  vent  out  and  fixed  and  rtpairod. 

Joaaph  A*  Eyan  toatifiod  that  £>iryer  tolA  hisa  th%t  Ihiff  waa 
In  hia  asiploy,   and   that  at   th«    iliao  of  the  aocldent  Buff  had  b«oa 
Ottt  on  a  ropair  job   for  tho  ^Ini^er  Sewing  Maoi^iloo  Ucsipany. 

Jai£i««  A.  Vmyar  t<^atifi«d  th&t  l>uff  did  the  repair  work  for 
himaalf  and  not   for  the  ^inser  dewing  kaohlna  CoJ^pany;   that  whtitevar 
Duff  did  was  hia  own  buaineae;   that  he  never   told  Keyea  that  Duff 
waa  a  trouble  man;    that  the  lean  rei>aired   their  own  Kaehinea;    that 
the  eo)B|»any  haa  nottdng  to   40  with  that;    that  he  n^ver  aaw  l^ff 
repair  any  aao^dnea  lr>  the  store;    that  on   the  day  of  the  aooident 
he  did  net  send  ttiff  on  a  renair   job;    that  while  Duff  waa  using 
the  autoiibobila  he  waa  not  on  any  baainesB  ol   the  iiiager  uewing 


,^  1*11104:  r  »4#  i^'i  •»«!«»««  aBinaiAxi 

Mill  rtUM  «**«  i*w*«v»fa   ,«i»«d  ^U^iMm^  ban  x*^im  m  ««  ft*f»l4»» 

^jn  «x    iM^aslfft    /*«i    '!•    BJk«IW    jNliUlliTVIllL   «««  *A 
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x/i  .t  5  t«t)«r«  •Xitf&A«JA<«  AA  ^aivlfb  0994  ktai  9A  %t 

b.cd  i.vi\M  i»f»  i^A  ^Bum  «yUi  to  9ae   «Tt«ia  tiMtl  Wtgrt: 

.^  .>>i«  «  •««   \1itaaj   Ml  tMAt   tad  i««  <i«»*iJLMftf  <e  a«  #««(  AHMf 

c»>-/  AmiI  lliia  4a«M*»»  9ii$  !•  ttOJ  •!««  i«  HiAi   tarn   ,xol«a»  aiii^iU 
.      .;(it«uJ  •aiito«A  attivAi-  iai»aiii  •4#  lol  tf»t  ti«qp»v  j»  n«  #110 
-Ida   Mfr    ^'ittU  'A'-i^  iHiltiJt%»i  tat*^  .A  •MttX* 
i**  i   '-^  muXr.9siti  ^iMuMi  ^mwalti  mU  t^  tvi  tmm  ItumsatH 

•*r»a  «>il  #«f}4^   laMmiUmij^  «wo  alisi  Mr«r  kifc  YtiA 
Jim  amtt  %^»si9  h^^tlmn^x  mm.  *tU  tmAi   \amm  %SMtt0%M  m  mmtf 

.J9S  tu  i«  lea^  •Mi  mm  t»&9   :»««i«  Mii  «i  •»ttJUf«««  t(i«  tlafn 

SftiiT'  ^  xatfk/  VI*  <M  'Ml  "^  *^  %lXdvm»titm  9itt 
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)&aehlA«  CoupQcy  and  th&t  ha  did  not  knov  Duff  was  using  th«  ttutwio* 
biX«  that  4«3r;   ^^«t  ^'aff  hA4  9Mkm4k  for  perE^losldn  th&t  Afi«rneon 
to  u«»  th«   autOB:«l:ll«  to  i«tliv«r  a  repair  Job  h«  hjid  at  'Imiat 
pla««,  but  Dvyvr  «roul4  not  l«t  hlft  us«  th«  witoi&obiX«  and  e^re»aly 
t9ld  him  he  oould  a«t  u»4»  the  autotao\iil«,   and  that  tht  firet  h« 
kn«w  that  Duff  had  UB«d   th«  autosiebil«  vaa  vh«n  a  polic»»nn  can* 
into  th«   «tor«  and  told  hlK  about    it«     tie  4ikI«o   taatiHed   that  tha 
Singer  fSoving  i^aenine  Cos^aojr  ieoued  b^sioats  oardt  advising  the 
public   iha^   It  holds  itoalf  out   to  miiK«  n^pairs.     Ha  furthar  tosti* 
fiad  that  during  th4»  aftarcoon  of  January  18,   19:^,  h«  loaned  tha 
autOB^ebiXa  to  on«  Lsml«r  to   «BabI«  hiK  to  sonvty  hit  trunk  froas  hit 
boarrllnf  hoUBO  te  th«  ho»«  of  his  (Lsiwltr^g)    aistar. 

It   ia  oont*ndad  by  daf^n^^act'a  soujsaal   tn»t  tha  court  arrad 
in  refusin*^  to  iiiatruot   tJia  jury   t©   i  ind   the  dafei^dant  not  guilty, 
and  tha  daf «eiant  ar^uaa  that  Enff,   tht  drivar  of  tha  autoeobila, 
was  not  dttfandwit*a  sarva»t.     The  xriotioii  to  inatfuet  tha  Smry  te 
find  the  defendant  not  guilty  raisae  the  quaation  whether   mere  v.%» 
any  erldanea  whieh  fairly  and  reaaonat^ly  tended  to   eho«   that  the 
defendant  was  the  own^^r  or  operator  of  the  autoi^obile  which  oauenl 
the  injuries  to  the  plaintiff.   If  there  ie  eTldenoe  whioh  fairly 
taade  te   aupport  the  plaintiff *e  oaae  It  Kust  be  eubaitted  to  tha 
jury.      It   is  a  ^ueetlon   of  law  whether   ther«  ia  any  e-videnoe  tend* 
ing  to  proTO  the  allegattana  of  the  oi^ictlffe  rteelaratlon,   r*nd   it 
la  a  qu«etion  of  fsLOt,  wh^re  th^re  ie  auoh  evidence,  wheth«)r  it   ia 
auffioient   to   eustala   mtoh  allegetioue.     The  forKer  ia  a  qii^iation 
for  the  ecurt;   tJhe  Ititter  a  ??u«etion  for  the  jury,   aubjeet  to 
raTleioQ  by  the  oourton  E^tien  Fer  a  new  trinl.     Therefore,   tha 
oourt  ttay  net  properly  tr%ke  the  ease  fror^  the  jury  and  dlreet  a 
finding  for  the  defendant  when  th«re  ie  boes  evidence  tending  to 
ftroT*  erery  aas«atiai   allei^&tlon  of  the  plaintiff  <e  declaration. 
(^h»nho.B  v.  MfchtiR^ale,   331  ill.   laa,  I75. )      It  ia  a  <itt«etioa  far 
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th«   trial   ooort  whether  th«  •irld«t.c*»  witii  aii   tto«  l^gltLnnt*  sund 
BAtural    Infforftnees  to  to   drt&wn   U^vrvfrost^    1«  ■uffiolfnt ,    if  ore<!i> 
t«d,   to   vuatAln  11  V9rdi«t.      The  only  quoatlon  vlileh  the  court  he* 
te  determine  le  whether  there  ie  in  the   reeordi  any  evidence,  whleli. 
If  true,    fftlrly  tende  to  )>roTe  the  elle«(%tloiie  ol    the   deolaratiou, 

Tru.y^,  &  SfhVi.t?is,«;,  ^«ff^...    »il   1«.    ft*?®:   IfeftifitfX.ahe  t.   Ghlct^gp  vlty  Ky. 
Ca. ,    88«  14.    476;   ^^ftI3.areo  i^ygrgse  U^.    v^   *^rmi:.    2»1    Ifl.    472.) 
Under  the  plf$»dlii£s   «ku4   the  evidenoe  ic  Uie   InstHkrit  e*ee  the  tketlen 
of  the  eourt   In   submitting  iv   the  jur.:v   the  queetion  whether  Thuft 
wae   tne  ^ent  oi    the  del>n.\»nt  end  vae  eotisi^j;  within  the  eeof>e  of 
hie  eaplojnnent  at  the  lia&e  of  the  accident  w$ta  oorreet. 

the  pXea  that  Joseph  tiuff  wae  net  the  «enr«u>t  of  the  tSe* 
fen'iant  riitltee  mx^  leeue  of  faot.      ( yyanJcl in,  voftl.  i^o ♦   v .   Indugty t e;;^ 
£j^.  ,    S96  111,    329,    334.)        '^'htrever  an   iseue   la  xaade  by  the   pl«^a4- 
inge  end  evidence  must  l>e   intrtaduoed  to  atAlotaln  the   Isaue,   oontro* 
▼erted  f^ueetioae  of  fa«t  *re  iRvclred.        (JSaTjirpteX  ▼.,.   Surtje  Door  .^ 
Seeh  Co . .   29C  III.    Sg6,    528.)      Tftla   Iseue  the  Jury   fownd  au^lntt 
the  defen^art.      It  wee  not  neeeeflcur^  that  plaintiff  prove   that  tJVkft 
wae  a  eervant  of  the  def«tndant  hy  ^ireet   Qvldenee;    that  f»ot  svay  he 
joroved  b/  Qlroui»s!it«kntla3.  evidence,    that  i»,  by  proof  of  eueh  olr« 
ctuKfttajceee  ae  give   rlee   to   a  reasonable  Inf^^renoe  In   the  alnde  of 
the  Jury  of  the  truth  of   Uie  faot  alleged   And  eoUfiht   to  be  proved. 
(U.   a.  Browing  Cq^   v^   3tolteaber^.   PAl   Hi,   551,   635.)     Agency  »ay 
be  icdlreotly  jtrnitwn  by  evidence  of  the  reAiitlve  oltuatlon  of  the 
part  lee,   or  by   their  habit  and  ecuree  of  aealln^^,   or   it  mty  be  Isf 
nlle^  or  Inferred   frtm  elreuKstsuioee,   >a)d   le  a  queetlon  for  the 
i^Ty,      (l£abley  y,   Irwin.  16  111.   A|>p.    362,   364.)      IPbe  facte  that 
the  auto>&obll«  had  a  epeelally  constructed  platfona;  waa  uoe4  in 
the  buelneee  of  the  ^lefendant  i'ar  hauling  maeixlne>e.    and  i^reople 
working  out  of  the    lefeadarit*e  etore  were  p«reiitted  to  uec  the 
aate<TObll«  for   the  purpose  of  hauling  def«ric!a*it*e  aaeiilnee;    that 
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SMfT  vas  «  acllollor   for   J«f«n4«Rt    rurni*tittd  irlth   cards  r^prtcf^nt- 
inff  him  to   th«  «erl(t  as  its  r«>prea€>ntAtlv«;   thut  two  or  thrst  days 
%«fors  th9  aoeldent  Duff  >rou^ht  a  sachln^  to  d9f^dant*s  utor*  to 
bt  rspalrsd  tmA   thit   the  »utoe«bll«  wan  out  in  the  strsot  during 
rsgular  l)u«ittess  hours  of  the  day,  w(»r»  «lreuxt3taiio«»  affording 
wnplt  basis  for  ths   Inferenet,   and  t«Kd9d   to   ishoTr  that  Ihkft  was   ths 
agent  of  ths  defsridafit   aud    ihat  h«  was  <3JS^44i  d  in  th«  defondant's 
business  at  th«   ti&!«  of  tho  aeold«nt,   «fid  upon  this  awidenoe  ths 
jury  found  that  Duff  '»as  the  dttf«ndaut*s  aamurtt,   ongiged  in  ths 
businssft  of  his  ^rlnoipal  at   the   tir.ft  of  the  «eei<1«int,    >mA  ths  trial 
eouirt  at»orov«d  this  fin^lug  and  in  this  ^«   coneur. 

It  io  also   «oiit4md«4   Ui»t   Uiia  oourt  co]iS]iKltt44  «!TTt>T  In  ad- 
mitting admissions  alleged  to  huTs  bsen  e»d9  by  J>«7@r.      It  apr f^^rs 
fras  ths  rsoord  that  whsn  ths  ^otorssui  of  th«  two-cs^r  train  in-volTs^ 
in  th«  acoidsnt   saw  th«  4riv«r  ssojk|)Iag  fro*..  th«  oo«ne  of  his  r#o)c- 
I«S8  eon'!iuet,  h«  ii.'«sd lately  tooJisi  do^n   tho  nuiabf^r  of  th<9r  licence  and 
gaire  it   to  a  poliocean*     Offlosr  ILsyea,   in  lin«  of  hln  daty  In  at- 
tStK|»tlnc  to  loeat#   ths  atan  guilty  of  3uc^>.  conduct,   ch^ol^ed    ths  list 
•f  TShloI*  lioimsds  to  find  out   ths  own«»r  of  ths  oar  to  whloh  said 
lieenss  number  was   issusd.     iis  w«Dt    vo   ths  business   pitxoe  oT  th<9 
SiBgar  Sawing  &.a«.'2lne  Compsoiy  on  9«st  i»ii4i0on  3tr««»t  wh'^d  th<^  de- 
fsndant  eorapany  oeoupi«?^d  its  stors  &acl  h«14  itsiaf  out   to   ths  |iubli9 
for  ths  purposs  of  doing  tusin«<tss,   &>t  an  hour  vhrn   the   »tor«  nsua 
•till  open.      iJpon  his  arrival   ^t   th«  ^tars  he  saw  ar^  auto&cbile 
bsaring  ths  very  lic««ies  number  wnioh  had  bssn  ^i^9n  hie,   standing 
in  front  oi'  the   ^tor«  of  defendant   aoti^pany,     &m  thereupon  ^^at  into 
tha  plaee  of  business  and  tnere  asksd  if   the  ti^ss  ««te   in,   -au^  was 
•hswersd   in   t>ie  affirKative,    *tn<*    thereupon  Dwyer,    th<i   at,;er.v  of   the 
defendSiTjt   in  tUe  iiBan«ijK«W5©nt;   of  the   d«fei:dant'e  tusineos,   performing 
an  act  as  suoh  agent  wiui^in  the  scope  of  his  powers,   infomsd  Offioer 
&eyee  that  Duff,  one  of  his  »en,   a  trouble  i^an,  who  went  out  and 
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fl3i«4  and  r«p»lr«d,   toad  l>««ii  drivijatj,   tix«  Automobile,      it   also  «p- 
9««ra  ttoat  Joseph  A.  Ryun   testiiri«4   Uiat  fi^fytr  told  hlai   ^imt  Duff 
was  in  hit  «aBipl4y  aud  At   th«  tifit«  of  tkie  aeeidttit  had  b««n  out  on  » 
r«ii«lr  job  for  tho  Singor  i>«vii:ig  iaoiiiuc  aottparty.     ^'«  do  not  doom 
it  r>«e«»iBary  to  pu.f  on  %h«  IcdaccUit  oofit«iitlan  for  the  reason  that 
in  any  ovont  tJio  reception  oi    thia  evidoi^oo  did  not  co^atltuto 
roTerolblo  orror,   as  tnttro  «a«  Buifiel«nt  ot(^er   •vlritmeo  to  provo 
that  Ztuff  vao  4n  agent  oi    tho  defontiabt  and  wao  aetlng  witnin  tHo 
•«op«  of  his   esaployBt^nt    at   th<^^   tiaio  Qi  ttt*  ao«ld«Mit. 

finding  BO  roTorsifclo  orror  In   tAo   record,    tho  judft^aerit  of 
tho  Sitp«rlor  court  is  affir&od. 
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AMiiT  1(38.0.  oi'xiiXQS  01  mtutm  mm  %i%m.  mmti^ 

it  is  flOJLcg^^   tlu^i  i]i«  court  »i8«Qii««lT#ili  %lm  inport  of  th«  f«ic)iist 
and  it«  fidiuitt«l  »jrgti««  this  I  \h^  0iif«lMuii«»tial  ^^i^leieiietf  ia  t»ms 
•*••  t%&  not  v&rYftBl  Uu»  %xUkX  eoitrt  1]|  «tttoMi% tilths  the  ««jt«  to  Uw 
ivfjr*      tiiiit  tlio  cirematatttiftl  e<vi<ts«oe  only  r»ioo«  ]|^e»untptioiio 
and  tlMl  F3r««iaKiptio»o  fiiuU  is  th»  to««  of  f^oto*       (|,ff|tr  t*,  ill»y,lyiM«p 
<portftg»  Co«a  33S  HI*  :^^9*  340*}     Cottaool.  %h«m  ^r(Hr«ft<l»  to  »Tgiio 
•aoli  Itoa  of  «lTeiiBi«tftiiti»X  «Tl^€iie«  ftoyoratoly*  tftsregai^lng  all 
of  tlto  oUmtoi  for  9xm^*9  )M^  ^rfttoo  %li«tt  %hm  tme%  %h&%  tho  autoaoDtlo 
h&c.  boi^ii  iia«d   In  tsoiioporilag  «o«^  «ii«lii»«»  of  tho  defontfiuit  eco^paByt 
le  not  yrtffti  ffeo^o  proof  thsit  oa  the  di%t«  of  tlio  ijijursr  to  tho  plAla- 
tiff  the?  fttitoftoblXo  w&«  oelng  uo^  oa  bueln«e«  of  tlie  ^tf«fad»nt*    tHat 
faot  ol^so  aight  not  be  ouffleieat  to  i»«t«it  tha  ««»#  to  go  to  ttio 
iusft  bat  «lMMi  talwB  with  oil  tht  otker  olreiaiftt««itUl  orli^i^noof  it 
Yi&s  «»tltl«d  to  ^0  Goa»lii«r«-d  to/  th«  iwry*       io  «loot  lie  afKuoot  tho 
faot  thot  tho  iibttt«Bo1»Uo  "HU  a  oyooially  e«iei.ra0ted  plotfom  aad  voo 
a»cc  to?"  haallai;  aKcfeia««i  for  t^  d^fen4«iatt  woo  »e  erldenoo  wkS 
oroAt«d  ao  tttfor#n«o  that  It  woo  liolag  wood  ot  tii»  tlao  of  tlM 
oticideat  oa  tii«  bosiaoso  of  t)i«  dofoatoat*      That  faet  aloaa 


BiiU  Bt  MffoUiv-  i^iiit4»#«a»»iJt6  m  ■  ■i*im^  i«*fai6t  iitit  tea 

J  titnV       »«1»«)  to  ftftAl  9^-i  al  Heir  »<s«i4(|jnvo»^  #«&  ktm 
l«0  o^  «b»<>^9'(<i;  oftd^  J»«aE0»^^     (•&!«  •«€£  »XXi   i««  it  I"'  Hiltltf 

•XiiffiitiKi  «i#  1«I4  it»«t  •;!<  ijjC^  t^iflif^  til  ,«£«M0Bi  iMl  ^mfdf  •<#  t^ 
#Mff    •lattM»l<«i.  «ifi  tft  »it»ntnu4  no  t&ma  ^i^tf  a.«ii  lUMmmnmm  tuU  l&fti 

#A    «f«m»lT«   X«ii iWKtMantxU   tt«xIio    -^tr^J    11^    ff^j-w  nmlLM$  aMMltt    ^uif   «iwl 
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al^ht  not  b«  eufriclcat  «•  jwriKli  tbs  a«is«  to  go  to  the  jury*  1>ut 

iAie»  tr>k«i!  with  all  ibt  otiMr  olxciMotcaitial  ovldeaco  it  wa«  ontltXod 

to  ko  ooBsidorcd  ^y  tho  jurj*     fi«  also  r rgnet  that  tht  f let  that 

X'llff  wa»  a  aolloito^  for  4»f«Bd3jiit  gave  hia  no  tauthority  to  drtro 

tho  autMObilo  an<!  wa^  bo  px'oof*  dlr^^dtljr  oar  InftfrentiltiOI^t  that 

tshil«  driTlug  th9  aut;oaoi)iI<i  ht  vass  (ioiais  ao  a«  tk«  acaat  of  tho 

^oftBdaBt*     Again  ^9  agroi  that  that  faat  aXono  loight  not  ho  suffioioad 

to  ^rmlt  tho  «a<io  ts  jo  to  tho  Jury^  hut  ahea  tithon  with  aJU  tho 

0 their  elioymttaatial  ovidfaoo  it  «««  aBtitl«4  to  »«  (MMitfld«re4  hy 

tho  Jury.     la  iJorifonrioh  v*  .\t9ixiioMm  T»  &    u  ?.  Ry  Co.^  a«s  lU. 

Aj^|)«  X«  6f  (o«xtl9rari  <i«tai«tl  hy  vhe  ^nfroHo  Court)  wo  oaiAi 

•CireuMMtaiatial  «vi<i«a««  ia  tho  proof  of  oortaia  faota  astf  oirom* 

ataneoo  la  a  tfivaa  oaoo  from  whioh  the  jttry  any  iaf or  othor  eooaoote4 

faota  ^hJLoh  uiiO^Xl^  ana  le^^nacuMiy  follow  aeeorAlag  to  tho  o««aai 

oxpericaoo  of  tta«JdLa4»     (Citlag  «aa«a«)     2a  eriainal  ao  wall  aa  ia 

OiTil  euaos  a  rerUiot  aay  ho  fMUOdaoL  oa  eirettadtiuaoea  aXoao*   (citiag 

eaaoo*)       a  ipraater  or  l«aa  prohahility*  loatiiagt  oa  the  wholOf  to 

a  aatiaf^atory  ooaaluaioa*  i«  all  th<'x%  oaa  ronoeaahly  ho  roqairodi  to 

«atai»lish  coatr9T«rte<l  faota*     (citiag  oaaoo*)* 

Aftor  a  roooBaidtfratioa  of  all  the  f^^oto  we  are  of  tho 
opiaion  that   tlurre     aa  «uf:leleat   eridenee  antltling  the  oaune  to 
he  fiiUUBlttsd  to  th«  Jury*     JiioreoT«r«  the  Jtury  wei'e  not  bomid  to 
aeerpt  Xtsyer'a  uaeorrohoratetf  teetiaony*  tta^t  while    vdtf  w<^;?  ualng 
the  nutoaobilo  ho  waa  aot  oa  the  haala«a«  of  the  d«f«riid»iit«   (^^'Aloria 
▼  «     Airey^   286  Fo4»  532 1     ^tjia?*  t<   TpyXe^  112  vvtl#  «fi3»  6S6«1     ThO 
Jury  were  not  iKraad  to  acc^^pt  th«r  teatiaoay  %•  true  aerely  h«e«&«ao 
there  io  ao  direct  te»ti»Niy  ooBtr9x<!ietla8  it  if  it  cont^ia^d  mitoh 
iiOwreat  ^laproha^ilitiea  or  ooatn^dietioaa  aa  aloao*  or  la  connectiMi 
with  other  eirmixist&BOi'O  ia  eritfeaeot  »«tiefied  thei^  of  itti  fstlelty* 
(JPodolahl  ir«   OtfnBf  Ide  HI.  Mw»  &479  §48« ) 

Tho  petition  for  a  rehenriag  ia  deaiea* 
Sridloy*  P*  1«»  aad  i^«aalaa»  3tt  ooaMwr* 


$m4  txuti  and  •#  ••  •<  o*^  •*••  tAw»f  ••  <Mlttilt«i  »*  #•«  «ilM« 

MiiitiiP  *i  ••iwiilf*  X*i^a«^««W**»  t****^  ""^^  J^  ^^**  «•*«#  «Ml» 

•lU  U«  ^i«  MlU4  swir  tU4  «t«Ki  *<^  0^  «<»  ^^  <>*M»  MCtf  4i«sn  t^ 
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W9M 
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«\»xu«o 


39M8 


(plaintiff)* 

App«Il«t» 

▼  • 


SAX  jitnZf 

(defendant)* 


Appellant* 


APMAX  man  ictmiciPAi 

1       266I.A.  612 


r 


iIE«  justice  KiiUmK  ££LIVKl^£  fES  QPJMKM  Of  THE  COt£<T« 


AotlMi  «o,B  larottgtet  lij  pdlalntlff  to  rtooye^r  im  «n  aeeoual 
stated*     Tried  laefore  a  ;)u)7t  a  irerdtet  feir  plaintiff  for  $1»000 
and  Judgment  on  the  rerdlett  twtm  wliieh  defendant  &i>peaXed«     fh9 
plaint  iff  hs0  not  appeared  or  filed  a  larlef  in  this  court  • 

thi»  aaended  etat^nent  of  eljiLiii  alleged  tisat  an  aocotmtlnc 
wae  had  Isetween  the  plaintiff  and  the  defendant  on  May  3c>t  1923* 
and  that  at  euoh  tlae  defendant  jj^omieed  and  it^reed  to  pay  plaintiff 
within  sixty  days  fltOOO  with  interest*       ]>efendant  in  his  afridaTit 
of  merits  denied  that  an  aocotmting  was  had  hetween  hia  and  the 
plaintiff  on  May  50 »  li»28,  or  at  any  other  time*  and  that  he  proalsed 
to  pay  plaintiff  $1»000  or  any  other  nvm* 

Plaintiff  introdttoed  no  eTldenoe  to  prove  the  itesui  9t 
aooonntt  liut  relied  solely  on  an  account  stated*  and  it  appears 
froB  his  testtiaony  that  he  and  the  defendant  ba.re  Immtn  e&eh  other 
aihottt  thirty  yeanil  that  mrlov  to  1927 •  defendant  beeane  f inaneially 
interested  In  the  X«ansing-CalUBurt  Heal     state  laproTesient  Company 
and  the  hObo  Oil  Corporation*  hoth  «F  which  heoase  financially 
e^arraosod*  of  whloh  fact  defendant  ^dTised  plaintiff  and  requested 
plaintiff  to  aseist  him  in  his  dlffioultles  and  to  take  hold  of  his 
affairst  whioh  plaintiff  did*  and  on  May  30,  ltSS|  the  parties  mot 
and  discussed   the  amount  due  plaintiff  fromi  defendant  as  compeneatlom 
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^itdiSitj 


■^m  ^«<t  misd  ^liakJiLlq 


^faM»60fl 


tf  *t»(rtr  te  ff^oo   ,aoiJa':;o(i%oO  SIO  son     ad* 


fial#.<MMU«MO  •«  #)nilM»l>i    Mc'   X  ttUatAXflF  9»b  lfiir(Mft«  «Ki    hmm^it^mth  &iui 


for  thit   aerylti**  rendered  11/  plAlatiff  to  defendant*  luod  that  at 
this  ooavervcitien  It  una  &gre«d  that  defttndant  would  pay  plaintiff 
(IfOOO  for  the  aerrloea* 

Dof  indent  testified  ha  n^rter  prcnalsdd  plaint  iff  to  pay 
him  llfOOO  or  anur  other  «um  on  Umj  S^'«  1928*  or  at  any  other  tia«t 
and  thr-t  ho  nerer  hnd  any  eonreroatloii  with  plaintiff  regmrdias 
■errloeo  ho  wais  to  rradi^r  for  hiai  »nd  thi^t  he  vao  nerer  Is  aagr 
flnanoial  difficulty* 

It  is  content^ ed  that  tho  court  ^rred  in  Ito  ruling  on 
the  f^mlosloii  of  «Tid«neo*  p«.rtleularly  In  aiccludlng  a  receipt 
for  $390  8la:ned  by  plaintiff,  and  certain  stock  oertlfioateo  loauod 
by  the     OBie  Oil  Corporation*       lelther  the  reeeipt*  the  certifloateo 
nor  ooplee  thereof  appear  in  the  record  §  and   it  does  not  appear  what 
hearing  they  h^  upon  the  (^ueetlim  la  lasue*     It  le  aloo  elained 
the  court  erred  In  »dalttl»g  a  note  t^T  ll^OOO*  executed  by  the  Aoao 
Butter  Corporation*  payable  to  defendant t  «hl<Ai  it  v&e  elalaed  1^ 
plaintiff  vae  giyen  to  hla  by  the  defendant  m%  th»  oonTora^t ion 
at  whloh  the  account  w^e  stated |  also  exhiblta  tending  to  ohov  that 
plaintiff  ooBBaenoed  nuit  upon  the  note  against  the  Aoao  Butter 
Corporation*     Theao  exhiblte  tended   to  eorroborato  the  plaintiff*^ 
theory*     The  oourt  did  not  orr  in  Ite  rulings*  ia  axoludlnfe'  the 
receipt  and  ittook  certifloateo  aad  la  adaltting  the  note  and   the 
Other  exhiblta* 

The  defendant  also  argues  thr^t  statoaente  of  plaintiff's 
counsel  at  the  oonneneeaont  of  the  trial  requeeting  certain  original 
documents  eldiaod  to  bo  in  the  pooseeeion  of  the  defendant*  and  other 
r^iairks  of  plaintiff's  counsel  and    certain  coanents  of  the  court  wero 
iaproper  and  prejudicial*       It  appears  that  plaintiff  tt^rrvA  notioe 
for  the  production  of  these  docuaeats  and  thst  defendnnt'e  attorney 
dcaiod  that  they  were  erer  la  the  possessloa  of  the  defendant  or 
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s^J 
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.  '.ji^  at  tors  ii«»«r  x«iC#  t^'xtf? 


«3* 

thmX  th«]r  cT«r  w«re  la  ftxl«t«Bo«.     *^9  ol»4e«tioa  itntt  mado  1>y 
defendant  to  the  requtst  for the«c  docimentst  nor  does  It  appear 
tkai  t)i«  re';tt»et  wis  mado  in  the  presoneo  of  the  Jury*       e  have 
earofulXy  considered  the  argiaieitt  of  (lefendast'tt  oounael  and 
exBKlned  the  reoerd  and  fint  nothing  thereto  tihieh  would  narraat 
a  rerereal  of  the  oauae* 

It  is  finally  eonte«dec!»  that  the  T^rdiet  and  JttdtfMafc 
ie  net  supported  hy  the  eyideaoe*       in  an  action  upon  an  aeeomt 
stated  the  erlglnal  form  or  eTidcnee  of  the  dobt  is  «ffiiBporta»t» 
for  the  i»tatiag  of  tiM  aecoont  ehai^ges  the  ehan^oter  of  the  o»ast 
of  action*  and  i«  in  the  nature  of  a  nmi  undertaking,     fhe  action 
is  found  «d«  not  up<»i  the  original  eon  tract*  hut  upon  the  pronlee 
to  pay  the  balanec  aseertalaed*     (niroog  ▼*  fsherisood^  4  OilKan  92*) 
The  qaeetien  whether  th«$re  i?as  an  aoootmt  stated  wii@  a  qturstion  tfiT 
the  jurj.       There  was  &  clear  oonfli(?t  in  the  eridenoe*  fiM  tinder 
sueh  eireuBstanoes  it  is  the  peculiar  provinee  of  the  jury  te 
deti^rmine  the  preponel trance  mxni  ere^ibllity  of  the  evidence*     iliere 
the  oontrolling  point  in  the  case  la  eupported  isy  the  testimony  of 
one  witness  aisd  eentradloted  by  another  witness  who*  fro*  the  reading 
•f  the  printed  page  of  the  reeord*  appears  to  be  equally  oradible*  a 

court  of  reriew  is  not  warranted   in  dii^torbittg  the  Terdiot  of  tlM 

court 
jury*  because  under  the  law  thia/baimot  diaturb  the  rerdiet  of  a  Jury 

ualeas  it  is  dearly  against  the  weight  of  the  oTidenoe*     There  ar« 

atany  things  which  a  Jury  obaerTes  on  the  trial  in  auch  o.se  th^xt  4» 

not  appear  from  the  printc^d  record  •  the  pppe^rtajnice  of  the  respectiTC 

witnesses*  their  sN&naer  of  testifying  and  a  great  nany  other  clroum* 

staneee*     they  are  in  a  isuch  better  position  in  euoh  en,»e  to  deter- 

Mine  the  truth  of  the  tetter  in  eontrorersy  than  a  ouurt  of  reriew* 

(Mills  &  Co.  y  JDttfce*  232  HI.  App*  277*  mOf     Marble  v.  Marble^ 
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304  111.  22»t     IlliBoii-IjfidiflAa  gftlr  AgeoelRtlop  t«  PhlXlipg^  )K41 
111*  App*  4&4*)     After  axAiBiBing  auo  ttonsldertag  tlxa  testlioonyi 
wc  flirt  of  th»  opinion  ihH^    ««  «oaXd  not  1»«  ^itarrmntfid  in  holding  tht 
verdict  1»  eontrmzy  io  iia«  naulf«at  A^lgjit  of  tha  eTidanot* 

A*  tlilnk  aon«  of  (Im  «rxor«  asaijiiied  oall»  for  a  reTtireaX 
•f  the  JudgB^Rt  auic  Accordingly  it   is  affirm&fli* 

AFFrP-JSD. 
Qrldley,  ?•  J«t  And  ;iiCn.£iliJ(if  J*»   ccinoiur* 
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&«fenAiiJii« 


AMmUd.  7F.0M 


XATICSAL  la/vKB;  OF  TBB  R1?Q^LXC 


KMiSIS  THUS?  ASJ.';   ::Ayi503  BAHE, 


M.  Jl.  SLS^^  SAU  CdfPAITt 


msmxm.  c»tmT, 


coos  commr* 


266  i.A.  6ia^ 


This  mpipettl  1^  2f*  T**  IXsvatkU  C<«pe»gr  vae  oonsolidatvU  1^ 
•gr«MMni  with  «p|>«ttl  Ho.  35577  by  Harris  Trust  aad  Sariiigs  Bankf 
wh«r«  ill*  f&«is  iir«  idcaticml  &nd  vlwrt  Ib  wi  oplalen  this  dsgr  filed 
the  ivAgaMa%  e^pp«ax«4  froK  v?^«  r«Te]r«94  and  «  Judenimt  entered  in 
this  oourt  ogalast  7b«  n»tlQtua  Bank  of  th«  F  jmbXie  of  ChlCB^o*  a 
corperatioa*  aa  gamlthtte*  for  ^llfOOO  in  f«v»r  of  the  Harrio  Trust 
and  SaTiBffs  Baiik*  antf  #1«000  la  faTor  of  th«  appolloos*  and  it  «as 
also  aiSJudgsd  thr-t  ii«  M*  Klsonaa  Csagpaay  tah«  so  part  of  the  fuads* 
Our  Jud^mat  in  th^t  oas«  (So*  38377}  disposes  of  this  appeal* 


tridJLoy*  1f»  JT**  and    iOi»lan»  J*t  ooBsar* 
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266  I.A.  613' 


W»  Jl^&nC^  SS3a£K  liOaVi^lU^  TBS  OPIHXOH  OF  ¥H^   C0Dl<7« 


A  4^S>i«n^  ^  eonf«fi»iofi  wam  ren^ervd  in  faTor  of  plnln- 
tlff  An4  aiealnnt  dnfendftnt  t9x  H-99,  vhich  Ificludet}  tht  ^ceuat  dae 
oa  tht  note  ^y  its  t9rm8*  s»ii«  $75  «tt«?Tne9r*e  feea*     Tt  ^nts  imeod  upon 
a  pronlseory  note*  with  th*  utiual  powesr  of  pttomey  to  ooxtfess 
ju^g)Mnt»  aad  purports  to  bo  oignod  hy  the  (^efem^Rnt  and  9or«  GIIImm* 
It  la  tfoteo  Majr  7,  1927,  asd   la  p«i7a1»Ie  to  the  order  of  Prudent lal 
Craat*  Ce«  for  l6S4f  in  noothly  tnstaXlnonta*  i&t  the  office  of 
GencraX  Aoeaftaaoa  Conpany*       Prljited  <m  tbe  %Aek  of  the  note  le  the 
followiags     "without  recouret*  pay  to  the  order  of  (General  /ooeptanae 
Company t*  nx^  wxlerneath  this  i«  the  nana  of  the  payee*     The  Judg* 
Kontf  on  defendant's  petition*  was  opened  up  and  the  defendejit  Wi^is 
glTon  keave  to  defends       On  a  hearing  hefore  the  ee«rt  the  ^vaAffamt 
was  eonfimi^*       Thie  appaal  followed* 

The  defendant  oontends  that  plaintiff  is  barred  froM 
prooectttlng  its  aetiMi  heoauae  of  a  fonwr  Jxidgaent  hetveea  the  saae 
jMurties  oonoemiag  the  sajae  subject  aatter*     Aiis  la  the  s^oond 
appearance  of  the  ease  in  this  eourt.     Mardti  Z»  1931 »   {general 
Aeceptanoe  Co*  r*  Olllini*  Ho.  S4796,  260  111.  /pp.  623)  the  first 
dirialoB  of  this  court  filed  an  oplalen  in  which  it  &aid  that  the 
record   is  in  an  uasatiafaotory  e<»iditioa»  aad  whether  the  fos»er  Judgment 
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9^79  A    X«T««»6 


oat  imtom»  •di  i>9htat»ttt  ihiHv  t^Oal  v<r 

%9nmiqno-^     taxiM99  t<»  T.^tWe  9Ai  oi  %eq   «ai:cuo'>t»«  JtfMt^riv*     tBalvoII*'! 
•t&ift  •^'^     ••vt^  9if^  ^3  9Mim  3f$^  «fl  slxfvi  dtittiixttMir  tea  %XMi«fl*0 

H%i\   pat    («M    *flil      •III    dift    ♦»aT^.e    »JV:    »^,4^fc    »,▼    «»:£^    »»ft-:-.^r.ra^§A 
9K;>    -vj(j    -./■.?.   #1  .■{•,>  hiy.   Ml   fffeJtttlg©  flu   ti^,x-f5   «1««t  cliU  t« 


-a* 

was  y  indlemtii  was  «  utttetloa  to  b«  dcroidtd  when  all  %h9  •Tltf«ne« 
Is  r«c«iT«d»  and  tha  oaua*  was  reverssd  andi  rsHandec   fsr  a  nsw  trial* 

It  is  uttfliispiitsd  that  va  &«pteisber  30*  1927 »   la  oas«  SO0 
1834«9«t  lilttniolpal  seurt  sf  (2hi«ac«»t  tte  plalailff  necurod  a  JuAgasat 
agalast  J*  B«  Olllun  anc  Vora  aillua*  his  wif«t  by  oonfesslon  upsa 
ths  Ideatloal  note  laTolTed  la  th)i  lastaat  <ma«»  aad  thnt  en  Maarsh  13t 
1929»  Iftaw*  WDs  ;flY«n  the  €tef«nd<»nte  In  that  eess  to  defend*     Octobsr 
I0»  1929#  ia  that  oass  th«r«  wnit  a  trial  toy  tlur  esrturt*     /^t  the  hoariaff 
J*  B*  OilluK  and  Jt&Tfik  aillm  clFiln^d  thrss  groimds  of  <!fefsase:   (1) 
that  th«  aot«  was  aot  slcasd  by  theaf  (2)  that  thsy  enter«^   late  a  eon* 
tract  with  th«  Prudeatlal  Caast*  Co*  to  er«ot  aa  enelesed  porch*  that 
work  was  begun  under  this  contract  but  haa  not  boon  completed  and  that 
such  work  as  ha»  boon  doao  was  not  dene  la  a  good  aad  workaanllko 
s»anor«  ao  oallod  for  aad  or  tho  terms  of  the  oontractf   (9)  %hsk%  plala* 
tiff  was  aot  aa  Innooeat  purchaser  of  the  note*     The  ocurt  fmmi  the 
issuos  agalast  the  plaintiff*  tho  Jiuigsieiit  of  S«ptiswa»«r  30 »  1927*  was 
set  aside  and  a  Judgment  enterei?  agalast  the  plalatiff  for  oosts* 
HoTeaber  6*  1929*  the  trial  oeurt  foaad  ag  a  fact  th!;tt  the  oald  Jadgatont 
note  upon  which  the  Judgaent  by  confessloa  haii  been  entered  bears  the 
geaaiae  signature  of  i*  B*  aillaa*  but  that  it  does  aot  bear  the  genalae 
elgaatttre  of  Sora  Glllaa*  nnd  that  her  a«M  was  plaeed  on  said  note 
without  her  oons«nt  or  kaowledgo* 

It  is  u^oa  this  etate  of  the  record  that  the  defendant  la  tlM 
lastant  case  olaliu  the  plalatiff  is  barred  froa  prosecuting  Its  suit* 

It  is  a  well  tstabllehed  rule  th^t   «^here  the  subject  aaitter 
of  a  oaufto  of  aetiea  Has  been  onee  deterained  by  a  final  Judgment  la 
a  ooart  of  eoapetttnt  Juried  let Ion*  another  suit  cannot  bo  maintained 
betweea  tho  parties*       Plalatiff  oonoedee  the  rule  but  claims  there 
aas  no  adjudicatioa  agalast  J»  B«  OiUum  b^oauae  the  court  fouad  that 
the  sigaature  of  Sora  aill«»  was  sparleust  end  this  boiag  so  tho  Judgmoat 


>i«l»«etMo  x^  tttXw  «ii<  tmlUi)  9««1  sen  WfXilfi  •«  •X,  #««»«»• 
♦ex  xiaxjiM  «t.  i*rf#  «u  ,»•*»  #»»*e«i  arft  at  I»rl9mi  •Hn  t»9k$tmU  •tli 

a«i'«ii>«f«  mC^  ^..     »S'xm9  iktii  x4  lsitt$  a  ■^r,..-   w^v-v  ee^Mi  t*iift  si  •««!  .OX 
(X)  xMiwtAd  U  •MwoTB  •nut  b««rf/»i»  «axiO  «»»  *«•  awXXI©  .t  .1 

i«di  ft(u  »9#aXfwt»  fm*d  too  vnif  tftrct  i^^^ximj  «Xtfa  i>«t»ifar  «iQi»ir  tjiv  Uttm 

«^;»  btt«  1  .»t<Mf  •d^  ^.  ■■  Mti  fmi^tmiii  am  i#tt  «Mr  ttl<> 

rnnnpftirt  ^1  i;J  y^i    'zH  t^pl    -  .-i/rot  ffi««3ft>  ijfit^ti  f^tiS   jSlE^Jf  %a  t»ifa9f«I 

«Hii'£;f'>9'^  Mti.  .  sstiis  iu4  ««»xxic  «•...  »t  It-  ^"Ttff  tisis^t  filiiii^ 

t?»tt«tt  iQil^Hsfi.   'iHi   *tfri;      uviv  IX*«  «  il    *T 

^fxsstS^t  «>4«  O'i  Btt^st'  ai^f^»  anil  ««gQiui^  i;.;^  ^«9f  IM  ovitMtiUi  stfi 


by  «onfeAnlon  against  J*  3*  ffillanR  oould  not  stasd*     Plaintiff's 
eo%m8«l  would  !»▼•  un  ukj  that  the  only  question  declfl^d  by  tiM 
•Wirt  Ui  ct!itt«  Jio*  1934996  wa«  thAt  the  net*  icao,   xia  a  natter  of 
faot>  signed  by  J*  B«  Olllun  and  thnt  It  waa  not  algnod  by  JS(«ra 
Oilltni*      This  '««  ar«  unabl*  to  4o  for  tho  r«aaon  tJiai  tho  defend* 
onto  in  tbftt  oao«  olaSiHMd  otho?  dafonooa*     The  dootrino  of  yo.p 
Judtoata  eirtiraeeR  not  i/iaXy  ishnt  ha«  aetuaXly  boon  dotomlaodf  but 
also  ext«rids  to  any  other  natter  yegerly  lrrTolT»gd.%  and  whleH  aUL^ght 
IviTO  boon  raleed  and  d^teivlned*     (^og^ers  y«  Hl^^^^nt^^  87  111.  344| 
Bft— a  T«  Paloheiti  272  lU.  90»  94.)       "The  Talue  of  a  plea  of 
former  reoorery  Is  not  to  be  determined  by  the  reasons  t  ehloh  the 
eonurt  rendering  the  fomer  deoree  or  jt»ig»aat  mny  hav>?  friv^en  for 
doing  so*  *  *  ^    STor  is  awoU  foitter  judi^aent  or  deoree  oonoluslT* 
only  as  to  qiuestlane    vctually  and  formally  litigated*     It  Is  eon* 
oluftlre  as  to  all  (4ueetlons  ulthln  the?  leeia^f  whether  fonaally 
litigated  or  not."     (B-.xMoa  et  al*  r»  A]H<iltog  of  Pub^ly  Aoeonnts 
<^t  a^t»  125  m»     122f  135.) 

7or  the  reasons  Indleated  tho  Judgnont  ef  th«  Mimlolpal 
ttnrt  of  chle^gb  Is  rerersed* 

Grldley*  P.  J*,  and    toanlani  J«»  eoneur* 
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J*  Ji;si:c»  aoing  1>uiils«ft«  at 
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U   l^STiai>  KKKW23S  iJSLI^«J^::^a   TdSt  O^ISim  OP  THiS  COURf  • 


PXmlntlfft  brcufht  an  action  on  thft  tta«»  ai^alnet  th* 
defendAnta  to  rtcorer  d«uwM9«s  la  oonneotion  vlth  a  oertalti  axcliaiica 
of  v«al  eetatOf  In  wliieh  tlt«  defend anta  war*  lirakara*     a  pl*A  of 
not  ^{ullty  «&B  fUady  the  o«.u&«  «a&  oallcd  for  trial*  defendoata 
not  appearing  a  Jury  w«a  Utpanel^^d*  a  T«rdlet  vaa  returned  for 
t9»d209  and  judgnent  rendered  on  ihie  yerdlet  i^alnst  defendanta» 
fax  a  reTera&X  of  which  they  aued  out  thla  writ  of  error* 

It  la  oontended  that  the  dfolaratloa  did  not  otate  a 
eattta  of  action*     It  alleged  in  auhatanee  that  plaintiffo  were  at 
and  prior  to  aept<iintoev  14*  19^3*  the  ovnera  of  certain dEfscrlhed 
re&l  eatato  in  Chlo&go*  Ullnola*  axid  defendant*  were  eag^aaed  In 
the  huainesa  af  eellias  real  eatate  on  GonaBlaelimi  that  defend  ant  a 
aelloitod  pl&lntlff e  to  trad«  thalr  o^ulty  la  aald  property  for  a 
fam  in  the  State  of  ^laoflttaini  that  to  Induee  the  parties  to  enter 
into  a  eostk«,et  of  exchange*  defendants  falsely  and  fraudulently 
repreecnteid  th^it  Ch^i^rlea  a*  £wfahl  v%5  the  owner  of  a%14  v:iooonain 
fami  th«t  it  waa  worth  #46*000  and  shat  fehera  ima  •»  inow^ranca  of 

15,000  agalnat  the  land*  well  Isnci«l»g  eueh  reprffsentatione  isare 
untrue;  th*t  pl?.intlff»  relying  on  ^ueh  re^eeentAtiona*  executed 


SSMt 


fi^l9.i-..0a2. 


I 


\.  «r  ^  i^   Y  4^' 


■'  #iie  i«-  V 


Iks  .:iT%X«  •«  atllt 


»  :  *,'    .Last   to 


a  •«rtalii  aXltged  aootraet  of  exehaiig«  on  eondltion  tlmt  It  b« 
•SttOttied   and  aecepttd  lij  KufalOL  wltklJi  tw^at/^four  hours  |   thnt 
Kttfahl  was  not   th«  ownur  of  oald     isooaala  proportjl  t^t  tha 
praparty  wao  not  worth  $»45»0a0|  that  EufiOa  refuatd  to  aisn  aald 
idLlofed  oon tract  tyibhln  twtiity^foiur  hottrn«  tout  mac«  a  eount^rr 
proposition  to  plaintiff e»  whlnh  th«y  rofuood  to  aoeep&t  and   than 
MaAjr  days  after  jsald  KufalA  olgnod  aald  aXXeg^d  eontr^ot*  «»d 
dafoBdaatK  recordad  oaae  in  the  recorder* «  offioe  of  Cook  ootmty* 
XXlinoia*  oa  neptoiAor  Hit  319^5*  that  Oebotoer  lit  l^aSt  plaintiffs* 
through  thoir  attoni»y»  went  tlwe  d*«f«ndiRntfi  a  copy  nt  th»  opinion 
of  title  to  3aid  prenlaoai  and  en  Ootohor  Mt  191&5*  a  attpploiMtntarjr 
opinion  of  titlo  pointing  out  a^'.ld  «^  cefeota  in  th^  titlo*  and  on 
Ooto1»«r  31 1  192^0  a  l@tt«r  to  tho  def^ndaata  pointing  out  th«  defeats 
in  tho  titlo  to  tho  prcratieao  in  ^iaoonsin  and  the  fraudulaat 
repreoantationa  of  <lef«ndaat8  and  resoindce   aald  all«£r«d  aiproeaanii 
that  thoii»aftar  the  plaint  if  fa  tur»!@d  ertt  to  other  real  aetata 
aganta  their  aaid  propftrty  far  aal^  and  they  pfwimt^  a  hana  f idf 
purehasor  therefor*  xv&iiy$  willing  and  ahle  to  ieIto  to  the  plain- 
tiff a  $10*0001     that  plaintiff  a  esi^llet!!   then  upon  the  defendants  to 
releaeo  said  allaged  oontraat  to  then  a«  a  oloud  on  »halr  title 
and  to  renoT^  the  ease  aa  a  oloud  from  the  reeorda  of  the  office 
of  the  rtrcerder  of  Cooh  oounty«  Xllinoia*  and  infomtd  then  then 
and  there  that  they  had  an  otttr  to  purohAee  th«>  prop<^rty|  that  ths 
defendante  refuted   to  rsleaee  oaid  eoisferaet  and  plaint  iff  e  «t-re  not 
ahlo  to  nake  the  deal  datiefactory  to  aald  purohaaer  by  reason  of 
said  refusal*  and   to  release  said  contract  frsm  record o»  and  therelqr 
loet  aaid  sale* 

Tho  deolaration  further  alleged  that  eaid  prope:fty  was 
Btthjeot  to  a  first  mortgage  of  #9S*000  and  aoerued  interest*  a 
aeeond  aorigago  of  4;1«*95C  and  ^erued  interest,  «nd  a  third 


wS* 


94  %k  «mM  mUHht^  ^  «MMi^  t»  fMimtm  b&^^lSM  oialiM  m 
MM  t«rf«  ix*"**^^  «*«»••*>  W^  t*  w«i«  •III  #«o  •*»  IMMI 


-U9-sq  «c<£!  o?  «X^ii  «iil  ill 


•si«Xq  m(^  f>4  •tIr  04  sl<f»  Aiu 


*U<i    n9».t 


-iic-^  ie.  '-iii«9»t  ads  )o 

^.u^  t«iU  i*di  9x*^S  smm 


r^iui    ij^,i; 


Korlff«s«  9t  #3»VS0  Mid  fte«m«d  lBt«r«Bt»  and  certalzi  ehatttl 
mortfftiC«ft  en  furnlturs  In  ^04  fr«iil«««|     that  %h«  plAlatiffs 
wvrtt  bekind  in  %na  int^reut  pec«*sts  at  aatd  tia*  and  th*  Bortipiifo 
vtxtf  to  h«  f3i-eolo»cdt  vhloh  facts  th»  d«if«adaais  th«a  and  ther« 
ka«vf  and  said  iltfeadanta  olao  knew  tha  plaintiffs  miat  s«ll  at  once 
or  IOB«  eyerythins*  «u3d  the  plaintiffs  did  wH  at  tlt«  1»«st  priod 
thi/j  ««Ta  able  to  ol»taln  and  rec«iT«d  n^t  frcH  said  preal^es  1180 
•aah  and  a  eostr>-et  for  an  dqalty  la  a  Kl^tUKan  faxA  wbioh  «as  wortli. 
noihlss  abere  Its   inctmbraftcas* 

JiiM  rule  is  tia^it  vluurd  tlwra  la  any  d«f aatt  Uq^xfedtioa 
or  omisBlCHi  la  any  pl«^lag»  )<h«tiicr  in  sabstanoa  or  in  fora*  whleli 
ttauld  har^  baeia  a  fatal  db^t^etlos  upon  d«aBurrert  j^t  if  the  Isstui 
J«iai^  ¥«  ««dh  as  na&tssariljr  raqnirc^dg  on  the  txial»  proof  of  t2M 
facta  ad  dftfeetlTtlgr  atated  ox  aaltt^xi  and  vltJMUt  vhleh  it  la  net 
to  d«  par«adne«!  %hai  altJMir  the  judgi:  vould  (.areet  tlie  Jary  to  giret 
&£  th«  ittjry  «oald  eAfu  i;iT«n»   %a»  T«;xdiet»  auoh  dei£iot«  i«;^xfeeti<m 
•r  dttissloa  is  duxev^  t»y  ih*  Teardiei*     (G»,  «  ^<  !•  .<i*  H»  C^»  y«  Hinea* 
15a  Ui*  I6I1     w<oa»dItdat«;j   CqaI  c^*  v«     0Jaeihe>>  167  ld»  63s»j  |te4«a 
Y*  J»  :•.  1*  »  ?♦  lisTm  Ca*.  276  idt  ii2«}       if  the  dtfolaratlfim  ia  the 
ia«t«dit  eit««  djiitt  stand  thi«  teat  tls«  poittt  nu»t  )i«  ovsrnaed.     The 
dc^lax^tl^  au  t  allege  sXX  th$  cirs^xnstsjnces  necca^ary  for  the 
o«i]?pttTt;  el  Ui«  '!3t\«a»  ana    if  any  iso*   id  to  '^e  ^one  hy  the  plaintiffs 
h«f{»ir4  %ho  adcruiag  of  ih9  4c>ft3!sd<iat«'   liahtlltr  the  perfecmajaee  of 
tJtet  &«t  »tt«t  H*  Afmvifed*     If  the  ^ecl^atioTi  is  m  defect  ire  that 
it  till  »ot  sm^ti^lB  tl»  Judgmeat,  aixek  cef?ct  xa,ior  b»  tsji^n  ndraatage 
•f  da  adtioH   in  arre*^  of  j^iU^esit  or  ot»  «?7ror» 

this  caod  1j»  ^«t'»««a  tH«  plaintiff «  a»?  tha  psraann  alleged 
to  have  ^oliolted  th«  plalatlffa  to  elgn  t?i<*  aontyaet,     -tuf^ihl,  the 
•th<a?  party  to  th9  contaract*  la  adt  a  ief^udoa*  tti  the  eaea*    fldr 
eharge  against  the  dsfendaate  la  that  they  refaaed  to  exeoate  a  re- 


Mr«rti  5iU  11  l9t  iiJY^<«3&  »«««  »ot^»*U*  XjuTcI  ji  HdMf  #ir«(f  kSmm 

t^T.'  i  •«  xvrt  Mi^  #tt««^'>  Aitt««  «^i*l  dit^  «i<d^tfte  iAil4  «MKMM»^  »<^  f»« 
litritt  tT  tf-  »^  *^-^  tX  >^  ^  #.;>/     «^i£^»T  iil#  \i(  .>atir4  «i  ittiK«i.&«  'it> 

MfT    •fttim^oTtf  vtf  isifln  ;«^t>9  mOi  fnU  ^isU  tckt;»«  a»t  ft«ti«  ituii^mx 

•dt  tot   Xt*bff09«R   »MKfirMDC-rr:2    t|S#    lift   n*!/*   JUKI  «9l#«Ta|»»» 

•nUnJtMm  9^  Xtf  9«M  •<;  ««  «l  #*^  ^a  %/   ham  tVL^fHi-  9ds  \o   riiiinn 


l*»ii«  of  th«  c<mtmot«     tH*  reXftaiiC  t«  t>«  of  any  ralue  attist  1>« 
•  l^«d  by  Kufnbl*       Thcr#  In  no  aXXegatlcm  tti^at  plftiatlffs  r«<iU«8t«A 
Kuf&til  to  «xeottt«  a  releattt  or  tkftt  KmitML  refttomi  to  do  so*  or  tlia% 
it  lay  IB  the  power  of  %hn  d«fendajito  to  oxoemto  a  rolo&so*  in  etiMr 
«ordo«  it  failoc   to  auLlogo  a  faot*  the  <&xtoi«noo  «f  vhieh  wta  ntovsoaif 
to  ontitle  tht  pl4lntiff»  to  rooorttr,  &n6  MRl«r  ouoh  eirowaotoaoos 
tli«  dtcl»vr«tlo»  <lo«8  not  »tat«  a  o«ui«o  of  /motion   (Brytridffo  y»  I3|.li»oi^ 
?ltgl  got..  2»?   111.  511     WalUrit  ▼>.,  City  ff  Oftwat  240  111.  259t 
Iff6ft>«IQL-TJuJ[SliaSlXj.  ^32  Ill#  554 )t  and  ishero  no  o&uoo  of  amotion  1« 
ot«t«(l*  th»  ofslesion  to  ellejf^o  eo««7!tlnl  fsicts  is  not  oor^d  by  Tor* 

*•!•«•     (?H«g»^  g<>*  ▼^  »»uUiB«  ?as  111.  438.) 

7h«  juilgaHMit  of  tho  Cirouit  oc^rt  will  bo  rereroea  and 
the  entttse  r«B«Rd«d« 

Oridloyt  P*  J*#  and   lazyslan*  .?••  o^aeur* 


■  .auft  •sv'- 


ssest 


GB^:I1TXIAH  OK  OSS, 

▼• 

TIKaXIlA  K«  H*  OllOSd* 
(dtftntf  flint)* 

App^llaai • 


266  i.A  613 


U  JUSTXCS  CiSUI^iB  Xj£:XXVKK>.X>  TBS  OPIKKai  OF  TES  COHKT* 


CooplaUian^  £il«d  hiii  to  HI  for  dlrorce  on  &h«  ground  of 
deeortioa  oad  ^lenffd   tliat  Vltc2-«r  w«r«  t«o  «tnor  childrofii  of  tti« 
B«rrlaso  of  tho  p«rti««  «ua^  pY«y@r^   fox  tkeir  custody*     s«nrie«  was 
iMid  ^  pubXieatloB  tuui  thM  defaiiXi  of  tlM  e9foii4aat  wao  ontoxod  on 
A.iagit«t  9*  1$30«  i^aa&iskg  eoaq^alnmsit  a  diTorotf  sad  in  th*  deeroo 
the  el^noeller  foaad  tiLxt  tiioro  wor«  h9tn  to  th«  petrfcl^s  tvo  mlaor 
ohixarta*  P9t»r  sjad  B&rV»x«a»  unci  t^t  it  w^b  for  th^a  bout  intdroots 
of  »ald  cteiUdyoa  tlm.%  tholr  eatrot  ou.<tody  sm&  e<Stt«Htioa  to«  glTcn 
to  and  rooted  Is  tho  0O«gplaiAi«t«  mA  it  o&«  adJ«d«od  that  a  pro- 
termed  ocpar&tioa  &grG«n£'Bt  t;aterod  iMt&  hetxt^^m  tii»  coB^Ialnant 
and  th«  defoadfijit  vao  Illegal  aM  vei(i  asd  ag&isst  pubXlo  pollej* 
To  roTlow  <ml^  Vxal  part  of  tbt  d«o.roe  adjuddlag  that  the  »oparatl«i 
8«rft<?ffieat  waa  illegal  aad  TOid  the  defeadaat  8tt«^  otat  a  writ  of  error* 
Thlo  court  OR  Xay  1^»  l^Sl*  roreroed  that  deoree  aad  rMroided  the  o^tiao 
to  th«  Superior  court  with  instruct ioBo  to  oaottd  the  decree  by  etrikiag 
ther«froM  the  paragraph  relating  to  the  preteadtdi  oeparation  agree- 
aent<     (Sroaa  t<  arooB>  347S8t  opisios  not  pu'Dllohed*)     June  11»  193I» 
the  defendant  preo«Jtefi  the  aaadate  of  this  court  to  the  chancellor 
of  the  Superior  court*  and  on  August  20,  1951»  the  defead^yat  having 
szrtered  her  gcoieral  appearance  subadtte^  for  «itry  an  eaaende^  d^fxrt^ 


.iwi   -i'sH-  ir"'*  x*?^*- 


MMC 


1o  iiawih  wtj  PC  9«ivYiJ>  Ttc 


-no^ 


•\»iSmi  •tXtfuf  ;»«»^«;|A  »a;»  a2ov  bax.  Iss^XXI  &  :-;?  ir[^^9%«t»  fttft  &■» 
*«»«co  !•  ill*  m  4uti  buHt  ittmhiirA^y  „ ..^-.-.  «*^jy  tinMMi#ta« 


in  oonfomltj  ulih  thi»  court's  »i»ilci  anndat*.     Th«  ehane«Xl«r 
therpaft«r»oa     •ptoiAar  9t  1931»  i^poD  petition  ct  tht  ooaplainaat 
aad  notl««  to  dtf«n4ajat*o  «olloltor  antf  upoa  tht  testlaoay  of  tho 
ooaqplalnaat*  rjwndot^   oalii  <»«ro«  •/  dlYoro«  by  addlac  thereto  tlu» 
fladljig  tlt&t  there  was  a  third  miaer  child  of  the  part  lee  naaiea 
Anna,  horn  la  He«  York  elty  on  May  1«  192a,  who  Is  aot  aow  »ad  nerer 
has  h*«B  wlthla  the  Jttrl»<Uctlon  of  the  Btate  of  lllla«i»»  and  deorood 
that  tho  qaesitloa  of  th®  oa@tedy  of  Aaaa  ho  reaorre^.  for  further  ooa* 
•i(ier«ttoa  and  order*  provld&<^   auch  child  be  wi&hla  the    ^tate  of 
UllBOle*  aad  perpetually  enjolaeri   th«^  eonplalaeat  fr^B  in  any  way 
attempting  In  any  court  of  the  "tate  of  xillaoU  to  e«e«re  the  euotody 
of  ftftl(i  child  oBtll  aueh  tlae  aa  the  ehlld  he  personally  within  the 
Jurisdiction  of  the   >tate  of  XlXlaol0*     to  reYeree  thlo  decree 
defendant  h»e  appoalod* 

The  defendant  contend «  th^t  the  c>eoree  appesJLed  froa  Is 
▼old*  flTot*  heeauae  the  court  wae  without  jurl&dlotlon  to  enter 
the  deoreet  eeoend,  OTea  If  the  coiurt  ^H  Jurledlotlm  the  trial 
court  coBdttot«d  the  bearlas  lapr^perly* 

The  aaly  question  neoeeeary  to  he  now  effiseldere^  prtt^erited 
hy  this  record  !•»  Pld  the  court  hare  jurladletion  to  ent«r  the 
decree  appealed  froKT     The  petition  of  oonplalsant  upon  which  the 
decree  of  i^^epteaher  9t  1921»  vme  entered  allegprd  fiater  al|^^  that 
on  July  ip  19S0>  he  filed  a  bill  for  dlvoreo  and   on     uguat  9t  1950, 
a  decree  for  dlroroe  was  entered'  against  the  ^<i»feniAim%  ex  Bfey,;feei 
th&t  when  he  flle<^  hie  bill  he  representee   to  the  court  that  he  was 
the  father  of  two  child ren,  Peter  and  Barbara f  th&t  the  Superior 
court  granted  hia  the  dlweree  and  custody  of  the  two  children t  that 
at  the  tlao  of  the  fllla«  of  the  bill  and  Rt  the  tiae  of  the  entry 
of   the  decree  he  was  aot  av^are  or    the  birth  of  a  third  child  aad 
that  deftndaat  f  xaudulently  ooacealed  frcn  hlia  the  birth  of  a  child 


>MVBi  Mlttaq  ail^  )•  ^^^  ^<»*^  ^^^^  *  "^  ^*^  **^ 

ti  writ  >»i^H*<{q^  «n»«t)  vii  imii  »Ua^a9^  4M»bei»l^ii  «K\ 

k»4»*««t«  {»oit«t»i««»u  nan  ftd  9^  %ti^««i»9«K  t»ii9mu$  xlaa  Mi\ 

aif#  i9$n$  OS  obiit^tin^l'usl  ^tmA  tfvmto  *Ai  kXH  %%l  "rswi^t  ml0  XJji 

4  "COX  «0  t«if^'  m  JI90  tttaTi^  Ycl  uitf  M  b9in  m:  <vetx  •!  \(^49 
tMsmJikk  <tn*^»t^h  HAS  imUmj^  u^rn4ut  aj»w  i>9X9Wlb  fX  ■|if»j|#,< 

^  '     ivxw  -  .       as  !•  Mili  ftHJ  is 


%•»  K«y  1»  192a •  turned   -4nmt     thisi^t  tke  first  kiiovl«d«*  h«  hnd  of 
the  ))lrth  of  e«lci   ohlld  nnfl  Uaj  a8»  1931 1  that   la  August  of  IdSO, 
iM  vstahlished  s  trust  fund  to  1»o  psjrablt  on  his  death  to  hto 
ehlldron,  and  th-%  if  said  ohlld  Amu  Is  his  child*  she  is  sntltlo^ 
to  share  in  the  trust  fundi  th^.t   If  the  oourt  h«id  kaomi  of  the 
oxisteaoe  of  mid  child    -naa*  the  deeree  of  divoroe  7>ould  not  hoTO 
hooa  oatoret!  without  proTlaion  for  hor  eueitody  a»d  support*  owl 
yrsyed  the  court  to  Inquire  into  th9  parentage  of  sdld  (^lild  to 
dotersdne  who  ie  her  f&ther  and  th»t  the  court   set  aside  tho  dlroroo 
dooree  on  the  ground  of  the  eoncealsent  of  the  birth  of  said   ^xild* 

The  final  deoreo  of  divoroe  irao  entered  August  Bt  1930t 
in  the     ttgust  tentt       So  order  of  the  eourt  appears  to  bo  eatorod 
fit  th^t  tiao  et  at  the  next  tcntt   to  Bodify  or  yaoate  thf^t  tieoroo. 
The  deerto  vias  uadev  the  control  of  the  court  during  the  ^^ugust 
tera  at  which  it  wfAs  rendered,  an<!  cSuriiii^  th«   3epte»bor  tens  (Par- 
Ill,  Ch»  37,  Cahill's  Xllljoois  BeTissd   Ht<stto.  1931,  p«  921),  nad 
ftight  have  boon  sot  asldo'  or  Taosited  duriac  tho&o  terms*  or  sub- 
sequent!/ upon  motion  last^o  during  those  terms*  and  ooitiBUOd  to  a 
subsequent  term*       fter  theseyWS^eli&psed  the  ouurt  «as  wteUjf 
without  po^er  to  set  &8ide»  Taoeto*  m^ity  or  «ganul  the  deereo* 
"/fter  a  term  has  elapsed  a  decree  may  be  corrected,  on  motloa* 
In  matters  of  form  or  asere  olerloal  errors*"     (Tosottl  Byowi|a^  Co^ 
T.  llQchler*  20  J  111*  369,  372 1     Tot  tea  y*  Totten^  299  id*  43 > 
Mclntoah  t«  C^o^h   3'H   id*  6*0 1       V«lde_T*   SojMf.OfJgj.  253  111*  App* 
274*  2d5*}       the  ground  on  which  tho  complainant  sou«;ht  to  sot 
aside  the  divoroe  decree  wat.  the  ecncoalmont  of  the  birth  of  the 
child  Anna,  or  in  other  >«fords,  nowl^  dlsecverod  orldenee*     A  potltbn 
for  rehearing  ^  the  ground  of  newly  dieooTered  eTlcJeace  »u^t  be 
InToked  prior  to  tho  adjournmont  of  the  court  for  thft  term.     (Elaao  ▼. 
•Blgfts,  133  III*  leOc)        Tho  proper  method  of  impoaehiag  sad  oettiag 


u  kmi9^  >iA»iir«iAJiil»  •**  ^««"    %»m^-  *«<iw«  •••t^  *^  x»it  m»4 
biiltlm*  «t  Mto  %^tfi»  alji  Hi  mhU  kU^ft  il«<K  tl  t'^M^   MW  <MMrttitt<l> 

« /'COX   «tt  ^tfji*/ .    i-    r  5  •-.    ss^   :-.at37:  ■  •  .c*i>   JJMtll  »tfT 

Ami  ,(Xi»  »«  «i  'ift-lv^iJ  ll*««iXii  a'XXilW^^  »f«  .lO  tiXX 

*9»'-  '  Simnji  fa  fili^oiH'  ,#.t!f"r«-  *T5?i;;i..  ,.   x#«»q  #Mlil#jHr 

erf/  lo  .ilti¥  tKJ    ic  *a.....  „,.^^  ,.,. 

nriWJ  ;r>i-.M*v    ..ttvoani..   ,.,.^.    ,:,,^^-    ^  .^,,  ,,,   ^^  ,, 


9i9idi9  ft  d««r««  m/toT  th«  tftytt  is  to  flXt  sa  orl,<?lB*tl  bill  la  %}vs 

r*T»r»«ri  or  Be<iifi«d»  ftocordli^  to  tlio  o<iul%ieo  of  th«  partioo* 

162*)  the  petltlMi  fll««  iiy  ocMuylAiiiAnt  upon  whtc^  tli«  <S<eofeo  of 
Augttot  9»  :i.9^;/t  i«<^s  VMMtoA*  aM  tht  eeoxoo  of  .iej^fteadior  li^t  1951Lff 
oBtorotft  wao  not  *  bill  of  r®Yi<rw»     (Tobt^ai  t»  Tot»i>ii^ff  193  ill» 

7h«  deoro«  of  Aii(Ett«t  d»  1930 »  ^i»s  &»  f^l  foroo  oad 
of  foot  tiao  ^^ip«rio7  court  waa  irlttltout  pow«r  &o  oaiar  %}ie  aeoroo 

of  S«pte«b«3r  9»  195lt     aJ»U  it  foXXovo  tJiaw  &li«  4«er«o  im.a  orsroaeouiily 
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COUIhT,   OCK.K  COORTT* 

Zi56L.A.  614"^ 


»•  jt7?TicE  scAiLAi  mixrmm)  tbr  oi^xirxow  oy  thk  comf* 


Aa  aetioB  ia  assifli^ftl^  ^(^a  brouj^t  V  tht  plalntiffst 
Attoracyv  at  lant  to  7t«0T«r  thts  r«)0oiia1>I«  ▼«!««  of  •errloas 
allHT^   to  te^o  ^M^*  r«na«7«d  the  defesdASt  is  eonnactioa  with 
its  191B  and  19X9  fo^oral  incmtm  ami  exaess  profits  taxts*     Thsra 
vfts  a  trial  before  tba  eoiurt,  with  a  Jury*  sad  a  Terdiet  returnoa 
finding  thn  is^^uss  in  favor  of  tte  dtfoadajit*     Jtt<i0B«att  w&b  <mt«r«4 
apoa  tl&t  ir«r«iet  sad   tits  plaiatlffs  liave  apyoaloA* 

1!lie  oass  woat  to  th«  jury  oa  th«  first  cHSunt  of  t&o 
aaeatfa4  dsolar»tlon»  «bieli  «ll«8«ai 

«Tlakt  tho  plaiaiiffo  togotbor  i»ith  ?retf«ri^  A*  TIaailia 
voro  oo*partaero  praotieiag  law  ia  tho  vity  of  CHIoki^  uader  the 
aaao  of  ^jrAo*  Hsaaiagot  rhuliot  ^tstbrook  and  v  at  son  diariag  the 
yoriod  fro*  Kay  1*  1982»   to  .^agust  5»  1929  y   th&t  on  last  said  dato 
•ai4  ee«partBers  wrolly  afroed  th- t  univ  flrn  should  thenosforth 
OMttiaao  tiatfer  tho  aano  of  ffydet  HenniaKSt  -«8tbrook  and     atsoni 
%hm.%  mtM  fliaXia  ohoald  withdraw  ae  a  p^^rtnen  that  his  withdrawal 
ohoaK  ia  ao  wio«  disooatinue  said   eo-partnershipi  th<«t  la  accerdaaeo 
aitk  oald  agro«»oat  said  thulia  thoreupon  withdrew  and   th^it  plaint  iff  a 
tT<m  theneo  hitherto  eoatiaued   said  law  pructleo  of  s^id  eo*p»rtaer* 
ohly  and  saeee^ded  to  sll  the  aseets  sad  busiaose  of  said  eo* 
pArtaeroi     that  oa  the  Sth  day  of     ugust,  1929,  plaintiffs  beoawo 
aad  ao«  aro  the  owners  of  all  unpaid  olaias  of  said  fira  for 
OOMfOnsatloa  for  legal  scrYloee  of  said   oo*partnerehip|  that  oa 
oald  date  sad  Thuliat  for  a  T^uable  coasideratloa  assigaed  MT 
transferred  to  plaintiffs  all  his  right  ia  said  oo-partnership 


.a 


.  .    •"!?  I . 


*..{. 


ma 

ttiCir 
s 


»a9j 


.»  ^  .  <^i 


3   «t«ft 


»»a«t«»  lacluciltig  All  hi 8  right*  tltlt  and  interest  la  aa^  to  %lm 
«l*im  for  ««9«aji<itlofi  f<}r  legftl  serrie«8  r«B4ere€   to  the  dcttnitmt 
Hy  hta  aad  tte  ylaUtlffa  i«  referent  to  mm!   la  eor<n«eti<ai  vlth 
th«  iQOOBO  aai  •xoeos  pronto  tfixoa  eloi»o4  ky  th«  United   3t&teo 
CMuio«lMior  at  Xntcmml  1  «Tonav  to  bo  <lu«  frcoi  tho  diefendsmt  for 
thM  yoovo  191.^  otttf  191^1  oa4  thut  tko  plaintiff n  ar«   the  tfs.ultablo 
aatf  bono  fU«  o«nore  oi*  e^^U  claUi  for  eonpoa««(tloa  for  logta  oer* 
Tiooa  00  rondorotf  tho  doftfndfijat* 

*>nd  thot  in  th&  yv'^r  X%9  the  (Jefeadont  r«(^eiToe  «  notioo 
from  tho  Jnltod  ::totoo  Oolltotor  of  Iat«rrol  riOTonao  i»tf«tiaff  thot 
oortoln  U^^dactloao  amto  hy  tho  (fefoadiedit  in  ito  Inoono  im4.  oxoeoMi 
pronto  tojt  reiurno  for  the  yooro  191A  and  1919  ««:•«  not  allowahlo 
hy  fi«}14  Collector  «nd  that  adidltioaal  taxeo  were  therefore  clalaod 
fox  0T.iA  tax  yo&rol  tih^t  thoroHpoa  tlM  defontfaat  rtttained  tho  fim 
•f  ay4o»  Honaingo»  fhulva*     tothreok  wa4  ^^atoMi  to  ttUce  ehaxfo  of 
oaid  aattt<ro  on  hohnlf  of  said  4ofon4aat  and  to  roaiot  tho  olaivo  for 
wUtitional  taxoo  and  taJco  may  «ad  oU  otOfo  th^^t  nii^t  ho  neceoeary 
to  adjuot*  eottlo  or  reolat  a^^ld  elalB  for  odOitioaal  taxoa*  and 
ottthoriscd  anid  attomoyo  to  onuoo  ondiio  to  ho  node  of  tho  Ouolnoeo 
of  the  defendant  for  oaid  yearo*  nad  ogvood  to  pay  oaid  fim  re'>0on« 
able  feeo  for  oerrioeo  rendered  and  to  ho  rondorod  in  coaneotlon  with 
oaid  not  torn* 

"And  that  tho  ooid  law  firm  aec«tptf!^   oaiid  «npio;^irtRt  and 
(Rifaced  »ttditor«  to  no  oablo  arid  flaaaeial  data  r«lfttiY«  to  t^ 
buoineeo  of  the  ig&f«nd.^at  for  »$  id  yoarof  th;£tt  o»id  data  o&o  lorej^^red 
ondsr  the  dir«ctlcai  of  »aid  fim  of  attorneys  sttK?  th&t  the  ot&tononto 
vero  ttoeNS  in  eonnoctl<»  with  the  he^^rlacs  la  the  United    itatoo 
laternal  H«T«nue  t'ep^artaeati   th-it  the  b?aI<I  ce-i'«TtR«rohip  or  fim* 
throngh  ono  of  ito  partaoro*  attcad&d  heariago  ta  Chioage  and 
wa^^toni  and  thoreaftor  attomied  foiay  ai»9oal  hearlago  hold  in 
Chioa^in  omi  faar  appoal  hearlago  hold  in  ^^aohin^ton  in  r€f@r«B«o  to 
oaid  olaln  for  adt^ttional  taxoaf  ths^*   %l3u  ri^af tor  a  fiiNting  «taa  nado 
by  tho  CoosiiaBioaer  of  Internal  BoTonao  that  oaid  ad^iti«n»2.  laoena 
ond  oxeoos  profits  taxes  ^ttr^  dU'i*  tmd  &  cs^moMl  wtie  mn^ti  tat  poynonl 
by  the  defea<l£mt  for  actoitiMn.1  lao^aoo  and  eaooso  profits  taxes  and 
penttltttjs  for  th«  y«nr  11»Xa  in  th«  mik  af  S113»?S7«»«5$  thu^t  there** 
after  a  finding  wa«  na^e  by  said     oasE>iio« loner  tht^t  addlti^oal  laeoao 
and  exoeoa  prof  ito  taxes  ond  ponaltioe  oere  daot  and  a  d^nva^  was 
aado  Ml  tho  defeadsnt  for  tho  paynoat  of  f8tS2d*lB  for  tho  year  1919| 
that  ther«af  t«r  said  oo-p«%rtnershlp*  through  mi«  or  nore  of  said 
pArtnoro*  preporcd  and  filed  a  petition  for  review  before  tho  Ualtod 
states  Board  of  Tax  Appoalo  ia     iiahlagton  for  <ia«h  of  said  ta«  yoarai 
that  8ai4  attorueyo  attended  and  repreisented   the  defendant  eit  too 
trial  before  the  United    .t  tea  Boar^  of  T  oc    ppoalo  In  T«ehiag:t(ai  and 
thereafter  pt^l!^^t*^^  and  filed  a  brief  In  oonneatiatt  ther«with|  that 
as  a  result  of  oAld  st^arriees       finding  was  aado  by  oaid  Board  of  Tan 
ppealo  la  Februnry*  192T*  ouii>t&ining  the  ««Btentlons  nado  by  said 
attorneys  and  direetiaff  th;%t  nh«^  t^ixos  for  th«  years  1^'ia  and  1919 
be  reooa^tttod;     that  thereafter  aj^id  «;ttoraoy»  appeared  before  tho 
united   states  Bosird  of  Tax  Appeals  aad  sabnittod  a  rocooiput  titsm  of 
said  t^xesf  XhsX  as  a  rosalt*  a  final  order  ««,s  entered  by  »«!.id 
OBite<$  itates  Bo^i^d  of  Tax  Appoalo  fiadiag  tho  taxoB  dae  for  tho 
y«ar  1913  to  bo  #lSt714«M  tnotead  of  :il5,37a.d5t  aad  th*t  there 
gore  no  ad<?iti«sal   laeeMO  and  oxeess  profits  taxes  dtt#^  for  the  yeav 
1919 1     and   that  as  a  result  of  ssiid  o#rTlt:e«  there  s»as  &  s&Ylng  to 
the  defendant  in  th«  tot&l  sum  of  ?109»904«S«f  and  that  the  defendant 
thereapm  bootsne   and   io  ao«  liable  t>  pay  tho  plaintiffs  th^  a^m.  of 
I59»702«90  far  their  >oa«onabie  fcoo  and  ehar|[oo  in  oo^uieotion  there* 
with#* 
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Tilt  dtfeadant  flle<:  a  plea  9t  %h»  c«ii«inil  l«»tt««     Mo  qu^atl«B  is 
r«is«d  mm  to  th*  plead  ingt* 

That  th*  plaint  iff  a  Made  out  a  oriaa  faoio  Oftso  eanit«t  bo 
•oriottal/  tfisputcd«       7rc<i<>rloll  A«  ThuliA  vas  a  oartified  ]^blio 
accouQtaat  aa6  also  an  <Jttorticjp  at  iam»        He  waa  a  partner  In  tlto 
plaifitiri:  fir»  txim  im  uniil    .uffuat  5»  1029»  on  nhioh  data  Iw 
retired  fro«  th«  I'irs  ajui  aolA  to  tfeio  partner ohip  all  hio  interest 
in  tlie  eajnOf  iaoludinft  tl&o  instant  el&in*     The  theory  of  tho  dt^fand* 
«ntt  as  stated  In  ite  brief»  is  "that  Thulin  «ae  enpl07«<^   in  tho 
latter  p&rt  of  1919  to  gxuSH  the  books  of  the  ^eteadsmt  eorporatloa* 
and  to  take  oare  of  all  of  «f»fontiant*s  tax  work  and  associated  legal 
■natters  for  a  stiyulatet^  retainer  of  IftOO  p«rr  ymnr  and  out  of  pooket 
oxpensesi   that  the  eoasid«r«iitloa  for  the  enplo/nteBt  of  rhulin  in 
1919  was  tl^iat  lie  w&s  both  an  accotantant  and  a  Iri^yer  a»i  conla   tsJce 
0ftr9  of  both  the  account  inc  end  legal  work  in  eonncrctlon  with  tho 
avMitinf  and  tax  natters  of  the  defendant  oorp^r^tioni  that  Thai  in 
andertock  to»  and  did*  fro«  1919  to  19ZB,  attend   to  the  atiditin^t 
tax  and  aseoolated  legal  natters  for  de  fondant »  or  o«t.ttsed  the  b^m» 
to  be  attended  to  hy  soMOond  acting  for  hlaK»  including  thus  accounting 
firm  of  Thulin  and  Company*  of  whii^  limlin  was  prcBidentt  and   the 
plaintiff  law  firat  ef  which  Thulin  and  Watson  were  ne»ber«  under  tho 
ISoa  a  yesir  eontrnci}  th^'tt  there  was  no  now  oi^tOoynent  of  Thulin  or 
^atson  or  of  said  l&v  f im  and  no  agrees^nt  in  19S3t  ^t  at  rmj  tine, 
with  referenoo  to  additional  ooap^nsationt  either  for  thulin  or 

at  son,  or  tho  plaintiffs'   la*  fim»  for  hf^nriline  the  1913  ^d  1919 
t»x  Batters."  and  ths^t  the  yewrly  payment  hy  the  defend^ait  of  $500 
and  out  of  pocket   expenses  paid   for  the   serwie#8  for  ^hich  tho  plain- 
tiffs  are  eulng«      Tho  plaintiffs  «aint&ln«w?   th«t  Thiain  wo«  nrrer 
Oi«>loyed  by  tho  defendant  to  audit  the  books  of  the  defendent  cor- 
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pQr^tiMi  SUM!  to  tftk*  Oftrt  9t  all  of  tiet*nArm%*m  t«x  work  and  aftiio«riat«4 
l«f«l  jguftttem  for  %  stipulated  retmiBer  of  $500  a  year  aad  out   of 
fookot  «x9«fi8tt««  Ituz  tluit  <9"Tly  la  1920  Ttaalla  ft  uoaiMuor*  an  atitfltftag 
firm»  undertook  to  xcnCer  au:31tl«ie  and  aocountlag  Benrloee  to  iko 
dofond&ntt  but  dti  not  atlpulnit  any  prloo  la  &^T»jiot»  a»£  thmt  tko 
jplaintlffa*  olalx  for  uarriees  «ae  not  co»noet<»d  i»  fiAjr  wajf  witk  iho 
thulia  oontraot  and  was  not  fforernod  ky  It* 

Many  point*  aro  jraioed  kjr  tko  idmlatlffa  in  aappoirt  of  iholy 
oontontloa  Umt  tho  Inittaat  JndcMnt  should  ko  rororood*  kut  la  tlio 
Yi«i9  that  wo  haT«  taJcon  of  tklo  appeal  it  lo  aeeoaoary  for  no  to  oon* 
oldor  only  the  oon^lainto  nAci«  ky  thoa  a»  to  o«rtain  inti>^rttolioao 
given  to  tho  Jury  '  t  th«  tnet»ttoo  of  tho  dofoadani*     tho  plaint  If  fo 
argtto*  and  i^lth  conoids raklo  for0«»  th»t  tho  rordlot  it  «ME>^laot  tho 
aaaifoet  iirclght  of  tho  9Tld«aeo»  hut  v^«  do  not  doca  It  necessi^iy  to 
dctoralao  this  eont«rntton»       it   le  «ttfs  loloat  to  ooy  that  tho  eaoo  lot 
at  loasti  clOBO  upon  tho  Material  factof  and  undor  ouoh  a  stAto  of  tho 
vvldenoo  It  W!^»  noetaoary  that  tho  Jury  ke  ae  cur  at  ely  Instructed  as  to 
tho  Ifto  applloaklo  to  tko  Oft 00* 

At  tho  m&tmnoo  of  tho  dofoadnat  tho  eourt  pitTo  to  tho  Jury 
tho  follovlag  laetruotloat 

"Tho  Court  instruotB  th€  jury  thst,  tf  you  find  froa  tho 
OYieen««  thnt  tho  plaintiff  lav  flr«»  or  Predorlck  a»  Thulii  »  i^ndorod 
a  *iU  for  serrlooot  In  the  t»x  litigation  la  quoitloat  IcaTlng  tho 
aiMunt  Xtltrnk  to  ko  fillod  In  ky  ^et^n&tJRt  for  a«y  aiaount  It  m.m  fit, 
tht  rendering  of  euoh  a  bill  IB  blank  lo  la  the  nature  of  en  admlsploa 
on  the  pprt  of  plaint  Iff »»  and  If  /ou  further  find  frca  the  €vi<;enee 
thy.t  the  rendtrlag  of  euoh  a  bill*  If  &ny»  vao  not  procured  through 
a»S'  fleacnt  of  aict&ko  or  frsiud.    It  1b  b»  adaloolon  of  the  etrongeat 
ohmr-cter  oa  tho  part  of  the  plaintiff  lav  flra  atsd  ths   btaU  Frodt^rlok 
A.  Thulia  thrt  there  vas  no  aercsaent  or  wndcjetaruSic^  th^t  a  fee  la 
any  aaouat  wa*  to  ke  paid  plaintiff  lair  flra  for  such  «*rTls«»t  «»^ 
iBoy  be  oensi^ered  by  tat  Juxy  together  vlth  all  of  the  other  eTldeaoo 
In  the  rteord   In  rctenalning  *bother  or  not  there  oas  any  such  a^ree^ 
aont  or  un^e rotund lag** 

Tho  defendant  relies  upon  the  foXloifinc  evldeaoo  la  support  of  thlo 
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•t  ••  k»#&irxi»«jx£M;rt«r>9a  oij  v»i  »«  (toft*  t:aA;!iissf>».  y^mhir* 


lautyuoilOBt     On  ]>*c«ak«r  9t  1927t  %hm  folXontng  X«tt«r  yia»  natlai 

t«  ^*  B*  f«99letMi»  tk«  yresidvai  mt  tlte  a«f«Btfant  eompaayt 

*ll3;^t»  H«nnliitf«*  Thullat  %'«etlir»«k  «IM3  'atoon 
10  .  outh  X«8a2Jl«  ^  %rt«t 

INl««i*«y  9»  1937. 

1020  3*  Ctmtrel  kf»$ 
Chle@0O#  illliMia* 

■r  i««r  Kr*  T«»pl«t«ii 

X  as  •nclosini;  hvrewltti  1»8»1  bill  eortirlag  yottr  tax  cntters 
for  1917 9  1918,  1919  nnd  1930 «  tbc  flniali  of  vhieh  hrts  Juet  b«eii 
e&rrled  IterougJ^  •  you  will  notlof   I  baT«  left  th«  nneuitt  of  tiam 
hill  bl«ak* 

?er  yoiur  InforvKitioii  X  an  giving  yon  a  yommo  of  th9  x^avlt 
of  this  AotlTlty* 

I  would  liko  to  talle  tlio  im&ter  of  the  iinount  of  th«  bill 
over  with  you  soat  tl»t»  and  to  'tmre  yoa  talk  It  OT«r  with  oom 
other  noffibore  af  the  board  of  liirceiarB  to  get  &  lino  on  «hat 
oreryoae  thinks  Is  fair  i»  tht  pgimitmsf 

ottloaoat  »te«i  not  ho  la  mtHk  •  x  noold  Ju&t  as  »i&tm  tako 
pr9f«rr«d  a  took  of  y^mx  ooayany* 

Toara  very  truly* 

(Slcaod)  t*  /•  thulln* 

ths  lottor  eemtalne^  tho  following  Inclosuarosi 
**ffMiletQn*  ICoaly  &  Co«  SM» 

yMoral  Inowse  Tjucos 

BoTonuo  I  ep^rtaent  final 

AAdltlonaX  ABQOsaaoats  SottXOMSt 
tax                    J?«nalty                  Total 

Toar  1917     |1S2«4«40       •••         15»2e4«40  $7494*48         Pai4 

•*        1918       75719*10       37859*55              113»578«65  12714«33 

•        1919          ^^4g          2942506               .    gif^^jg  ^^MjHl 

Total •«   4 157*669 ,20  118563*0? 

Total  additional  aatos&aont  and  poaalty           •**  1137*669*20 

Total  final  Bettlenont     -..MigPfgff 

Total  tax  out     «..* ....*•»*•  fll9»106«18 

Kcceobcr  9*  1927** 

*^r6e*  Honnlago*  Thulln,     oethrook  aa6  Watson 
10  i>ettth  Lauallo  i  treot 
Chloa^o 

^eendior  9*  1927* 


MtijM  ««»  r94i9l  -ifii^^ribt  .£i  .tS9i  •»  «94k»oia  09    loftltvinciili 


3f  «iie*  tfl0i«J9MT  •£ 


.  \  r 


•>  •  >  .^  r  -m  ^  it^A    'I    .  A 


O    •£«•-» 


£i»« 


telW   tM   SAJi   «    arrSI    •< 


MU4  B06ii  4it   4  7ilL    -.Ima^ 


1...-  tV.'        «i-  *  - 


••X»7    %\^Hl 


r..  ■»-.       ri 


w%taiffix>   nrwifkri  • 


J/  .         l^    E& 


•     »•    ■     •    «  • 


0  X94ii»l 


OVftfAll'   MUt 


ifm  f(?  x»tfiB»*«ii 


1080  :u«  Ceniiral  ay««« 


To  IttffBl  «n<U  &«ooujttlag  •«rTio««  r«^nd«r«MS  re  ?«di«rfiCL 
tax  Batters  for  th«  yoaro  XVl^*  1913,  1919  and  1980, 
a«  follows! 

Eo  •  19171 

S  ajvoal  lioarlnKo  ta  Chie&M* 

U  aypool  boftrlags  In     f4eliiBgtoB 

7ro]*ratloii  of  ap|>ttdl  data  p«rtaiiiiiig  Uijor«iot 

Bo  -  191d»  1919  aaA  1990 i 

4  appeal  iiurariaco  In  Qiiof^o 

4  apit>eal  hcxuriago  is  WaaJtlai^ton 

1  h^arinir  ^i^foro  BoaH  of  ^'^jc  ..ppt«tl«  in    aohingtoa 

PrejMuraiion  of  data  In  eon4^>n<ttloa  therewith** 

tlioro  is  nothing   >.a  th«  lettor  or  ths  bill  for  logal  &ad  aeeounttng 

oerrlooo  inclosed  thoroia  to  JUBtif^r  the  giTtag  of  tho  instaat  in* 

s  trust  ion.       hilo  it  io  trao  that  tho  anooat  of  the  foes  is  left  hlaii^ 

ia  tho  hill,  neT^rtholessf  the  mere  j^^ot  of  hilling  supposes  an  in* 

tfohtedaoss  4U9  fresi  tho  r^#fena»at  to  tho  ^aintiffs  &n4  the  letter 

«q»roosl}r  oug^^ests  that  the  aaount  of  the  bill  he  fix^^d  hy  confer onoo 

hettroea  the  partioo  ''on  what  everyoae  thialm  is  fair***  an4i  the  eon* 

eluding  sentenoo  e<»^pletely  refuteis  the?  theorjr  of  tho  d«fend;^t  that 

lo&Ying  the  aaouat  hlank  "^ae  as  adaissioa  of  the  etrontfoot  character 

on  the  part  of  tho  plaintiff  law  fins  and   the  said  Freaerlde     •  Thulia 

that  there  was  no  agroeaoat  ear  imder stand iag;  fch^it  a  foe  ia  anjr  aaouat 

wae  to  ho  paid  i^iatiff  law  flra  for  suoh  serrieos*'*     The  resusMi  of 

tho  reealt  of  the  se^rrioes  readerfrdt  inclosed  ia  the  letter*  aloo 

tende  to  show  how  idle  is  the  eonteation  of  the  defend«ait  <%s  to  tho 

effect  of  the  hill*    ?ho  ass^onptioa  ia  tho  ias*«ruotion  th;^t  le^viJia 

the  sdsount  hlanh  authorlat^d  the  defend«ttt  to  fill  in  mx^  snowst  it 

saw  fit,   is  without  the  alichtest  jutisiifiontioa,   la  Tiew  of  the  plain 

language  of  the  letter*     ■  ereral  letters  Tsxittea  hy  thulln  to  tho 

defendant  after  the  ooasntnicv  tioa  of  Iee«a[a»er  9  also  &ho\g  t}ss.t  tho 


«»M-4  %ttt^  ♦  '%'»it!^  tm94^^f^Wf 


^QHd. 


^J(^•<  iMi<p  ^liiC'idtfn^     ..Tiliufy   tG^ttJrrttDt!-. 


«s9fv«>4.le1    wTj 


STwf    .-■-XCX   «    ft^I 


•liMlT  ti  mkx^km^  him  9tU  tm»  ml\  wml  rUdutmiq  Mfl  \»  iiati  9Ji$  m 

^1  ^w>wt»  ^0ib<  art  XXJtt  o^r  Hkitesl^ft  aiC<  iHMiitiiifn^  lUuUiif  iau«Bs  mCJ 
ai«X<i(  «f#  ift  w»XT  »i  •Mli«eiti #»jii  ^f»4Aai«  «t*  tutuUiw  ai   .»ll  yjw 


lilll  HHilItfd  tlM  dttiudvm^  ims  lBtea<l«d  a«  a  l>ill  for  logal  azid 
ftOcottntlBg  s«rrle««  rc»d«r«<l  tlui  4ef»ndnBt  by  tiM  plaintiffs* 
iTva  if  th«  mil  eoixie  1m  oimeirttea  te  be  an  adsiasloii  aiMh  a«  1« 
a«sMB«d   iB  th«  isatruotlMit  iteT«rthtl«B»*  ik«  eta^«M«nt  In  (tli*  In- 
•truetion  tli<%l  "it  i«  an  admlaslOA  of  the  etroni^eat  oliarnct«r"  clonriyr 
iBTade&  th«  proTlae«  of  thfn  Jury*       It  la  aXuajrs  the  provlnoa  of  tho 
Jurj  to  d«t«niln«  tho  v«l{^t»   If  an/t  tltr^t  nSUiXl  1i«  glvm  to  admiaslonot 
(  tatbroole  r*  Hoyo:^^  34  ill«  Ajpp*  dtli    Yotaijg  y.  Fotttoy  43  ill.  33» 
3»t     Mftyyy  ▼.  ^jUttft  42  111*  4»0t     />jryrav ♦,,!£« t.<>a^i.  39  HI.  S07| 
M.  X^ltll  Cggr  Co,..  T*  OlOfgr  Ki^mmont   C^.,^  %9e  f04.#   Bop.  404 •  403.) 
Tho  court  isae  ao  right  to  toll  tho  Jiirjr  that  aa  adml^swlott   Is  a  mm^ 
kliKi  of  erldeneo*       (liiawro  t»  ^att.  o^pya. )         Hor  that  a^laf^iono 
•*ar«  good  eTldca«o**     CTouiig  ▼.  Fott^j.  J!!IBS&«)     Kor  that  the  &d»to- 
•loBo  of  a  party  axe  atrong  oTldeaoo  a«aiii»t  hi».       (Wootbyoo|lt  T» 
I^Wiollf  ottpra. )        Uaay  othtr  mother  iiloo  to  tho  ooao  of  feet  night  ho 
el  tod.     the  d«fend«jit  oltoo  I^attloltt  ▼.  ^tlboy^  00  111.  526*  mxxA 
?»tttroo«  T»  Honaton.  9a  HI.  App.  i^Mf  txi  oupport  of  the  Hoe  of  tho 
languaco  la  niieetloii.    Thooo  «ft0O^  ^r«  not  applioahlo*  as  no  quest  Ion 
AS  te  la^truetlono  waa  IbtoItoO  ia  either.     Owe  smjpftmB  ooort*  oa  a 
nunl)  r  of  oecneione*  bao  t^ono^eiito^  upoe  the  pri>.etioe  of  ooavortiBS 
•oateneoB  la  the  opinion  of  the  oourt  late  la^trttotlcme*  and  hae  hol4 
that  it  lo  «  had  privet  toe  and  eae  th»t  oft«i  loads  Into  oerloae  error* 
It  ie  the  settled  lam  ths^t  aa  iB«trttotloa  which  singles  out  partiealar 
faoto  aad  givoe  them  vadue  proBUlnieaoe  has  a  teiid«iMy  to  mislead  and 
eonfttso  the  Juxy  aod  lo  Improper.  (S«o  PutexHaugh'o  Con*  tsom  Fl*  A 
?r«»  10th  od.i  p.  15t6t  whoro  mimy  oases  apoti  this  svtojfsot  axe  olted.) 
7he  bill  oao  only  oao  of  tmmy  oireuouitanoes  that  the  jwry  had  to 
eonelder  la  deteratialiig  the  Isaiaoo  in  thlo  e&ae»  and  %-e  think  tho 
iast.niotloa  Tlolated  the  rule  wo  latTo  |ttst  iwntioaed.     Tho  InBtrueiloa 
igaoiros  the  letter  in  «hlOh  the  hill  «ro  iaolesed  and  whloh  cxplalaoA 


•?• 


(«M*  •#<»»  •«»'t  #«««  at.,:   ,  .  A&LjUn&Jlli 

»▼  ^a<«<l«»W)       .aid  «ail«iMi  •»«»&;▼«  ^fwtla  •uk  xitmi^  «  to  mhiIi 
to*  «d8e  .1X1   Oft  4iaftLi,_sl.Jt&Ltai4  *^l^   jn  &r?  l  ,?.  «rfT     .I^llo 

•*»  It  •«•  •*!  »•  M»<i«M  «i  t^«  •!«*  •ixi  m  >.„,^w    «x-3arEiil«2. 

m  wm  %itmm  mm«»8  tuO    •tMrils  si  bvvXrmi  •««  aiteijB^ii^^ui  o^  «« 

•ttmrs  MMiY»«  <i#iU  atesl  a»#1i»  ««<#  •«!  j^ui  aol^ttA^  WMT  a  at  «i  4jtft« 
tti«»m««  «»#  49li»al«  jfeJUtv  otltMrtnKl  oa  #«tf#  iw£  ft«x#^tMi  «(^  «Jt  il 

4  •X<si  »ka  »«»^'  tt 'H^tMUk^^li'l  ••«)  «««t»«5pt  «1  hm»  x»l  Mt#  MiflMio 
U»»ti«  •-.«  n»t^«<  tMi  aavr  ••«#•  y/ttm  avMCv  «iia  k  «»&•  M««X  ««t9 

noiHirif^i  1^     .kMt^lKadi  tan  •'«<  »w  •X*^  tui*  «>«taXalT  Mll«»xj«iil 
b9auaq,3»  A%Uhi  tea  M««XmI  mv  WM  •M  HBlitfir  oi  t»i4aX  •£*  aatwaii 


«l0arly  i&«  fM9n  f«y  l«ttriac  ^^  aa^iait  •/  thw  ^ill  blank.    V« 

ax«  satisfied  ikat  tkt  tiring  of  the  ittataat  lastruetliMi  ^a@  higbly 

]pr«JttdloUI  to  t.h«  riitlittf  of  tlM  ylatntlffs  asd  that  the  L&tter  ax* 

««arr«at#<l  in  ooutdudias  tJfeat  lt»  iJL«««f  «&««  Myfflelti^st  to  accouioit 

for  th«  T^jrulot* 

tbft  pluxntitta  aonfeena  that  th«  oourt  «yr«d  In  glvliii^  to 

%h(i  J«Br7»  at  tho  Uietatioe  of  the  def««ilant»  i&atriaetlett  niarib«r  ois* 

which  reado  as  folXovol 

*Th«  v^varX  ln»trv«>t»  th»  Jury  th^i  if  yo«  h«li»TO  from 
the  (rTid«tt«t  th«tt  th«r«  wp^e  an  expretss  eontraot  hotvovn  d^fvadajit 
«n4  frodttrlofc  a*  thulln  por»«s«»lly  eovexln^  aecountlng  nM  tax  ««rk 
for  defeo^ABt  sM  l»gal  t«rri«e8  grewiiJtg  out  of  defendant**  tax 
iBatti>r«»  for  ^hieh  a  yti'nrljr  »im  ef  (&00«  0«  ylua  out  of  poekfit 
oxpenoo*  wsls  to  h«  paid   to  Thttlin  or  rhulin  ft  Cospany,  <i:^  If  you 
further  lied  that  the  said  »iOcounting  fira  tuoA  plaintiff ii  l&m  firm 
r«nd«rec!  etaoh  (nerrleoa  and  billed  d«f«nd«ait  tt»d«^r  oaid  ooratraot  fraa 
y9Ht  to  yoar  and  were  paid  by  defendant    in  e^c^tordanoo  «lth.  i»^^ld   7on* 
tract  ao  euoh  bill*  were  rendered*   and    if  you  further  find  froM  the 
OTideneo  thnt   the  aenrteeo  for  tsrhloh  j^laintlffs  «oek  to  rooorer  in 
thitf  suit  were  the  o«»o  kind  of  eerTlcee  eante»plated  by  sueh  contftLot 
and  thr<.t  nothing  eaa  said  by  the  e«ld  Tfeulln  or  plntntlffa  la^  firm 
about  additlwial  e«mpen»Htion  for  eueh  >^.erTieta»   then  the  jmytoonto 
■ad*  by  defendant  to  th«  e^  Id  rhulln  nnd  nlalntlff  e  Xam  fine  and 
re<3<lT<»d  t^  thOB  ^onotltutod  eettieie^t  aiM  jpayvont  in  full  of  wn€ 
tor  all  dcttowie  by  thf  ^*id  Thulin  and  plalntiffa  law  firm*  es  eltber 
of  ttiiea,  for  suoh  aerrieee  Qxwija^  ihe  ters  of  their  e»ploymmt»  aad 
If  you  80  bolloTO  ar^d  find  freoi  all  of  the  eTlef»i>e«  in  the  oaoo*  thOA 
plaintiff 0  eaaeot  rooerer  mtA  yoior  verciiot  mut%  bo  for  the  defendant •" 

Thle  irontentloB  is  a  aoritorlouo  on**       Xh*  eontreot  between  rhulln  rmA 

the  d.fendAiit  «ae  iHMio  in  IV^lfi*     llhe  theory  of  the  plaintiffs  wae  that 

they  irere  «araoyeU  by  the  def OBd«ust  ia  192:5  to  oppooo  the  goTsrnnent^s 

oontentlotta  ita  to  thi;  lE'lii  and  191V   taKOe*  and  there  ia  undoubtedly  » 

evldencft  tending  to  eupport  this  theory*     ifae  ln«tructlfiai>  <nB«  ehieh 

olrtete  a  Terdlot*  entirely  i«nor«s  the  plalntiffo*   theory  of  ro* 
eoT«ry«     Thle  error  la  the  in »t motion  eannot  be  cured  by  other  in* 

otruetiono*     ?ho  inatruotlon  is  al«o  errom^ouo  wherein  it  atates* 
in  of  foot*  that  to  V  arrant  h  reeovc^ry  for  the  plaintiffs  they  anst 
prore  that  the  letter  »aee  exprese  statoaonto  to  the  defendwMt  oo*- 
oemlng  additional  ^^osipensatioa  for  a«ah  oervioos.     the  stateaent  ia 
the  InatruotioB  is  based  upon  the  erroneou*  theory  that  an  express 


•«    .gnfJ-T  iJtki  Mil  1»  tf  nn(ir  «tf4  sMiMKC  toft  n»»M«  -tdi  i^'imfA 


7  «ft««i-r 

t«rf<  warn  t/tttna^m  tU  t%  xv^t^)^  wtky    .eXVX  m  *!;•-«&  «i^«r  immi^itV^b  *^ 
•i  mmis  kmm  ^M9km$  9191  ham  H9i  ^ii  *^    ,.    <tm>it/ 


ref «r«iioe  to  omt^tmmi^Xicn  by  th«  plaintiff*  was  ••aratlAl  to  rai»« 

an  laplie<l  pr«iift«  to  eoj^pensato  plaint  If  fo  for  BexTleeo  rondorcd 

to  it  and  by  It  aoceptotft  whovooo  tho  plAlatlffo  olaliood  An  iMplio4 

ytroKioo  >y  tbo  <leftn4Ant  to  ooBpenemto  tbcB  for  thoir  serrlooo* 

Tho  plointiffo  eontoiMt   that  th«  court  orr<iM)i  in  ^irins  to 

thm  Jury  defondaat'o  iastruetioa  nvatib&T  eigtit*  wMeh  roa^o  Mi  followat 

"Tho  Jvxj  luro  further  inistmetoc!  tliu^t  if  you  find  fron  tho 
OTldeno«  oBii   (h«  eireonotiuioeo  in  title   cn^KC   tlsiMii   the  aerTlooa  for 
vhieh  plaint  iff  is  e««k  to  reooTer  in  thiis  i»ttit  %€7o  i»uoh  »«  wore  eon* 
toaqplotoo  by  tho  contract*   If  aJRy$  betw««n   riiulin  mm  d«f«ndantt 
oad  If  you  further  flniit  that  the  <5   olslon  to  eshD^rffo  for  otuOi  oerrioo 
iTMo  on  af ter»thou^ht  on  iht  part  of  pXB,inti£fH  i%nr^  ThttXiRt  thon 
plalntiffo  cannot  rooOT«^r  mjut  your  Terdlot  ohottlo  bo  for  aefondaBt** 

Tho  contention  io  eleaxriy  a  wtrltoriouiii  ono*       Tho  ia»^ruotioni  ono 

whloh  cllreot«  a  Tordiot*  l^moroa  ontlrcly  the  thoory  of  fact  U|>on 

«hioh  the  plalntiffo*   oXaim  ie  preiSloated*       By  it  tht  jiiry  "ooro  told* 

In  effoot»  that  if  thoy  foimd  that  the  Bervieoo  for  t^ioh  th«  plain* 

tiffo  on/od  «ore  ouch  ae  vcro  oontenijlated  by  tho  ooKtr.nct  botvoon 

ThuXla  anti  the  <iof9n£i«nt«  thon  tho  plaint  if  fi»  oould  not  ro^ov^r  oron 

thoo^  thaj  %oro  o«wloy€:d  by  tho  d^^f&ndrmt  to  perfovai  the  s]^^  oi^  oer* 

Tiofio  in  roXatlea  tij  tho  1913  and  19X9  ti^ieoo*      Tho  Inetraotlois  in 

aloo  oxooodingly  haraful  to  tho  plalntiffo  booauoo  of  tho  intimation 

oimtaiAod    ..horoin  thr>t  tho  plaintiffs*  olaia  «ao  an  aftorthon^t* 

Th«r«  io  aloo  »«rit  in  tho  ooatontion  of  tho  plalntiffo 
that  tho  eourt  orrod  in  «;iTing  to  tho  Jury*  at  the  Inatanoo  of  tho 
defendant i   InT^truetiono  ntsobero  eoron  and  ton* 

Tho  plaintiffs  ccoiplain  th*.t  In  four  different  instmotionny 
given  for  tho  defendiyit,  all  of  whJ.^  directed  a  vor^iot*  the  allofod 
Thttlin  oentract  i»  referr  d  to  an^  th  t  thortfby  nndtiff  prcrolKonoo  and 
0iQ»haoio  i»  fiivon  to  that  oontrt  et»  and  that  the  plaintiffs  woro  oor» 
iously  pre4ttdice<3  thereby*       Thio  contention  1»  not  TJltSwrnt  foree* 
(Soo  Pttterbeytigh* o  Com*  Lav  fl*  &  ^•v  10th  od«t  P*  1399*) 

Ao  thio  oa»o  nay  bo  tried  a«aln»  »o  refrain  from  o<»amontlaf 


Mint  #f  iMitt»Qtt^  Oii<v  m'i' 


1^     bfLl   '    SC 


•0 


'i4<    VIM  «ftK 


•  «>-^i^»»»S-* 


J  1  li  «. 


>  n«i    hti 


.n     !K»  ■**!*»«> 


Mil  Ic  t«n 


^10- 

tipoB  tht  Xneia  mm)  eiiftuouiWacts  in  evii:ene«»  ttut  vre  ft«X  liqp*ll«4 
to  SAjrt  ho««T*rt  thftt  w*  bar*  f«VB4  It  tilffioult  te  \elier<9  that 
•ueta  laportaat  vork  tui  «a«  ij3YolT«<i  in  ihM  proftetdlnfa  from  vhiol^ 
%hM  plaint  iff  I*   olaia  at^k*  eould  bare  boftii  iaimded  )»7  the  p«trtl«« 
at  eorered  hy  the  all«ir«d  coatr^c!;  b«t«««n  thulln  and  the  (S^fendaata 

7h«  JucgM«j3t  of  tht  Cirottit  Mwrt  of  C«ok  oounty  is 
reYert^d  aad  tM  oaiitft  la  rtaandt^S  far  a  n«w  trial* 

OridXty*  P*  J»y  aad  i>taaian»  J*,  eonavr* 


-01- 


•I37*ei<: 


x;«-i^M!cO 


3S495 


JOHJI  WIlilAJiSOlS, 

AppGllunt, 

KARJORIJS  £AXO«, 


) 


APPiU^'  mm.   8UFSKI0R    COOHT 

i  266I.A.  614 


MR.    JUSTICE  SCAKU^'  mtlVEKSS  THK  OPIlUOii  0^**  SOT  COUH?. 

John  Wiliij%s»:eon   sued  Marjorl*  P^aton  in  oa8«.      7ti»r«  «»a  a 
trlaX  ^ftfore   the  court,   witn  «i  jujry,   &nd  a  verdict  r«tux»«4  S'iodlujf 
th«  defendant  not  guilty.      Judip&ant  vas   esnterad  upon  tU«  verdict 
•ad  th«  plain  tin'  h&a  appealed. 

th*  plaintiff  «u«d  to  recover  da^^-agea  for  persDnal    injurlee 
suetalned  by  nils  la  an  aeoldent  wiiieij.  ooourred  on  May  t9,  1950.   Th% 
aoeldent  happened  on  U*   B,   iiout«i  ^o.   12  ttt  a  poicit  appro;iii&at«ly  (»n« 
nile  eaat  of  the  town  of  WattervXiet,  Berrien  oounty,  Michigan,   s^d 
a  few  hundred  feet  weet  of  the  railroad  tr^oiK*  of  the  Pere  ^ar^^uette 
Railway,  which  eroaees  U.   5,   Route  J^o.   12  t^ear  the  pl^ee  of  the  ao» 
oident.     the  plaintiff,   tw«iity  y^ars  old,  "waa  an  oocapant  %n  the  ear 
of  Charlee  ^.  Irganfe,   Jr.,  wao  waa  driving  the  oar  in  a  westerly 
dlrecttiofi  on  said  route  on  hie  way  to  Chioago.     Xhe  Irgang  car,  a 
(^ryaler  roadster,  had  eroiseed  the  railroad  traoka  «u3d  had  proceeded 
•bout  ioO  or  SQO  f«et  beyond   the  trao^e  trh^a  there  wae  a  colli alon 
between  the  Ergan^s:  ear  and   the  car  of  the  defm:^dar^t,  which  waa  |»ro« 
•eedlng  in  the  oi»poaite  direetion.     Aa  a  result,  of  the  oollieion 
the  plaintiff  vae  aeriouely   injured. 

2^0  plaintiff  oont«nda  that  *the  verdict  la  against   t>ie 
elear  weight  and  preponderanoe  uf  thee  evidenoe."     After  a  -vmry 
careful   exat&ination  of  all   the  f&ete  mtd  eirejtaetfin^es  bearing  upon 
the  aooident  we  have  reached  the  uonelueion   that  thie  contention  ia 
a  aaeritorioua  one.     In  view  of  the  evidence   the  verdict  of  the  Jury 
!•  hard  to  under etand.     Aa  the  caae  «ay  he  tried  again,  w«  refrain 
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fron  Aiialyxlne  and  oomutmXing  upon  th«  faota  and  oiroucsBtano**  In 

•ridend*. 

The  pl&lntll'f  contends  that  the  eeurt  %tr96^  in  glvlni,^  to 

th*  jury  def •nniant *•  Instruetlon  ausber  two,  «hlch  r«A4a  aa   follows: 

•You  JiTS  Instructed   that   th«  plaintiff  is  roqulrsd  by  lasr 
*•  fffablish  his  c»ss  by  a  prspondsrmnco  of   the   rvldenos  b«for« 
ho  oaa  recover.      If  tht  iiiaintiif  in   t   is  oas*  ^>a8  not   so  estab- 
lished hi&   case,    or   if  the  evideiice  is   sv«ikly  bsu.;»no«d   so  that 
yott  are  unable  to  say  on  whioh   side   le   the   prepondert^noe,    then, 
in   either  of  tness  eases,    the  verdict   ahoul>4  be  not  eiuilty,* 
(Italics  ours.) 

This  instruction   is   cl«arly  erroneious,   as   it  plfke99  upon  ths  plain- 
tiff a  greater  burden  and   degree  of  proof  than  the  lam  requires. 

In   iitj^Jijo^ Y«    '^B^^t»,i^  262  111,    App,    337,    in   pti8eln«t  upon  a  similskT 

instruction,   the  court  said   (p. 339):      The  instruction  Is  erroneous 
for  another  reason,      it   infor&«d   the  jury  that  the  plaintiff  in 
order  to  recoTsr  siust  establish  certain   f»cte.     In   tA  otvil  case  • 
plaintiff  Is  entitled  to  recover  If  the  eTridoiiCO  creates  probabili- 
ties in  his  faror,   •    that   la,    that  the  weight  of  th»   evi'^ence  in- 
clines to  his   side.      Crab  tree  v.  H^ed.    5'.   Ill,    1K36.      A  plaintiff  is 
not   required   to   estmlsllsh  any   elements   ef«(»ential   to   a  recovery, 
Itcltaaters  ▼.   Grand  trunk  Hy,    Co..  is§  111.   App.   648.     The  wor« 
•#etal:?lieh'  ordinarily  »«ans   to  ssttle   finally,   to   fix  unalterably. 
It  is  not  n«^eeeeary  in   a  olvll   action  that   any  fact   should  be  es- 
tablished -   that   is,    settled   certainly,   or   fixed  pert&anently  - 
which  nay  have  been  uncertain,   doubtful  or   disputed  before. 
Iberhardit  t.   Sanger.   51  1^1  s.    72,   79,    8  ^,   W,   ill;   .SndQWiaent  Hank 
y,    Steele.  107  Tenn.    1,   55  3.   W.    1136;    Interr>ational  <^  Q.   i>.  H.   Co. 
y^   Duncan.    6fi  X«x.   Cir.    hpp,   440,   121   i^.   W.    362;   Vac  qecrs  ▼.    Cisco 
fc^l  Mill    (lex.    Civ.    App.),   152   S.    W.    IIOS.      'i^e  instructioB  pieced 
»  higher  burden  upon  appellant  than   the  law  raquired.      It  was  very 
awieh  like  tsllinif,  the  jury  that  appellamt  was  rei4uir(>d   to  yz'oTe  the 
faots   stated  to   the   satisfaction  of  the  jury  or  beyond  a  reasonable 
doubt.      Instructions  requiring  a  plaintiff   to  prove  his  cass  by  • 
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«l«ar  prepend«ran<M  ef  the  eTldeB««t  to  preciuee  eTltiieiise  to  ftuti«fj 
th«  Jttr/»  or  to  proTo  oertala  facia  to  tho  oat laf actios  of  the  juiryt 
havo  b««n  frequontl/  oondeanotf*       Cy.altttrof  t>  Bocd,n  ftO  111.  a06| 
fiflff  T«  cijElU  14»   lU*  436)     jJiJiPifflMlltB  T«  Morfj   221   lU.   3621 
Toter  ▼>  5pooner#  305  111.  1W«»     "la  ©Irll  oaaea  the  burden  of 
proof  which  roota  upon  the  party  holding  the  afflx»r>tive  of  the 
la«tto  lo  to  prove  the  isauo  by  a  prepond  ranoo  of  the  evicSeneo* 
and  it   ie  error  to  give  an  instruction  to  the  Jury  vhloh  lisposeo 
a  greater  burden »  auch  &a  to  convinoe  the  Jury*  or  to  oatlefy  the 
Juijt  or  prove  to  the  aatlaf^etloa  of  the  iury*     All  that  is  roqulretf 
of  tho  party  haTiag  th«  burden  of  proof  la  to  proTO  the  laeuo  by 
a  propose  ernnoo  of  the  evldeaoo*   •  «  *     the  tiao  of  the  adJeotlToa 
'slight*   and  *olear»*   with  refer@noo  to  tho  preponderaneo  of   the  evl* 
denco  required  to  sustain  an  la^ue*  is  enly  oocfuoism;  to  the  jury* 
Xhoy  ought  not  to  bo  uaed   la  Ifiotruotione  in  nny  omao«     l^oliody  knows 
what  la  a  alight  preponderaneo  or  wh»t  la  a  olear  preponder^snce  of 
the  «Tldenee«  althou^th  ereryono  knowe  whnt  ie  noant  by  a  |»repond<£ranee 
of  the  evidence*'*       (toter  r*  upooner^  30S  ili«  19S#  21o«ll«)     •^hat* 
erer  B»y  have  been  the  earlier  rule  in  regard  to  tho  quantun  of  eri* 
denoo  n«cea»ary  to  warraat  a  rerdiot  in  a  oaee  of  thla  ohar»oter»  It 
la  now  well  e«»ttled  ih»it  a  prepondcrnnoo  of  the  evidcnoe  ie  sufficient* 
r^upplying  qualifying  tenu  to  the  word    *preponderanoe*    In  Instruct  ions 
ie  now  generally  eondewied*       The  aeo  of  the  adJeotiTee  *fullt* 
*eoapletef*   *elear»*  and  the  like  la  eonneotion  with  thit  word  ie 
BOW  ^ner&lly  dleapprored*     (Teter  y»  spoower^  306   ill*  lt8|  RolTltii^, 
Xf  Chloago  K^pld  Yranatt  Co#,t  327  111.  207.  )•      {O^sJ^MJIslMH*  254 
111.   App.  44«»   4do,} 

The  plaintiff  eoatOKde  that  "the  eourt  exrod  in  allowing  on 
eroea^exaalnAtion  IrreloTajit  and  iuirmterial  oonreramtion  to  be  Intro* 
dueed   In  cvidenoe  by  the  defendant t  which  were  Inflaaeaatory  and  highly 
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l>r«Jttdl«lal  to  ih«  plaLlnblff*"       th«  jplalatlff  eftlloo  %»  a  vitneas 
oii#  ::lnr«tb«et  m.  oo» stable  ot  B«rri«B  county*  Michigan*     H«  taati* 
fia4«  on  dircei*  tliat  ho  anawtrod  a  firo  oaXl  and  ^«Bt  to  tho  aeono 
Of  the  aecidont  with  the  firt  npparatuo  and  arrlTtd   thare  shortly 
after  tha  Keeldant  vm&  thnt  ho  talhoc^  ntth  the  defendant*     the  follow- 
ing then  oocurredi     "Q*     What  was  oaid?     A*     They  claia«Ki   th«  yellow 
rondeter  oemtiig  tram  the  ®a«t  hit  thma*^     Thio  ia  the  only  teatiaeny 
of  the  witneoBt  oa  dirnot  exaailmitie»t  ia  regard  to  «Jiy  oonrer cation* 
Cte  oroaa-eauuniaatlon  the  following  oecurredi     ''^,«     Officer «  I  do  not 
wiucit  to  tranagreas  the  rttling  of  the  court*  hut  X  vant  to  &oh  aor 
question  -  l>idn*t  you  then  and  there  tell  thooo  people  in  the  muto* 
ttobile  that  autc»sot>llea  th<^.t  eene  acroao  that  emasing  on  acuount 
of  ita  rough  ewiKiition  and  the  apeed  of  the  auto  when  the  auto  mvaag 
9fT  «ad  atmok  your  autoawlEtlle  whioh  w«%i    parked  to  the  right  of  ttio 
hiji^teragr  ittat  «  short  diatnnoo  froM  the  ^ere  hartittetto  traoho*  or  words 
to  ths^t  of  foot?    liy*  Mfthony  (attorney  for  plaintiff  }i     t  ob^r^ot* 
The  Court  I    Orerruled*     «^  *  «  Mr*  Peteroon  (attorney  for  defend  &nt )  i 
ridn*t  you  tell  thea  tlmt  in  aia^atanee?     A*     X  did»  ajaaeeid<^t 
aom^ thing  like  thftt*  yea*     '«i*     You  9xpXskin&^  to  them  that  larohahly 
when  you  were  ti^ilking  ahout  the  orooaiag*  that  ia  the  way  this 
thing  iu^ppoa^d*  didn*t  yoii?     The  Courts     If  he  said  that  at  that 
tisM*    Xr*  Uahonyi     I  ohjeoted*     le  my  ohJ«»etiOB  ruled  oa  ihm  last 
questionV     The  Courti     Yea*  orerruled*    Mr*  Peteraflnt     Sidn't  you 
also  tell  thsm*  officer*  that  hecai&so  of  the  ctaiditioa  there  at 
the  orooeii^t  yovi  knew  of  auto»»bile8  th^t  had  Biased  the  highway 
after  hitting  those  planks  &nd  run  to  the  ri^t  and  then  oyer  aoross 
the  roadway*  or  words  to  thnt  effect?    SET*  liahony*     I  object*    The 
Court!     Orerruled*    Ut*  hahongr*    Exception.     Sir*  Petersons     x^n't 
you  rett«id>er  telling  thai  that?    A.     I  don't  renei^Mr*     X  couldn't 
say  for  cure*     q^*     Tou  4uat  atop  and   think  a  ninute*     a*     Of  cottrsot 
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•6* 

a«c:l<i«nia*  i  do  •••  «  X«t  dlffer«n««  in  this  nua*     This  max  that 
hit  n»  vas  dronlc*     h*     ^  •>  asking  you  a^ut  a  oon▼«^r•Ation  alDout 
th«  orosfilng*     A*     Th«  nan  that  hit  ac  «as  elean  off  tha  highway*" 
Tha  comtantion  la  cliv^rXy  a  tt«ritorio«a  mat*       7he  defirndaiit  atte&pto 
to  meet  the  Inettftiit  contention  by  olaiBlng  that  tho  ctuestlon  put  to 
the  aitnose  on  direott  *<%•     ^Isutt  «ao  aald?"  gairo  the  defendant #  on 
oroon-oxaainHtlonv  t>Mi  right  to  e&ll  for  ail  that  vam  said  hy  tho 
vArlouo  persona  tftkicg  pi«rt  in  th«  coirrtresutlono  ^«nd  rog^^r<ilo»o  of 
tho  suhjeot  laatter  of  what  was  &«iid»     The  woaknoea  of  this  position 
le  cTident*        vacsuaiag::  that  the   cingle  question  put  to  th«  witnooo 
oa  alrcot  openou  tho  door  ^o  ::he  entire  oonTer&ntloa  in  regard  to 
tho  cause  of  th''  aooi^ent  in  ^uoetion*  nororthoXoost  the  queetioa  did 
not  open  tho  door  to  a  statenent  hy  the  wttnoas  oa  to  seme  otlvor 
accident  thi^t  octnarred  at  a  preriouo  tliM  and  und«r  «ntire3Ly  difforeat 
ciroimctftnooe*       The  fact  that  the  ^itn«toa  noy  hare  h«^d  an  aecidont 
at  %h»  railroad  oroasingt  whioli  wss  5Q&  fo«t  fron  the   bc^so  of  tho 
aooldeni  la  qiurstiOBt  eouX4  have  no  boarias  's^hateTor  om  the  nerito 
of  tho  inotaat  eaoo*     **¥o  r«!  cognise  tho  role  of  «Tide»eo  thai  *whoro 
part  of  %  cMrrersatioB  is  pBt  in  s?Tl^eaeo  hy  ono  j^rty*  tho  other  is 
ontitXec   to  pttt   in  the  «hoXe  90  far  as  it  is  relevant**     8  'barton 
on  ETldenoo*  ooo*  X108«       This  ruXo  io  usually  InYOkod  for  th<»  benefit 
of  the  party  ag^.inet  whon  the  oomrersntioB  io  Introciuoodt  and  is 
gonorally  appllcablo  to  adaioeiona  for  tho  re^scn  thxt  suoh  other 
parts  of  tho  coBrersation  B»y  tend  to  oxplaiB»  aodiCy  or  ot«r  deetroy 
tho  &dmi80ioa*      Chioago  City  fiy  Co»  t»  Bwidy^  210  HI.  39,  44*    But 
«o  know  of  no  rule  whi^  entltXoa  a  party  la  tlio  first  inotanoo  to  oalX 
for  an  entire  oooTeraatiMS  when  only  a  part  of  It  is  roloTont*     HTon 
when  tho  ndyorso  party  seeks  to  call  out   the  wholo.  oonTer^txtion>   it 
must  bo  oonfiaod   to  tho  st^Ject  aattor  about  \»hioh  the  OQnT*r8a,tioa_goO- 
o^lod  out*       Chioago  A  h4  n*  Co»  T*   rh<»ip9ona  X»  111*  578#*     (a1sup_ 
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Y»  ftMT*  179   111*  /pp0  «ai,  (SSS«     itaXiea  mir«*)     *It  is*  how«T«r» 
a  fWBiaBMBti^  rtil«  nt  9TO»»*mxMain'ftiom  that  It  Is  to  b«  oonfiaed 
to  iiHat  im»  lirottji^t  out  on  tiv^  clreot  exoAlnntlon*  and  «rhftre  &  party 
taumUk9»  a  wltnosQ  a*  to  n  oonvoramtlottt  tlio  oppoolaMj;  pnrtj  «»jt  only 
oroe»»03UuBlfio  hl^  upea  tho  oonrfrrnntioB  nm  to  th*  ««m«  «uli4o«t  aattor* 
(ciiieago  ftad  Aurora  .Hiaiyy^*!  Co>  T*T)»wrooo»*  It  Ill«  R78«)    TImi 
oottrt  is  not  v^r'^tfitodi  la  adnit&iiijfy  oa  orooe-oxtiBlajgition*  atoteneata 
a3)0tit  ot]i«r  p^r eono  or  nnttf>  s  l»^0«^«e«  tlnojr  were  included    la  the  ooa* 
T«r»1^tt«el•*      (Thy  PoopJle  t>     oliertooii^  aA4  ill*  680«  624 1     ooo  also 
ChlOfegQ  ^  Atty^y  -•-*  •■*  ^»  ▼•  ThoaggQOBa  W  111*  CTd.  583.)     tho  plaia* 
tiff  justly  eontende  that  the  railroad  eroo&lag  hn^  no  real  hosirlat 
«B  tl^   accident  la  quetntloa  aad   tl^it  the   Injeetloa  of  thifr  sttitOMenio 
of  the  »itaeo8  led  the  Jury  to  believe  ''that  hecnuee  ooao  other 
pe-s^s  at  oookO  different  time  trader  different  elrcraasteaoeai  ha<i  h»A 
as  ssocld^at  at  a  ralXro&d  cxoo&la^  that  possallily  th&t  oros&las  h»A 
oent'thlag  to  do  with,  the  case  that  th^^  aoro  tryiag***  and   the  plala* 
tiff  ^XL»  oar  attention  to  tho  fa<;t  thr»t  eoaaael  for  the  d^^fendantf 
la  his  elooiag  argoAent*  ooaotaatly  olaloied  that  the  railro^^d  oreaolng 
played  aa  laportaat  part  la  tho  aeeideat* 

Ve  do  aot  deeii  it  aeooosevy  to  refttr  to  other  o<mteatloao 
valoed  hy  the  plalatlff  • 

The  plaintiff  h&e  not  tBcsir^e  a  fair  trial  and  Uie  jut^S* 
Koat  of  the  Sapor  lor  ooart  of  Cook  coanty  i«  rer^roed  and  the  eauae 
io  reaaaded* 

llEVKH3Si>  SMU  RFMAHXfiiD* 
Gridley*  ?•  J««  and  Xeraer*  J«»  eoaoar* 


4»^ 


iti    .. 


*m*^l  ^fitqua  mm  M9%fJ^ 


sesaa 

ALVIX  VO^tA't 
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JOB  JOB IS* 


AP£»£AL  fBQH  XUVIOS^AL 
OOQIiT  Of  GJIZ6^^fl6« 


App«ll««*  \\ 


266I.A.  614' 


AXiriJi  >^'o»l»iii  lirotighi  as  aeiimi  agftlnat  J«<»  Juria  la 
Mtm  Miaiolpal  court  af  Ctal«&g««       Ob  April  3Q»  X931>  a»  pL  imrta 
Jury  ixial*  lv&«  ^«f«r«  Judga  X^ftp**  r vaulted  in  a  Teres l«t  la 
faror  ol  th«  plalatlfl  far  $^^§000  a^Ki  Jt«igR«iit  i8u^e<Sliat«ly 
fellowad*    (^  Jun«  «i4*  195Xt  tlia  at^feadani  fliad  a  *'ptttltl(m  la 
the  n&tiar«  af  a  ilslll  fox  eorau  liolsiiB*''  praying  that  the  4iulgw»nt 
order  ^a  Taest'^d  and  eat  aaldo*       tttm.  aa  ord«r  thereafteir  imtered 
Tae%tlii«;  and   eat^lag  aside  tlui  jiid^nexit  plaintiff  h»M  Rpp«mle>d* 
?ho  plaint  iff  t  la  Itla  »taW»#ai  of  elalat  alleges  •  la 
substanoet  that  tha  d«f«i^£iat»  whlX*  1»  %hn  amploy  of  the  plalntlfYt 
oolleoted  neae/o  In  the  mm.  of  41»«^j|  ths^i.  ther««)^fter»  oa  Mmreh 
14 1  1929 •  there  was  an  ft^coustiag  l)etwe«a  tha  plttiatiff  and  the 
defeisdaat  "vhi^  rlpoaed  late  «a  ac^ocoit  at^ted  for  th^t  K»oaat  oa 
K<«r«h  X4«  X92$»"  ao  p/^rl  of  whleh  the  defeadaat  hna  paid  tho 
pXalatlff  •       the  defead&ntt  la  hla  i&ffldaTlt  of  »«rlta»  dcalea 
that  there  ««uft  an  a8co%ait  stated  "betweea  the  parties  and  elletaa 
th&t  he  turaed  over  to  the  plaiatilf  all  the  aoaeya  eolleet^d  hjr 
hiJB,  KsA  dcaiea  that  ho  le  lad«htod  to  the  pXalatiff  la  the  aaewit 
of  ;ife«5  or  fiosy  aua  ^hataoerex.       the  verified  petit ioa  of  the 
defeadaat  aeta  up*  later  aXU*  "^that  he  haa  employed  aa  attorney  to 
watoh  said  eaaaoi  tha%  thle  d«fead^at  hty.e  ^eea  ready  at  slX  tliMa 


■.vt  '  ! 


dt^i.*^    ^^ 


^         v."     «t^ 


t8zan  Hu^ 


•  ;qi 


at  t«lM»v  Ai  nL  t>viiju-j»T  t^iw^  <rglu»^  «iM^flKf  h^A  %JbHU  xmi 

•tft   K^-  :  ^    a;i^  i^'  ,  »r^yX    «»-X  itV^JtM 

Xi  i»t»#i>»xXft*  at»>M«  Atf^  XX*  WitnUi 


•3. 

!•  <l«fMrt  Mkid  aetloQ  but   fchnt  pXaiailff  1ms  •OBtinualljr  p«st9«a«4 
SUM!  •  *  •  that  li«  was  infontvd  by  hlc  att^nMj  Uuti  said  e«iM« 
«&»  Mt  fox  iriml     yrll  3^^.)«  X93X*  la  Room  1120  ^tiy  Hall*  mad  ilunt 
iM  appoArod  ta«jro  yi%h  hXm  attoxBoyf  tluiti  «&-ld  oaso  w&«  oalltd  Stir 
trial  atotf  bo  ea«  apponrinc  tor  plalatlff  i  tli&i  tlil«  defend«3it  aad 
lula  atiOTOoy  stoppod  up  to  t]M  Judge  «uid  aoked  that  said  ofiitfiO  bo 
ooatliMod  and  tbnt  mho  trao  eoatlnu&d  oatU  Juno  19*  1951 »  by  kla 
Honor  Judge  Lupof  thai  ho  loft  the  court  rooni  thsit  ho  did  not 
know  that  an  ox  parto  judgBont  in  the  tarn  of  |8»00C  «a«  l»d  a^ainat 
this  d«f«iidaBt  until  an  oxecutlon  was  nerteC  en  him  on  Juno  19* 
1931|  th&t  the  clerk  erldently  foji^ot  to  sark  tho  continuanoo  on 
hio  rooordg  and  th»t  «ald  omioo  ws^o  triad  ooc  yarto  1^  KiistiOeo*  his 
Honor  •  Jud8«  Ut^m  not  knowing  ho  he^  alroady  ooittlnui^d  soaof  that 
thlo  defendant  is  net  Indebtod  to  plaintiff  in  wsay  sun  laa^tOTor** 

?pott  tho  her^rlne  of  tho  potitlOB  ''Mr*  Kboloy*  teetlfledt 
la  substaaeo*  that  on     par  11  30 »  It^Sl*  ho  wmi  tho  ainute  olork  bofoM 
JUdgt  Lapo»  that  toiibttt  v*  Jiarljs  ^^.&  mm  of  tiut  oiksos  oa  the  trial 
oall  ol  thi^t  ^udgc  for  that  dtiyf  thfxi  about  9i30  a*  »•  that  day  tho 
Jttdgo  hs4  a  fir  at  oallt  ox  "preliatij^ry  sail**  of  the  ciu»ok|  that 
ndion  that  easo  was  oalloc^   th«  attm^^oy  for  tho  d«fttndant»  Kr«  f^iritilloh» 
stoppod  up  to  tho  bar  of  the  ceujrt*  no  *Ma«  appo^rlng  for  tbo  plr^intlfft 
and  that  the  court  them  &»aouneod  a  eontismrjico  of  the  cttXLBQ  and  that  ho 
(the  ttiaute  olerk)  atuie  tho  fdllovlng  nete.tion  cm  the  file  ecnrelopot 
*6*19«31t*  that  tho  notation  he  thuo  Bade  indioated  that  tho  oaao 
had  boon  e^atiBUt^  until  June  19f  that  he  e»mot  caUce  eue&  a  not:^tl<m 
on  the  fHo  ^imlose  it  is  the  Judge's  ord^r  boeoiuae  X  e&n*t  gi^o 
orders*"     fli&n  Intorrof^ted  as  to  vrhether  o?  not  ho  hmi  ther<i^J^9r 
oalled  the  e<mrt*e  attoQti<»  to  %im  faet  th^^t  th^  o«,s«  m?r.m  sot  for 
the  Idthff  he  ansi«or«d:     *5o»  I  4id  not*     If  X  had  ditto  that*  this 


c 


#«|i  IM  fiLUli  xii:?  dSJU  «»«il  <ii  «tf«l  t'^  i^^-K^     Xa^ 

t#t  baUs*  «-*■  ♦«*•  fci*i  *»«W  tx»tt»«i4*  »i£  d$iv  »«<Mii»  ^*» 

Nv  ft^li  «f  *AiU  iflvtv  #^u»»i»  «iit  ni^X  «»(  *Mi$  hiisl^  toatitL 

th^nt^c  .^s  *t9X9«2[  ««fi«  »iiiitfi»f  i,di  )«  aff^^^Mf  tilt  «»tc 

C   ntf>:9  Ai    ^1    6«»XflV*   9X1*^    *di   tm 


oaftc  would  not  haTe  l^een  tried."     Vlcter  Frelilltcdit  a  wltnesa  for 

th«  petidonttrt  t«£rt  1/1^6  thr^t  to«  wan  an  attornejr  <tt  Xav  ani  r9i)T«»cnt«d 

ill*  defeadnat   la  the  oausef  tliR%  on  A]^11  30  Imi  app*ft7«d  ¥0f»r«  J«id«;« 

here© 
Lo^t  <*fi>r  triaJLt  wltli  scf  ollMRt  And  hoi  a  r«|i»rt«r^    Oa  the  first  nmlX 

of  theoo  eaots  X  aaswerod  reitdy  and  l  aekoci  your  Heaor  ••  I  «aiil« 

•fhon  I  ofta  go  ©v«r  to  thB  Su^rlor  Couxt  aa^  t^  a  oaao  and  yo^ar 

Heaor  aaid  ho  could  not  hetir  the   o^.e«  todsgr  •«•  and    I  ackti!  ytiar  Eonoir 

If  yott  w^uld  not  put   It   oyer  to  the  aoxt  Fall*       Your  Honor  nn-iA 

*Tou  eaa  put  it  over  to  Juno  l^t  and  th«a  it  ifould  f^  OTor  to  thit 

n«xt  ealendar**     mA  I  loft  the  coortroim*     i  kaovif  nothing  of  o 

jttd^pieat  until  my  olioat  x*ntiw&  mm  exeeutloaa  $md  then  I  Ism^diettely 

o^rTod  eottn^el  «lth  aotioe  to  hmre  it  vacated  •**       A  witattrtt  for  the 

petitioner  teotifiod  th«*t  the  ex  part^  trinl  took  pl«ce  jaboat  11  or 

11130  a«  Ml*  the  a^aw^  day*      The  i^laiatiff  *  respcaadeat »  latrodaoed  no 

OTldcaoo  ia  rebuttal*      The  folli^ing  io  the  on^«r  of  the  oeurt 

T&oatiag  the  Judggacmts 

*%ie;  emase  eomlnet  &n  to  he  he«:rd  cm  ste&l«a  of  def^adeiit 
oa  p«^  citioa  in  nature  of  %  writ  of  oor^a  no>»is|  mad  the  ooart  Ta&vixif^ 
reae  acvld  p^tltloa  «n<:l»:-r  omth*  mruA  "imrias  hear*^  «videaee  of  nil  parties 
aad  ^rgu^eat  ox"  eouni^el  for  both  plniatlff  axbs!  <^ @f exdaitt t  ft^^  the  oourt 
hoTlng  Jurisdictloa  of  thcr  prtrties  hereto  aii^  the  ittibjeot  e^mtter  hereof* 

".-lid   It  further  app^eariag  to  the  Court  from  the  @videaoe  thai 
ahoYo  eat  i tied  o&ttse  «ao  oalled  for  trial  <m     pr  11  3  t  19ZI  la  Tioem 
112v^  City  Hall  het'ore  hie  Himor  Judge  i4ape|  «ad  It  appe/^riag  ths^t  the 
attorney  for  defendnat  aneeer«rd   sfiio  oallf  no  e»<^  ^ppe^rln^  for  plaia- 
tiff  I  aad   It  &pp««i.riag  th^ii  the  eourt  eoGtlauifio   f;.'?,id  o&uae  until  Juao 
19t  1931*  and  the  elv^rh  Maee  ouoh  Qet^.tiffiR  ea  the  file  emrelopet  and 
it  further  appearing  that  the  s«^id   oauee  w  s  agala  called  oa  eaid  eoae 
date  for  trial »  hy  aii«<tako  ii.t  ehleh  tlske  »a  ex  psirte  ^uiumMnt  wae  had; 
aad   it  appo' rinir  that   the  ev>urt  h».ci  no  not  lee  at  ^^he  tloe  of  eatry 
of    3«^id  Judgaentt  that   e&id  ocme  hst4  ti.lr«ady  been  eostinueo  uatil  Jtaie 
19,  1931* 

''It  le  therefore  ordered  &a«!  deereed  th&i   the  4u^ili^<^>^^ 
eaiered  oa  April  ^o»  1S31  «x  p3.rtet  he  a)»d  the  &sda»  ie  her^^hy  vaoaied 
aad  set  aaide  and  held  for  aaaght*** 

the  reepoad«at  (plaiat.lff}  eontead^  thnt  the  petlti^  did 

aot  set  forth  &  scritorious  (isieaae  and   tm^t  it  muM  therefore  fatdULy 
defect ire.      this  oeatentloa  is  without  M»rit«     It  is  aot  neeeeaary 
for  the  petitioaerf  ia  a  prooeediag  llho  the  iaetaat  eae»  to  aiXofs 


T9  U  ii  H  Utiai  IMri  ftMH  H  iBitt  iJxAS  bti^mut  t»is*i#l««m 

§m  teMit'  a'sv.'2»ir  «miai»^  •ITS      »t<^  imm»  9Ai  *m  ««  oetlX 

fn  )•  mlimm  ao  te^n^d  •tf  «'j  119  ^.krn^  9»M-fm  ftljfT* 

:v  9iii  fa««  Itti^wi  iii<«%o^  .    *> 

.©•t«rf  f^*?««  i^-*i^f>  9Tli   Vf?#e  •^'^-«'9^;,  ,;^  1»*  Boi#9llh«i'«i^  Si^NSMf 

^ft  4i   ««*  tiNMfc*  *9««4  luMwU  ^tLA  ti-itt)«^ 

'>.  '  i     ■    • 

bAt«*irr  i<i««ttM>  vi  VMM  ttft  tea  •«"  ^  XCC ' 


•4* 

thskt  h9  JEu.d  a  »eritojri«tt»  daf«a»«  to  (^«  erlglaal  -lotiftat  s^9  tli« 
%uct.;tloB  of  %iiG  istrlts  of  ikfd  origtiaaX  aottoa  io  sot  laYolrotf  in 

•uob  9Toe«odiog.     {Roo  So^il jr .„ gbilja^^Jiabi^Ca^  231  111.  ^pp*  S9, 

ail    afcs»M«^i.Mr%^j^at_i&tiL.£5j..  sts  ai.  179,  i»3»)    tiw  pi«Ad- 

lago  ar«  orl^laftl*  tho  io^uon  ar«  dlitinot  fros  the  priBolp&l  sMlt«'' 
(Jaaoilio ofa  r»  AohJKla»«o>  SS7  111*  141,  U7*) 

The  plaia:.lff  eonteiule  that  %hxf  court  l!i«t4  «o  ittrltsdlotton 

to  T».o*te   tb»  ju^gBeut   eKt«r«HS   on  the  »h®wi»f  'etiiioh  wnp  aasuJe.     'f« 
find  no  Btrit  ta  thie  contimtloii#     Soo  Yoth  t»  r^awtel  ffhlliii?»ea  & 
Co»«  290  111*  App*  £47,a51«at  wherein  th«  «ourt   vatds     "^bother  tlw 
mlalBfom^tloa  giTos  by  %h»  clerk  tectaile&lly  oenstituteo  mlnprifiion 
V9  (!«ei}  trae&torial*      Tho  iii^t«Llc«8  of  f»et  up<s»  ^^hleh  suott  a  notion 
e&y  190  prei^loi?.t<^  ax>e  net  confined  to  OMltstiltmo  or  mleprieiono  of 
the  elcrk.     Here  tho  ml»tj»lee  of  f«x)t  ?i%s  die«i»<^%las  the  oaoe  e«  tho 
nqppotsitien  th«t  plRlaturf  hatS  not  $tppe^rod  for  trial,  whoreas  he 
hai,  au^  th^ ct  fact  who  wikBOtm  t&  tho  @«ur&  whon  it  enter^a  tho 
order*     In  principle  the  tmmti  io  oiailar  to  th.)t  of  JBladl^eii  t»  ,^lty^. 
of  Chicago*  263  111*  IfS*       It  thOTo  app@ftro4  thiii  od  tho  goiieral  erall 
of  th»  e&X&nata  the  osioo  «^o  atrlelcon  «in^<s^r  a  ralo  «f  oourt  vhos 
plaintiff* o  attomoyo  di^  aot  appoar  and  nftho  toO'sA  thoir  roquoot 
for  tirlal*       Meh  a  roquoot  wao  aude  to  the  ol«rl(  hmt  not  oorr^fctly 
fiot«d  h/  hl»*      >ftor  hstTing  boon  aeoared  h^  tho  cl«rk  th^X  iha  reqttoot 
trae  understood  plaintiff*?!  attoraoyo  loft  and  ivoro  not  pr^stat  tihon 
tho  o<uM  vat  oalle^l*        It  -erao  not  only  held  to  ho  suoh  a  aiatako  of 
fnet  ao  oonoB  within  the  porrio'^  of  Oftid  Boctioa,  hut  the  nttomojrs 
'fltero  wg«xraat*a  in  aosiooing  tlteit  tho  OAttso  90uld  he  plaoor'  an  tha 
trial  oalend  r  and  tried  in  due  courue  by  reason  of  the  olerh'a 
aoouranoo*      That  the  present  e%so  easeo  up  on  tho  trial  omll  and  not 
u^nT  raX&»  p«£rtainin3  to  a  general  oall  pre  sent  b  no  vali4  dl«tinotie% 
in  prinoiplo  h^tvoea  thio  oaao  and  that*       ti»  olerh  is  an  ofiieor 


w|k«> 


«i#iT««  «  kAtf  M  t«A# 


/     p  ^  ' 


••i»i;f%«4«t  m^ 


i^««J«««  sl^  ml  #itftsi  «■  te*t 

i.*ibi  ;w*^  ,i-u  64^»-**iw  ♦«»Xe«rn8  »««-    till  ^t  jjJA 


fttiJMi  «  iteim  ii<»i4«7 


|e«V%d  tt«iu^wi«  ttft      *lak%&9mKti  a»*ft -iw 


Mfi  A^^vim 

XX.9V  >  #^»ii4   l>MMN»%^  vtsitLi 


2    #fW    «tA    SM»J»fi9lJ|»mt:tf  X«i 


4  bM  :i/.ta»Xit»  lmt%$ 


of  th«  court  Ana  it  Is  his  duty  to  not*  Uo  oifdere  tlMt  are  to  bt 
•ubsequently  spread  of  rooord.     He  lamo  tho  proper  ono  to  oonoult 
as  to  tho  Bt&ttto  of  the  oisi*e  and  inao  ouppoood  to  icnov  tuai  note  tbt 
ovdoro  of  %ToM  oourtt  am}  we  think  plaintiff  vao  warremted  In  relying 
upon  hie  atatoneat  aa  to  «hat  they  were  and  was  not  roquireti   to  Terlfjr 
the  atMi  hy  ooneulting  his  minutes.       The  elerk»  hoveTert  was  mis* 
taken  and  here  as  in  the  i^dcien  oa««  nisl«d  plaintiff  and  indirectly 
the  court*      Ve  think*  therefore*  the  oaas  vas  properly  reinstated** 
Ih  Helbreok  v>  Lawtonf,  207  111*  App.  49?*  where  a  number  of  author  it  Its 
bearing  upon  the  subjeet  are  eited*  the  oonrt  »aldt     "A  judge*  as  vsll 
a«  an  attorney*  may  he  misled  hy  the  fault  of  a  olerk*     ♦  *  ♦     Ths 
tendenoy  of  the  law  in  this  Htate  is  to  allov  the  motion  und<?r  oeetioa 
39  whenever  It  Is  obrieus  th«t  the  action  of  the  eourt  Is  based  upon 
the  fault  (either  of  omission  or  of  oor^Kiseiasri)  of  the  elork  of  tlw 
eourt*     As  said  in  Irady  f * ,„f aahtnicton  Ins*  Cc*^^  8S  ill*  App*  380 1 
*A  default  of  the  olerk  it  on«  of  the  reeop>iaed  i^rounds  for  a  writ 
of  error  eortua  nobis**       Tldd»s  Pr^^tlee,   seo.  Il3?f     MI-TllSSEJIls.. 
Chi  Ida*  lo?  Ill*  App*  98S*       in  the  latter  o*«8*  the  eourt  said*   *%« 
ignoranss  of  the  eourt  a&  to  the  faots  %xoae  from  the  neglect  of  ths 
olerk  to  « trik*  ths  sass  off  the  regular  ealendar  when  he  plaeec'   it 
upon  the  s^rt  cause  oalendar*     flush  neir3.lgeno#  of  the  el«'rk  is 
suff  ioient  ground  for  a  writ  of  sorsiB  nebiy*and  authorised  the  eourt 
to  pass  upon  the  nsotion  to  set  aside  the  iud|p>^ent  at  a  subaequ«at 
term.**     (See  also  amttsriok  Publishing  Co*  r*  goldfarb^   248  tli*  App* 
2201     L«yis  T*  Heywood*?>akefield  Co»*  284  HI*  App*  60«   (Ahst»)| 
^axper  v.     eade*  214  111*  .\pp.  431  •) 

Te  are  satiefled  that  Jttdge  Lups  allonred  the  1?  .0irte_ 
trial  heostUKe  the  cl*rk  failed  to  call  the  atteTitlen  ef  the  court 
to  the  fact  that  the  eourt  hnd  already  eontlmted  tim  eause  to  Juns 
19»  1931*     this  negligence  of  the  clerk  was  a  sufficient  ground 


Xti^AT  •<  ^wtlitf^t  #«■  «)•»  bam  •«««  x«<*'>  ^***^  ^^  **  intm^Mm  *id  M^ 
w^itatd^M  ^d  tft^wtn  «  vtum  ,^>  .9^  *iiT  f>08  jift|gr2^*.y  ifillllMlgr'ig 

.ji?L«?Mr  1'' ^-  .     '  ■■    -•-    -■•  -    ^    ^vf.•♦'^w^^  ♦^«*»^?*r       ^gttf'W  wa5«»»  ipyyi  Y» 
Mis*   *h.K-i  Itiinn    '.>li   itpy*  -litii-^.:  •"*"    .  ■''    -Til  ^^^  tTjAJVfi 

#ivo*  ^tL4  tna^lxxaiiiiM  fcuHi^r:-    -  ~c  .Sit  -  'i^itlMl 

l^.ltttfA)   KK^   .<i^<^   .rXl   MS  j^..  ^     itts 


•6« 

for  a  writ  0/  S9f9m.m^^*       ^«  »grm  with  Judff*  I«p«  tknt  tt  wotad 
•Mtmt  U  A  Kerlouii  Mls^M-rUf*  of  ^ti^tie^  to  pt^nilt  thv  orlctiMi 

th«  jnegMtnt  9T4eT  ©f  Jus*  26»  1951,  sAoulcr  1»e  end  It  in 


31641 

tm  P^   PL«  OV  T^Tf   MTATK  ) 

or  ILLIROIS,  ) 

D«fen<!uii  in  Jetrror,         ) 

)        KKHOR   TO  «U»1CIPAX.   COORt 
▼  .  ) 


imU  OOBMAS   and  1.0UI3  FHAi«KX.Ifi, 
Plain  tin's  m  atrror. 


Of  ClUCAOC. 


266I.A.  614 


im.  JUSXI62  BCAKLAJK  inshn&a&n  tm  Qjfiaioh  ou  tm,  count. 

By   this  vrlt  of  error  thn  plalr^tlffs  lit  •rror  8<»«k  to  r«* 
▼•r««  WL  ord*r  oi'  th«  i&uxilolpaJ.   court  ol'  Chloago  d^nyln^c  th«lr  pc^ti- 
tion   to  Yf»cato  a  ju  ?^i$nt    .nntvrod   against   th«ia  on  January  2,   1931. 

Oa  ©«e*i,ber  36,   l^'Sii,    ft  writ  ol'  3MkK£.  rft<?.l-».8  w»a  Isautsd  out 
of   tho  Ba»lcipal   court  of  Cklca«^o   dlr«ot«>d    M;,jiin9t   tli«  ^l&i»tlff « 
in  error,   John  Qoihsimi   «n>i  I'Oul«  Framlln,   to   »ii«w  oauso  fthy  a  o«r» 
tain  l>on4  ferf«ltur«  in   tbo  »utQ  of  d2,uu0  should  uot  bo  madlA  a^so* 
lute.     IHo  bond  was  «x90ut«(l  %»y  Jotin  Ooh»an  as  prinelpftl  and  Louis 
franklin  as   nar^ty,      a^rtrlse  ol*   tho  i^rit  was  ha<t  upon  th«  plaintiff 
in  orror  i.eul»  ii^ranklin   in  apt   tit&%.     On  JTsmusry  29,  1951,   ths 
plaintiffs  in   error  wars  <}«fault«d   and   th^  forfitltuis  of  th«  rooogni* 
••not  was  msAe  ates&lut^  and  judi^^ent  for  |2,00Q  and   ootsts  was  @n- 
torod  auyinst   thim.     bo   appwa,!  was  taken  or  writ  of  error  nu«d  out 
to  reirorse  that  jud^^ont.      On  Jfebruuxy  5,   19  31,    the  plaintiffs   in 
•rror  Kovod  the  oourt  to  vacato  tU«  Ju(iii»«nt  of  J'anu^ry  20,  1931, 
whieh  notion  was    then  and   thore  ovorrulod.     Ho  app«>al  was  taken  or 
vrlt  of  error   t^ued  out  to   reTer8«    ch&t  order,     vn  Aujjiust  21,  19  31, 
the  plaintiff  In   error  i*ouis  i^rajaklin  i^.oved  the  cuvtrt   to  w%cate   the 
Judgiaimt  of  J«iitt»ry  29,   1931,   and  in  support  of  said  motion   filed  a. 
''Petition   to  Vaeate  Jud(j^«nt,*'  which  aotlon  was  overruled  on  August 
21,  1931,   ^md  this  writ  of  error   is  atied  out  to  review  the  aotlon  of 
the  trial  oourt  in   tha«.t  re^^ard. 


XMie 


\ 

TIfOOO  JAVSXkUK  0 

.OOAOtUQ  'tu 

"1^19. A.I  aas 


m. 


.:i^.::l.Ul  ^0 


.11  si  nrtitaiMi^ 


.#»tf«  »ft«i  o4  foa  til.  "xuiUtxot  lMt«<r  ttlmt 

'ol  x^  b9ivti9T»  mm*  l^notf  «M     ,9tul 

<i=  Aif:tfn«'rt 


■  -.in  9hm!&  $»m  ••«•« 
.(*s«t*^  r>  .<t  :r«iiiJ  •am  van  •# 


to    il»JUi>    B«w    xr.  .JLTIWITC 

A    ftftXi'l    <««i4r>ki    .'..<*«    'to    J  ion.  00     ll    b;v>-    ,iL, 

#ii:;9ij&  no  b9ji%nt9r^  mm*  acii'^M  tbtl. 

.lixa^ 


iT»«  It  mw 


-2- 

Thc  p«tltlon  r«oit«t: 

"Your  peti  tlon«»r,  Loviin  Frmnklln,    reapeotfully  r«t«r«»«nt» 
UBt«  your  Hoacr   that  on  or   (About   tlxti  2ia^  day  of  J»nunry,   a,   D, 
19S1,   a  Jujtgmejnit  was   ^nt«r«<l  ir4  tn«  atevc   oaus*  ir.   th«   svw  of 
tTOv'O.CC  Against  your  p«itttioner;    tuat   sale!  Juri^^Qnt  was  to 
•nter«d  upon   s«  jillegod  bond  forf 4fiture  of  I}ec«Bb«r  Ifith,  19 "H;,   in 
this  oourt  In  case  ^o*    21C/09?3,    Utat»  oi'  IlXlnoia  va.   John  ^ohjsan, 
that  on  J?*bru«iTy  5tu,   1930,   a  aotlor.  to  Taoata  tha  jud^intnt  «et«r«d 
hart In  waa  ovarrulad. 

•Your  9«tltloner  Furthmv   r«prea<»nt«  that  otj   tha  16th  day  of 
B«o«Bib»r,   ly^O,  or  lat   aiiy  tl8i«  tiioraftfter,   was  there   a  tond  in   ex- 
ifltf^noa  in  oaae  No,    21(Ki92:s  on  wnicu  your  patltioner  waa  aurety; 
that   eonB«nu©ntly   thar«  couid  haY»  baar,  n  >   bond  forfeiture;    that  no 
Sclr*t  ifftolAa   could  Isgaily  ln»u«   uni  i;i©   judfm«nt   eiitsrad  herain 
against  your  pflttl tion«r;    tJistt   »aid  jude^jKont   is  void  ani  of  no   effaot 
and  your  p«*tltioc«r  nsaneatfuliy  pr©»enta  tc  t^.ia  uojiorabl*  Court 
the  coBtnl^l*  raoord   lit   oaaa  i*o.    3100953  ajfi^S  caae  i»o.    370|>ii11?,  whi^^ 
aald  raeords  ^ura  heraby  eii»de  a  p«a-t  of   thl@  n<?titlon;    that  your 
patltion*r  h«ta  unad  <iua  dilit(,anca  In  pr**js®n  r.ini^  tiila  oatitlon;    that 
after  Ir^ibruary  5t!i,  1930,  your  petitioner   r«tfitin*»d  couiisfltl   to  ?r«- 
aant  a  Ti«»titloB   to  "»«c:iti6  amid  jui^^otnt  and  haY«  a  eoj&plete  r«eord 
made  In  oaae  ^o.    2100903  hu6  l.o.   3709diS,  which  ©aid   rooords  your 
petitioner  b«llaY«8  to  ba  neoasaary  In  6&tnr.AxiiR^  a  i,.t>tioft  or 
petition   to  va.c9.ta   tita  ai-^ld   judgjtjejsi;   tiint    th«  Trtaiiacrlpt  tJ«*!)artsii««it 
of   th«  Court  :tiaa  b««n  unaLla  to  locatti   the  l'll«a  In   caaa  Uc.   ^lC09t9 
until   reeently  ar^d  eoneequ«%ntly  your  patltionar  was  unable  to   soeura 
tht  eoa.p>l«te  record  uKtil   tb.«  p^Bt  tan  days. 

•Your   petitioner  furt'"A»r  represents  that  on  or  about  .Tune 
20th,  192H,  toe  b««ea£ba  8ur«»ty  on  a  bond  tm  «vhioin  one  John  Qohsiajfi  »»• 
prinoit>al  In  o&se  l«o.    210G9  23  then  pending  In  the  Municipal  Court 
of  Chicago,   as  by  the  record   iii   said   cause   on  file  wltii   the  Cle^rk 

of  tVils  Court,  r«i'«rmii}9  being;  ixad  thereto,  will  s.ore  fully  appear, 
said  bond  being  In  the  sofa  of  |tw  -u,Oi:,      nKH:^  on  the  ,g3r^  day  of 
j[jj.^.y.«,  A»   ^«„,  l^B,^.    *»»  order  was   .-sntered  in  euse  I-o.    2100923,   in  «rhic^ 
said  lohnTd'ehman  was  def«ti4a«t,  by  Hon,    Judge  Jo:.ti  3barb»iro ,  vherela 
e&ld    above  rer.tloned  bond   on  tfniea  your  petitioner  was   surety  was 
forfeited  and   a  capias  ordered   for   tn©  arrest  of  the  deftnlafit,   Joha 
Oohman. 


oetltloner  furtiser  reyrieaenta   that  en  August  Tth.   1938^ 
entered  therein  by  cion,    Juda,?  Jeim  Sbarb'aro ,   eon ticulng 


•Your 
an  order  was   en^ 

a  mctlen  to  v^ioate  ^nd   set  aside   aaid   forfeiture  to   the  10th  day  of 
Att»|ust,  193S;    that  on   said  luth  day  of  August,  192a,   aia  order  was 
entered  continuing  eaae  Ito.    2X0O9S3  until  the  15th  day  of  August 
A.   Q.   k92H,   %t  which  tlaie  said  cause  vao  nenilng  before    ion.   Judge 
John  Sbarbaro  axid  an  order  entered  tl5orein  eiaJting  no  ruling  on   said 
motion  but  again  forfeitiBg  a  bend  {»n<l  ordering  a  capias,  which 
ypur  petitioner  resoeetfully  stiows,    ?.m4  as  laore  fully  apnsars  by 
the  »*«cords  In   »«ld  cause;    refereutis  b-oing  haii  thereto,  was  Inad- 
vertently entered  and  stkid  bond  h&vicfc;  been  forfeit<»d  on   the  ;?3rd 
day  of  July,   19  2a,   that   thereafter  on    the  i;Hh  day  of  June,   A.    I), 
1929,   an  order  was  entered   in   case  iso.    21009:83,   by  ijon.    Judge 
Wllllaa  R,   iPetaer,  vacating   tiie  ordsr  of  Au^;ust  IStii,  1928  i«^hereln 
said  bond  was  iorfflte4. 

•Your  petitioner  further  repreeents  that  upon  notice  to  thm 
tttates  Attorney  of  Cook  County,   Illinois,    arid  upon  the  sworn  petltleB 
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of  your  p«titioner  fU«d  witli  th«  Cl«rk  of  thia  Qpwtt  on  Jtsi* 
12th»  X929*  refer«noo  bolag  taAd  ih«r«to*  »«il«l  oaa*  JEto*  2100933 
eaae  on  for  h««irliig  before  rioB*  Jitdg*  vixiitm  B«  7«t««r»  ono  of 
tho  jftttfgos  of  th«  kunloljMa  Jourt  of  Chicago*  111*  and  upon 
a  bearing  ba^  bofore  said  Juiigo  <md  Court*  an  order  va.e  ontoroi 
tboroln  on  a<ad  12tb  dtgr  of  Just*  19:29*  by  Hon.  Judge  Fetzer* 
Tacutin/j  and  set t lag  aside  the  forfeiture  of  a&ld  V/ond»  on  whlebi 
your  potitloner*  «a»  surety*  and  yA<»??tlnig  the  bjd^J^  ©^  Hon*  Jobn 
^baxbaro*  eotorotf  therein  on  .iy.ul.y  i^ard'^'l^a^.  In  -fthlch'  ^a'gbfinjj 
van  deelaxcd  forfelto<|^  aald  orc.r  and  the  rtfcord  of  esae'Tiing  ' 
•B  fUo  In  the  of! lee  of  the  Clerk  of  thla  Court*  r«fereaot  being 
liad  tbtjreto*  and  made  a  part  of  thla  petition* 

*Yottr  potlt loner  further  repre«3ent»  tliat  aaid  order  of 
Juno  12th*  1929*  la  a  final  orf<  r  of  thla  Honorable  Court*  and  a« 
such  final  ortTer  oould  only  be  attaobed  by  pti^rtlea  In  Interest  In 
oaao  »c .  2100923   by  appoal  to  the  ^^^ppellato  Court  or  by   vTit  of 
l<^rror|     thnt  aald  order  was  ottered  upon  liotlce  and  Petition  of  your 
petit loaftor  and  thi?.t  oald  petition  r«clt«c   aufricient  grounde  to 
▼aoato  the  bond  forfeiture  of  July  2;5rd*  19£df  thi>t  e>itld  order  ttmoA 
the  facte  eontalaod  In  aald  petition  to  be  true  am!  no  denial  of  aald 
faeta  ver«^  OMice  i^  ancnrer  to  the  aald  petition  of  your  petitioner | 
that  no  further  order  wae  entered  In  «ald  oauee  in  connection  with 
aaid  bond  forfeiture  until  the  £lat  day  of  Auguat*  a*  ^*  1930 « 

"Tour  p«tltl«ier  further  represents  that  on  the  21«t  day 
of  August*  1930*  an  order  waa  antered   in  caee  So*  210O9£t3*  by  Hon« 
Jndgo  £i«lAeQ  ib^lTing  loaTe  to  the     tatee   attorney  to  file  an 
mtmiHi  Petition  I  thst  fren  the  reeordg  in  sjstld  oauae*  refer«noo 
boiag  had  thereto*  it  app«ara  th^^t  aald  order  v&t^  entered  without 
notiso  and  that  no  orlglaal  jwtitlen  waa  on  fllei  that  &ja  /jnonded 

'>n««or  to  a  ^^etitlaa  tm»  theroupook  ftl^c  and  he^u-ing  continued  to 
ueptesber  5th*  1930 1  th£i<,t  the  ortter  alloviii^  the  filing  of  «ald 

ttended  «'t:'tltlon  end  th«  filing  of  an    namer  to  the  r@  tit  ion  to 
Louis  %'r«ynklln  are  of  no  offoeii  that  no  ^onewer  oould  b@  flle(^  to 
the  i'etltlon  of  I>oui«  f^'ranklin  to  vnoato  a  bond  forfeiture  InaaMieh 
AS  an  ord^r  hndl  ^oen  entered  upon  the  an  Id  petition  iraoatlag  the 
bond  forfeititro  of  Julj  43r<^*  1923 «       that  suoh  proeodure  la  illegal* 
n  fraud  upon  the  rights  of  your  pet it loner i  and  an  attei^t  upon  the 
part  of  thla  Hoaomhlo  Court  by  me  of  Ita  Judges  to  usurp  the  potvern 
of  the    ppeliate  and  auprone  court©  of  Illinois i  th^^t  aald  order  of 
Judge  Holnaa  and  the  filing  of  said    jtonded     newer  to  the  l>etltion 
of  Loula  Franklin*  filed  on  J^e  12th*  1929,  to  vaoate  said  bond 
forfeiture  of  July  ^3rd*  1923*  on  whioh  an  order  had  been  entered* 
Tielated  all  knoon  prinolplea  of  procedure!  that  the  legal  effect  of 
filing  aald  .Winded  Anawer  after  a  final  ordtr  had  been  entered  on 
the  eald  ?©titlo»  la  that  no  ordera  could  b«  entered  by  thin 
Honorable  Court,  and   that  any  such  orders  entered  are  nore  nullity 
Mid  that  aa»«  a2u>ttld  bo  expfwiged  from  th^  r<?  cord  at  th?u  before  a 
tweVlUT  hnaring  oould  be  had  up«l  the  petition  filed  on  June  12th* 
1^9*  it  would  have  been  necessary  to  properly  taoate  nM  a«t  aside 
the  order  of  June  1  th»  1929  entered  upon  aald  petitioni  and  your 
petitioner  respectfully  refers  thla  uonorablo  Court  to  the  records 
en  file  tn  caso  »o«  2100923  with  the  Clerk  of  this  Court*  referenoo 
being  had  thereto*  and  further  refero  to  th«  Bulee  and  i*roc«dur« 
of  the  Knioipal  court  of  Chieage* 
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"Your  petlil«ii«r  further  rcpr«B««ts  thfkt  thereafter  on 
the  5rA  dax  of  Iieo<!mb«r»  195u0  an  order  mmk  entere*!   in  etx.B«  isie* 
2100923  by  Hon*  JuMSce  deorg*  B*  Uolmrol  reeitin^;  therein*  maong 
other  thl»g8»  thafc  ealiji  onuoe  ea«»  on  tor  hearlae  upon  the  petitloM 
of  Loulo  ^^raniellnt  to  v«oat«  the  jtufenont  heretofore  entored  on  a 
reire  VAOioo     in  the  «hove  entltXee  ovvuee  and  that  referring  to 
s&itf  cause  it  1«  Ko«  '^70982t  >UKl  the  ^mended   Aaower  of  the  .-'oopXo 
of  the  3tate  of  Illlnoie)  th^t   it  appeare  that  no  order  •vb.m  entered 
in  caee  fio«  2100923 f  the^t*  howerert  aaid  order  recites  that  the 
order  entered  by  Judge  ^oltaov  on  the?  I2th  day  of  Jun«»  1929«  wap 
jyKEroatliX.  ontortd  and  it   io  hereby  tmoated  and  ojraungod.     ThaF 
oaid  order  of  Judge  Fotxer  tm  June  12th»  1929»  vaeated  the  bond 
forfeiture  of  July  23rd #  1928* 

*'Your  potitioaer  further  repreaents  that  Hon*  JW^go 
Hol«eo  found  thf^t  all  of  thi?  or^ere  entered   in  oaae  Ho*  2100929 
vore  for  soaao  reason  void  and  hnei^  hio  deeioien  upcm  the  ^tjnonded 
,A«iwroy     filed  therein*  alleging  that  the  nation  atadr  and  entered 
thoroin  on  AUffl^.*b  7t^^  1928  to  vaoate  th^  bond  forfeiture  of  July 
23rd  *  192^ a  before  Jui^e  ^b«rb<uro»  w%8^  aTiir'  urnkpas  mM  anifliaPoSod 
etl    that  thereupm  oald  Judge  Eolmis  ontorod  «a  order  in  miao  Vo* 
21::-0923  as  follows   *lhe.jMttA0it,...Of  ^utKUOt  m»  l^m»  %Kr*^^^*  ^H^ 

'Your  petitioner  furthor  rejaregents  that  it  mm  appoars 
ttvm  the  recorda  on  file  with  the  Clerk  of  the  Munleipal  Court  of 
ChiosgOf  in  cast  Mo*  210^923  Ohoroin  quo  John  aohnan  «aa  %h» 
defendant*  and  wherein  your  petitioner  wae  aur@ty  on  the  bond  of 
B&id  oefendnntt  r&ferenoo  being  had  to  oaid  re&or^a*  and  ae«e  being 
itadc  a  p«rt  of  thla  petition*  thiit  tM  ct^^x  of  July  <^3rd*  19M* 
d«olaring  said  bond  forfeited*  has  b««n  Taeat@<§  by  the  or(3rr  of 
Judgi^  Fetaer  on  June  12 th*  1929*  an^i  a^in  vacated  by  the  order  of 
Judge  HolBOs  on  the  3rd  day  of  l>eet«b«r  1930*  and  your  petitio«ier 
reopeotfuUy  rtpresenta  unto  thio  Honorable  Court*  that  regnrdloeo 
of   .he  Talidity  or  inr&lidity  of  e^^id  orders*  for  the  purpooao  of 
thle  petition  one  or  both  of  oaid  ordere  should  ^«^  oon^ldertsd  an 
binding  upon  this  court}  that  the  effect  of  &ul6  ord^ra  is  that  the 
bond   in  the  oua  of  120)0*00  ex^euted  by  your  petit lonere  in  oaeo 
So*  21  0^25*  whoroin  one  Joint  aobaan  waa  defendant  and  principal 
on  aaid  bond*  i«  void  and  should  be  held  for  naught  and  that  any 
further  proceedings*  including  the  above  entitled  oause*  should  bo 
h«l^  for  naut^ht  and  void   and  of  no  ^ffeot* 

*Your  petitioner  further  repreaasts  that  on  i>ee*  3rdt 
X9S0*   »aid  Judge  HolBtee«  etitere^?  an  order   in  ease  Ho*  210Q983t 
vhoroin  said  order  recited  tha .   th«  c&oe  on  the  charge  of  baetnrdy 
bo  seat  to  the  Chief  Juetio«7  for  reoaa»i;K;BBent*  that  thereafter  on 
the  16th  d^  of  leceiibor*  1930*  an  or<^«r  was  entered  therein  by 
Judge  ?addo«  Ordering  fho  Bond  Forfeitod  ths*.fc   the  eclre  faeiaa  in 
the  abOTO  oauoo  tsaued  a«  a  result  of  s^ia  or«ier  wd  the  judgmont 
entered  herein  is  upon  the  forfeiture  of  said  bond  on  IscaBEbor 
leth*  1930* 

"Your  petitioner  further  roproaoats  that  there  boing  no 
Wad   in  exiatcnoe  cm  i^ec<»bor  Idth*  1930*  no  forfeiture  could 
huTo  bOMi  02^eredt  that  all  prooeodiags  iMreia  are  void  and  of 
no  effoot* 
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*^lwv«fortt  your  p«tlti«]Bffrf  I«ttis  Praaklia*  prays  that 
tlM  Judipatnt  h«rtttol'or«  &t3t«r«d  herein  en  the  2ai&  d«gr  of  lamuur/t 
^•  l«  193I*  in  .0irc  7aoiu0  t»  372307*  he  Ya««.t«?d   axK!  ust  a«i4«i 
the  exeeutloB  qtta«h«<fl«  rune   for  suoh  other  uaA  further  relief  as  to 
year  hoBor  thiU  se<w  Jtist.** 

Aft  the  petition  of  the  plulatiff  in  •rrm  vt&e  filed 

npproxinfttely  »lx  oait  ons^h^^Xf  aionths  after  the  juda»ent  of  ^anuery 

£0»  192>It  «&«  efitered*  it  foXIows  that  it  vne  hmeeiS  on  acetion  81 

Of  the  &tmieip«l  Court  Aet»  CaiiiU*g  iu«  it*  eh*  37»  p«r*  40«» 

whleh  provides  thAt  th«re  »ha2,l  be  bo  rteted  tem«  of  the  KtinleipaX 

oourt  an^  th^t  a  judiriient  of  that  ooart  shall  not  be  T&c&t«r~  after 

thirty  ^a-ym  except  upen  mppeal  or  «rit  of  terror #  ar  hy  a  hill  in 

equity*  or  hy  a  petition  to  said  If^unieipal  oourt  setting  forth 

ffrouofI»  for  Taos  ting*  setting  a.siae  or  modify  lag  th@  saMe»  vhtoh 

«0ttXd  %i«  »uff  ieieat  to  eauee  th9  i^ne  to  hi  vaoat^d*  set  aside  oar 

Mkitfied  hy  a  hill  In  e^wityi  ".ffroyJ^M*  hoivgirey^  that  all  ®rrorn 

in  fast  in  t^  proee«^inf»  in  such  «^se*  which  might  h&re  hoM 

eorrteted  at  oeswon  law  l>y  vh«  writ  of  «»rror  ooraa  note  la  »gr  he 

eorreeted  hy  notion*  or  the  judipnont  nungr  he  set  aei^e*  in  the 

Bnaner  jptrovide^  hy  law  for  similar  oaaesi  in  the  oirenit  oourt •** 

This  seeticm  intends  th^^t  where  thirty  daye  hmn  el&psed  after  a. 

JudiEWHit  is  «»tere<S  in  tht  MunloipaJb  «»ourt>  thf&t  oourt  i«  ^llhout 

power  to  waoate  or  set  it  aside  *  eaooyt  that  it  May  ^  waoated  ov 

set  aside  where  a  notion  is  nado  wider  s«etLM  99  of  the  ?r%Qtioo 

aot*  Cahill*s  st«  oh*  110»  par*  •§•  showin«  sufficient  grounds 

under  th^^t  amotion*  or  it  t»ay  he  waeated  and  act  aside  upon  petition 

file^  whleh  alleges  facte  which  would  he  euff ioieut  to  ©ause  the 

Judipasnt  to  ))e  Taoat«d  and  set  naide  hy  a  bill  in  equity  if  the  saao 

were  filed  in  th«  Cironit  or  superior  oourt*  In  the  instant  oaso 

the  «oti«i  to  wnoate  wan  d«ter«ined  upon  the  werified  petitiont  and 

the  sole  question  in»  Did  tlio  petition  »f t  up  such  faets  as  would 


0#    tt« 
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warrant  the  court  in  Tnoftting  th*  JuC^mont?     th«  iDlalattffa  in 

trror  <io  not  tttate  thfit  tbt  petition  ma  int«iidf><*  nn  one  In  th« 

natar*  of  error  fiSfMs  nfiblf     aiKJ  AdTMit«  n*  argument  ^hy  it   oh^uXd 

1»«  eoiiftie^«red  aa  swell  a  9roooe<*lng.     Ufndtr  tho  All«gt!>tlei!tt  of  th* 

ftlitloB  it  l8  oloar  th«t  orror  fgrmB  ao^la  woultf  not  lit*       s«o 

MaaeaSIU  y*  Tlt<MPeqn  Hoaplta^i  ^9  ill.  147»  «her«  the  sulijtet 

•f  i^Mkt  error  0  may  l»o  oorrtot^d  1»y  Motion  widor  sect  ton  99  of  tlio 

Pmetioo     «t  to  diaouosod  m%  ilongth*    Sor  dooa  tlio  pXaistlff  in 

•rror  In  lils  potUloi  bring  hiitMlf  v^ithln  tlio  rvlo  annetmeed  In 

HoCord  y»  Brifflff,  &  Turivas^  S58  111*  l»8t  16«»  «md  Jacobia^  y> 

■bkiaaao^  337  III*  Ul«  14«* 

2>o«a  tbo  petltlM  Miko  Ottt  a  easo  if  it  lie  tx^atod  ^s  a 

pltadinir  in  tk«  iiAtvro  of  a  ^ill  la  eciitity?    Tho  tvoU  eottled  rulo 

SOYomtiif  sa^h  a  bill  ia  that  m  dlllfe»t  defendant  who*  without 

n«SliSO]i«o  or  fraad  on  hla  part»  ha«  been  proTontod  hy  aoeident  or 

aictisJce  fros  fresentlne  a  s^ei  &n€  aerl  tor  lone  defenae  to  a  o^ana* 

of  action  £9?gr  hart  the  Judgaent  enttrtd  ag«tl»eift  his  aet  aaide  liy 

anking  proper  applloatiiw  to  a  eonrt  of  equitsr.     Testing  t3io 

allocations  of  the  petition  hy  thia  riilo»  It  ia  elear  that  the  j^Lala- 

tiff  in  9TWt  has  not  thoreln  nsM^d  ont  a  eaao  th«t  ««ald  varrairii 

•Qnity  in  raoating  the  j^gnoat*     Vre/n  it  the  ftUegattoaa  of  tho 

petition  set  up  a  good  and  neritoriotts  defense  to  the  cause  of 

net ion t  vhloh  they  do  not»  nerertheleaB*  It  affirantiToly  appoara 

thai  the  plaintiff  in  error  «ne  net  pr«Yentod  hyaeeideat*  miataJtt 

•r  fraMd  frwa  proseating  the  defense  he  recka  to  interpase  kjr  t)M 

petition*    HareoTor*  he  did  net  file  hia  petiticii  until  aix  ai^ 

an««half  nonthe  after  hia  sMtiMa  to  raoate  had  heen  denied  and  for 

his  negllgenoe  In  that  regard  a  ooart  of  equity  ^ouX&  t  ©fuse  to 
Yaeate  the  Judgswat  on  th^t  grouafii  alone.     (See  Welley  y»  sXffio^ 
£57   111*  App.  171«  17(0 

the  4udL0Beat  of  the  Ituai^ipal  eeurt  of  Uhle&go  of  ^Mogiuil 
81»  1931*   ianffiraod*  AWSBMSJD* 

Gridloy*  F«  9*9  cuad  Kemer»  J»»  oanour* 


t^       •♦U  iw  him*  iijf^af  JMc^tft  ««»T»  »»A9  ««•!»  «il  M  «cl«l4n 

_^f  immAfA  bK»  ^^i  n99i  *sit  eec  inr.^'rL'^.  '"i  mwtfrtf 

•ajs£  tX^x  «ixi  ra 

•Hit  b«£t«M  Xi»«  *€T     \'x*^i^^  err  Xil<f  «•  tft  »tif#«9:  «4^  fli  si[ll»««Xc 

^  »0l«4l  #««  uti!  JASln^  M>^»|r.«  ^Kpi^Jbat  ^^  <^iwl  VW  C»l#»«  %• 

!xl»£(  •iti  l&iti  ««9X9  al  «i  ««jGrc  otlriU  %tf  mms^(i  nd)  l»  tmA^Al^iXA 

•411  !•  «Mil»^^ii4i  ^ttt  U  mn     •^ffiMfttoi  •<(l  j|aaiff9#r  si  xlt##t 

&«ft  xis  Xiinn  miH^K  »^  »Xi%  $m  i^h  Mf  ti«Kr«»«oiK    .nom^tf 

^Mk^«  %*  *.  *  .         »  (•«VX  •XVl  .MA  .XXI  fas: 

♦imatii  «*l  •«Mnc«3l  tea  ««l  .^i  cT^Xblt* 
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COOK  Cf>!3(!rrY# 


vpp«ii«al« 
MS*  jasXXCE  SCAHiAK  M2JVIE£1^  THE  OFIHXOH  Of  ?IIi;  mvmf* 
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Tilt  plaiatlff  0tt9<(i  t&«  atfi^ndaat  fox*  %ll«ff@d  salieious 
|^«9ecttiloii*       TlMs  &pp«araii««  of  th*  defendant  vs<i»  eatttri^a  by 
Attorney  w*  d«  L«««»»i»)  (idM>  also  appears  as  «h«^  At&eraeir  of  tite 
defendAui  Ia  this  oeurt)  and  a  piet^  of  %hM  teit«x>al  iessue  m»  fiXed* 
On  Pebrnary  6»  19Slt  plaintiff's  attoi^ey  mitw94  notion  on  defend- 
ant* e  attorney  tli&t  plaintiff  #@tix«4  tite  oa»e  to  tee  i»lao«4  upon 
t)i«  trial  mXext4nT  aod  vtiauli^  file  netioe  of  auoli  intention  pujstxisint 
to  tiie  riulee  of  the  oourt«       ^  ^ay  ia»  1931 1  tlie  eauee  «««  rssulearly 
reached  for  trial  Imi  tlie  d«fett<li!i»t  did  naif  in  peracn  or  Uy  oouneclt 
appear  t  and  as  neither  of  the  part  lee  had  ma^e  a  AmmM  for  trial 
liy  juryt  aa  required  1^  etatutt^t  th^  eau^e  ^aa  heard  hy  the  aourtt 
eho»  after  hearing  all  of  the  evidtnee  adduee^g*  found  the  aefendant 
^ilty  and  aaseeeed  the  plaintiff**  Anmmgp»  at  &he  mm  of  |400* 
Ittdgmnt  vae  enter<fd  apon  the  finding*      On  May  22 »  1931*  the  defend* 
«nt»  by  **wiliiaa  G*  LeseiBaant    attorney  for  defendant  «**  aerre^  notice 

that  on  May  ^3*  1931»  he  ^esrould  mevs  the  court  to  Taeate  the  order  of 

and 
default  and  Judgnent/in  enpport  of  the  eiotion  «iould  pr^aent  tve 

aff idarite*  one  of  attorney  Leaenann  and   the  other  of  the  defendant* 

On  Itay  23*  1931 »  the  notion  oawc  on  to  be  heard  and  !^t%eT  »  oonslder- 

atien  of  the  sane  it  wae  denied*  the  affidavit  of  Attorney  Leeeaann 

set  up  that  "at  %lad   time  notiee  in  said  &&A&9  ^&at   serred  upon  this 


♦Y 


MMMM^Uit  flMMk;MlE»#«l    tiA^bi,^\s>   »it'iii&&   f»Xll    ^«Xue2?    {>^4R    TiJ'^»»iM9    tuXti    i^ 

l»i\i  te'£  %$um»i^  A  •turn  ^nak  •ei^x^t^  mi^  t9  %^ilmm  »a  fuut  «^u»*fM 

bttB 
«-?if,-j  .:..r^,.i  fj^Y*.  -VT-*  »1mi  la  »«Uttn  «*a-i   ... 


-ft* 

aff itflftt  to  hm,rm  %h»  aMtiier  Mt  t^r  triad  this  uttiami  was  m 
•■g«<«4r  AS  t«  ^  luiabl*  to  giT«  hit  klttntloii  to  this  eft««*     That 
«ff Unt  so  a<iTis«d  tha  d«f«naant  ancS  s»r9  to  his  a  copy  of  euid 
BOtlot  together  vlth  oopiaa  of  pltt<idlngs  herein  and  requested   thr 
said  I*  X«  opat  to  secure  additional  oounaolf  a^Tlala^  hla  that 
thlB  affiant  '#ould  o«  imablo  to  oheok  or  watoh  th«  oaao  on  the  oallf 
♦  ♦  •  that  the  enga^«B«nt  above  ref«rrec^   to  ttrniisated  «w  s^f^tiirdajr 
th«  leth  dtiy  of  Hay*  1931  and  th^t  on  or  about  tb«  hoiur  of  12  o^olook 
Boont  OB  the  I3th  day  of  May  thla  tiffiaat  eh«ck«^d   the  roGordo  in  thit 
oanso  and  thon  learned  for  the  first  tins  that  the  natter  had  bo«« 
heard  on  the  somloe  of  the  18th  of  K&y*  1931,  and  that  aff  order  of 
default  hnd  been  entered  a^f^alast  the  ^efsndaat  and  ox»]^rte  henrtag 
had  a  jttdgraent  entered  1»  favor  of  plaint  iff  |  *  *  *  %h»%  he  attesptod 
iaated lately  thereafter  to  get  Into  eons&unio^tioa  ivith  the  defendant* 
I*  i-«  0]|^t»  a»l  that  ho  was  unable  to  do  so  until  the  asnd  day  of 
Kay*  1931*     Asd  tlutt  iimed lately  ttp«R  getting  late  cotBBmno&tlea  vlth 
said  X«   ':  •  Opat  notloo  of  Motion  to  Taeate  aald  order  of  c  tf  e«lt  and 
judffBont  and  set  oald  eauoo  for  hearliii;  itm»  aade  aad  entered**     Tho 
affidaYlt  of  the  dofendaiit  set  up  th^t  after  he  reoelTod  &  oopy  of 
the  notloe  fron  hlo  attorney  ho  was  adylsed  by  the  latter  that  ho 
could  net   take  oare  of  tlM  natter  or  glTO  it  any  attention*  and  that 
defendant  agreed  with  his  attorney  that  ho*  the  affiant*  would  ^».toh 
tte  eauite  aad  before  it  «e.o  ready  for  trial  would  seleot  aa  attorney 
to  handle  it  at  the  trial  for  hl»t     *that  thereafter  he  oallod  &t  the 
off lee  of  the  olerk  of  the  eourt  on  three  separato  oeoasiona  %ith 
thla  title  j^nd  general  number  of  eald  oause,  thnt  ho  spoke  -sith  aa 
eaployee  of  the  office  of  the  clerk  of  this  court  aiKl  w«8  advlsodl 
that  this  cause  woiUd  not  be  released  for  trial  until  after  tho 
su»»er  vaciition  and  that  he  this  affiant  could   forget  about   it  until 
&€pte«a>erf  ♦  *  *     that  ho  relied  upon  such  representatloa  so  reoelTod 


fMt    ••««•  «^i^  ^  «6il»»«4«  tM  aiT^tt  •«  9Umm  ^4  9i  m  itsniSi 
ttfCi  Kilt  ^Umtrtm  iI^MKIM  lM»l#lbte  •'S««9s  »4  4fMSp  »^  «I  M«i 

g»*l9*«  iX  )»  iiMKf  «!#  tini^  ««  am  iHM  Mm  1^1  «t«»  t*  ^tib  tfl9X  Mil 

tHU  irl  •bttfd^t  MCi  ftMl»«*  diiAintf  ttitf4  mK  to  ^1>  IC481  Mit  «•  «MMI 

■i#tf  teif  tfiiJiHl  9Ai  imAf  Mltl  t»itl%  «}#  itot  b«tftAftX  B«tft  MM  MMM» 

^jf^tmM  1*^4%  ^.4  ;»«t»ftR«t9»  tttft  i«atlx^^  ;^';^'Sd#n*  a»«<f  bMf  «Xi;lat9i» 

i3it«lwf»ld>  t  BeoiyjtgliBWiWB  •4Ai   «»)|  •#  ^  ll  %X»<aimt> 

t*  l^t»  l«(SS  «{»  Xlimir  9«  0&  9$  9X€««l  Mnr  gtf  i«cr#  In*  ^$m 
A  Hi  ^l»#«i  waqft  xX»i«lb*raKl  t«i^  ftSA    *Xf:9f  «i|«K 

6i  ii>#i»»#V   0^    Oti  ^QK  10   'l«it4UI  #im[€    >  »1jw 

•Lff7      *»b«^9«Cf»    IMM   «k«i  Aliir  ^Ottflfttf  «0t   1«««9    iX«>   #•»    dlU>   ilM»i«t<lt 
to  V«A;:         rHirVisSSY   «tf  *|«l«l»   ^«d!j(   |{V   ^ft   tfauilMt<>t*J[li  «ll#  to   J'iTAii'^tji 

»''  :  .:U^   jiU  '?:tf  iNMilvbA  oftv  «j|  ^mo^#j>  sXil  oKnrt  »oX#oa  tcut 

v.\#;t«.v.  aximtp  «#Ki»i°^t«  wii  %ml  ttuU  \Mn9itm  mid  dltw  b^mv^  imttuf%»b 

'^^"•"•^  '■'    ■"'     i^«X»«   &ij|«V  X4Utt"    -  ■■'^    '-'.■:i!^9%  9tiW  #t    *^#t#d   Mm  %mMBm   9A$ 

r^i.xr-j  mi  %milminAi  imxs  -     i mil  tot  tmi^i  ^Ai  im  ii  ttUnwM  •/ 

Aikm  o«^»«o»«  oImumim  ooixft  oo  rwoo  otft  to  «s»f#  otfar  to  ooitte 

«•  MIXv  «:i£«^  mC  iiufjT  «o«««o  him  im  lo^tem  XaiM»i  «r«  9l4ii  midt 

l^glrio  o/vir  itaui  Sttme  uitli  te  iC-xaXo  t»f!i<^  to  «oX>to  otft  to  Skyol^fao 

%iiis  ^^fu  lifmi  tmlti  -my  l»o««oXti  otf  ioa  bXlroir  oomo  «lif«  totft 

Xltoir  »1  #in»tf«  «o«5ot  bXnoo  #a«ltt«  oAtfi  ojI  tmA$  imm  tmii^mm  wi 

bo-vftooot  o«  mitm$m*9tiif%  4otm  bm«v  »«iXoY  o4  l«K;^  l«otftR»i; 


•*• 


a«  kiio»l«dg«  tkjti  th«  «ag«  imat  sft  for  trial  or  litsoftf 
and  judiPMafc  eu6«r«i<:  laattl  ths  22»d  d«y  of  iUgr»  lOSI."     rcriion  C>C 
•r  III*  91r«€ti««  &ct»  CAiilXI*«  :i^t«  9h»  llOt  pmt.  53*  lef^Teu  tc  tb« 
di8crett«i3  •£  til*  ts^tal  Qourt  il^«  aMitt4nr  of  9pt»iB4'  d^fe^ult^  ft»if 

aB«gr  %4t  r«t}4ero«9  &»<}  it   Is  th«  tjettled  ¥VlI«  lit  tlcila  attttte  thi!tt  a 
aetim  t«  set  s.Bide  a  jucl^Satnt»  uttd*  "trlthia  %h»  %9Tm§  1«  ftddi*»sa«t! 
io  tlie  8'  tmA  l«pil  4ts«r«ti39  of  the  eovirt  and  tlidd  unl^oai  th«r« 
Jake  o«eii  »  pftlp&bl«  alHist  of  »u<;ti  ^laerettoa  the  /pp«Ilat«  coutts 
wUl  Mt  ixit«rf«r«.     (i^mfleatwi  ir«  Boyal  Yxaaft  C<: y  3<>8  Ui#  170.) 
i^uqr  otIliT  ea«*8  to  th«  ««>jm  ii>ff«86  mig^  bo  9lte4*     Zt  im  also 
Um  Mttlcd  Xav  of  ihio  ttiite  tls^it  the  movlajZ  F^^rty  ottst  sliov  ft 
i»ritoriOtt«  defens*  aod  that  2&*  hSi»  not  t)««s  guilty  Qf  a«8li8^B<M« 
1%  it  alftc  th«  8ftt6l«d  1a«  9f  tMs  state  th&t  "silthem'^  «  a«f&%at«d 
yarty  h&»  a.  B«fii»i*i*u«  d«f«ac«»  a  d^la^t  mill  not  be  e«t  axid?  if 
IM  «v  Itia  att«]ni«7  h&e  ^«a  guilty  af  aegllgtne*.*     (i9sill,JL»J?R«iin^ 
EiLBreaa  Cas>   SSI  111.  243t   Si*??     HJUJ^AJCiJ^I JL M. BOJMgJ.  280   lU. 
S6d»  371.)         It  ntU  b«  &at«<l  thi^t  /  tccm^  Lesesaioiv  after  oasrioa 
•f  »oti«a  «9aB  l9iiM»  di^  not  i^lthdrav  hie  ixp|>eiur«j!ia«  is  th«  eaea  aad 
that  ha  »ar«Xr  ©.eked  thR  defe»dai9ii  Ho  mamrv  add  It  local  couaaeXK* 
th&t  **at  the  tiae  tootioo  In  tfeld  ei^iiffa  i^as  aerrftd  apes  tfctl*  affltdit 
to  Isavo  the  Matter  aat  t9t  trtnl  this  afflaat  w&»  ae  tt«s»gtd  ae  ta 
1»a  wuiJUla  to  give  hia  attention  t©  thia  craa**       the  natit;*  ©f  th« 
ange^C8»at  is  act  statidf  but  it  does  appear  frwi  the  affidavit  tha^ 
the  Gngag«3&ent  ms  terminated  em  ?J?ay  Iff  1931.  »Rd  tl»t  he  took  na 
atepa  to  aaaertaia  ^shat  toad  baeo  doaa  with  the  o«ttne  aat  11  noon  ©f 
May  13,  when  ha  leAJ!ae<S  thc^t  th©  Judapaaat  h^  baen  entered  on  tha 
atemini;  af  that  <i^»      "Aaj  attorney  vho  has  entered  hi  a  app«^«»aa 
af  reeard  m  a  eauaa  far  a  ollent  jfaraaant  to  the  latter'a  ^^utharity 
ai^  nat  tetminata  hia  r«l»ti9«ship  alth  hia  eliant  aatU  there  i« 


f     + 


^'---f .'.'    9tf  «llKiJir  ^«»)%»  «MMI    '^i   ^#   «*»«•  mtftO 


ux  ^'^ .;.  SHIP  f  f  WHMm   i^^  tC^  *^-tx  ieu  ,  HP  iMHIiig 

Ml  llO(^^  mi  9;a(ii  te|»  ^X««X  fM  VtXi  IM  b«ft«MJw«i»#  <unr  ^fiiiaii»rmw  Mtt 
1*  littor   '  ■—  —  ^«  ii*lir  trtwi*  B«#tf  IMMI  |i«lir  tiOmitmmm  9i  aVMl* 


«L  wltfairaval  cf  His  rppc-aralio*  ««t«JT^#5  of  r«rc»r«  by  Itair©  of  oeurt* 
(ggl]^jyaLy^KyPfiffX.i  207  lll,  53«|    ^leggy  y.  iOrtcgcr^  221  itf.  479. )• 
J[(M?0>afln  y«  Achk1naae>     557  HI.  141 »  14B,)     There  1«  m»thi«R  is 
the  {vffiUairlt  %o    ?errn«t   t!u*  t\BiH*i»ptlo»  tlm*  tl»  ea^'it^ceKertt  csf  tblMI 
attom«y  «Aa  of  r.  legal  natura.       TloweTery  an  attorney's  prt&os  of 
l«Sal  bu»iiie«a  will  »ot   ex«iis»  hie  n«gXlf5«a««»     (S«e  .fryhigta  ▼.  ^ 
r.gtg»l^^r,^  144  HI*  2fi.)       In  nel«i«r  affWrirlt  ii  thera  Auy  ahmrlav 
of  A  m<»rltorlottJ5  def^naaf  sntf  It  la  oler.r  that  the  or<3«r  of  the  trial 
eourt  !■  d  nylne  th«  iBoti^i  ana  the  onlj  «ma  thr*fe  amUA  bo  ,1u!ttlfla< 
uodor  ?h«  sho^fiiig  autdt  t>y  tha  (iii,*fei^aat*       Ths  (fefeadaat  hrd  tha 
rieht  to  «;;>peal  froti  thla  &T^tfr  Ut^nylisg:  Vm  a^tioe  to  r»jim.tt^$  )ntt  1m 
if  id  not  sxerclae  tlnat  rt^t.       It.  la  apj,mjp*nt  thtxt  ha  raaognlsotf  tha 
ineufficleno/  oX  the  two  s/fldavito,  for  on  Eogr  2a,  1«51,  ^.ItMii 
taxn  %ime$  ha  a^ljs  stored  the  court  to  Taeatt  ths  jndtpwmt  aivf  on 
thiB  mimfi  day  h«  fllad  wlt2i  the  alarle  of  the  eourt  aa  aff  Idarit  af 
lietrray  B*  Ad&^ni  smiA  aa  *aiaanv!^c}  aff  ld.avtt**  of  tha  i^^fernSaat*    TIm^ 
aitbatanoa  &f  the  nfXid&Tlt  of  Mi^^uBta  la  t)i».t  ho  imd  knowa  tha 
defazidaKi  for  about  two  ya^jra  imi  hr^di  ro^reo&iited  hiai  '*ln  seTer^J. 
saiterai*  thai  aft  or  th^  cetumA^mt  a?&»  wuKaaemad  In  thft  iaotniRt  otmaa 
ha  asked  th*  afTiant  to  "handlo*   thw  ease  f9x  hl»|  that  th«  affiast 
laforaad  the  ilefandant  thr*t  ha  would  t^^nir^  a  rtt»iaar  of  tSOC  in 
tha  oattao  and  thftt  the  <i«f»»«ant  therei«»oii  intorut^r,  the  affiant  that 
"due  10  flnanoial  x*ew«raaa»  h«  ©©«ld  no*  affor<i  to  pay  a  ret&lnsr^ 
hut  that  ho  had  a  lawy-T  Tiho  waa  a  frltad  ef  hia»  who  tfoald  enter 
hit  a3>p«^a'^c«  wltboat  «h?Ar^«#  and  that  lat^r  ©a  wh«n  h«»*  tlio 
defsadaat*  *waa  ahle  to  ralssc  ooiea  ttoaay*  ho  woald  then  oo»e€  hack 
and  aak  year  afflaat  ox  th*  jwashora  of  hl»  f Im  to  participate  ia 
th*  tri*a  of  the  o%a«.»       The  mnmA^a  affldarlt  of  the  defendaat  aata 
op  that  whoa  ha  waa  iafoimm  hy  attoracy  3ksi»aan  t&..t  the  latt«r 


$wdi  imtkltM  mti  >mHfTmi  fr««tt««Ml#  #«MtlMMt«n  tiM  farftf  Nm  •«««•  aHi 
]^»#  9009  tf«ifi  %£»•»  •!(  ,t«a«>«  •«•«  ••lilt  9^  »X^i»  »tfv*  «^ft»toalti 


VM  btttgr  and  vould  not  He  alil*  U  luMtflt  tlit  MittAr*  tto  defeadmit 
««•  la  no  poaitlMi  to  eonplatli  beoa««e  of  tb«  fact  that  ho  had  not 
9«ld  any  neaoy  to  Loacaarmi  "that  ho  «adeATor«d  in  tho  hoot  w«y  thA 
ho  know  how  to  hoop  track  of  asd  follov  tuiid  oaso»  so  as  to  taow 
«hon  the  mme  w^a  eallod  for  trial*  hut  thi^t  duo  to  hia  Inoxporlonoo 
in  said  amttoro*  tho  9am  wno  eallod  for  trial  and  tried  in  hio 
hhMBOO  ox«*9arto»  on  the  18th  dnjr  of  itajr,  1931  f  «  »  •  thf>t  it  io  of 
hio  holief  that  he  hfto  a  good  and  suhstantial  defease  to  the  olalaui 
of  tho  pXaintiff  horoiiii     «  «  *  thtit  on  to*«it»  Jmawkxj  30^  A*  i>« 
1930 •  and  for  aone  tliBO  hoth  bisforo  and  after  said  date*  ho  inao  tho 
looeoe  of  o  art  a  In  preslooa  kno^fva  ae  #09*610  GroTOland  Pt».tk»  looato4 
ia  ChlO'ii^*  uook  coanty*  Xlllnolod  thi^t  ho  oublet  said  preaittoa  to 
a  Xr*  &  Uxm*  JTaawo  Fen  ton*  vho  it  vao  undc^rotoo^  wore  reatlag  a 
portion  of  the  preaiiaes  for  the  parpooo  ^  running  a  aanitariUB| 
that  At  the  tiaw  th«y  w»ved  ia*  tho  plaintiff  ia  the  above  entitled 
oauoOff  TittthH*  Lii^thall*  oocupioc   e^'td  preaUeos  with  the  Fcntono*! 
th<^t  said  Huth  a.  LighthaU hold  herself  out  to  ho  a  nedieal  doctor* 
hat  yoar  affiant  allogto  that  aho  io  aot  aad  aoror  v^u  a  duly  lieonood 
doctor  of  ■odioiaoi  *  *  *  thi%t  ehortly  aftor  the  oocupaney  of  oald 
premiooo  hy  the  aaid  Mr«  aad  Itra.  J(»iea  f^ntoD  and  Buth  H.  Li^thall* 
that  your  %ffioat  diooerered  Bsany  and  nunKroua  illegal  praotloee 
oooarriag  ia  and  about  aaid  preaiooo*  and  tly^t  he  receirod  notioo 
fvnm  tho  R^alth  Departaont  of  the  City  of  chiea^^e*  th'  t  suirih  pmctlooa 
aaat  ooaoo|  *  *  *     that  ho  oo  iaf onisd  both  Mr*  aad  lira*  Ja»o»  Featoa 
aad  EathH*  Lighthall*  but  that  they  oontlaa«d  to  occupy  aaid  pr««iseo 
aad  eontiatted  the  said  prc^otloeai  that  a^  the  result  of  oaaot  a  great 
doal  of  hard  feeliag  Arooo  ntyA   the  a&id  Huth  K*  Lighthall  aad  kor 
aaeoeiateo  iaforw.d  your  ^.f float  to  *koep  hio  aoath  ohut  or  that 
ooMothiag  would  happoa  to  htet*  aad  that  furUiaMaro*  ho  wao  inter- 
foriag  with  their  gottiag  a  license  to  run  the  aaaitariun*  aad  that 


•a- 

wtoii  ei  ««  oa  <»»«e  ^1^  ii«ii«»l  Ana  l«  siiwnl  «Mil  el  «r«tf  wmhI  Ml 
■ittiif '— '  ttl'f  A^  ««^  ^"^  ^^  aXiMtti  ^t  MiXllMt  mm  wmm  ttft  «Mbv 
iM  ai  lK$A'«#  te*  ltt^«4  volt  fetHA*  »Mr  ••«»  lutt  , •«»««««  Um  St 

%•  «i    *i   tf.  <■        '    *   flCtl  ,1B««  tfc  ij;«&  jri<>«l  «lfl  IW  ^•$%»irJ^ii   IfMlte 

.     .     «u«  ^«*Mt^.^  «#lif«-«»  Ik*  ^«l«  ♦  «  «     %tU*>ud  \tUtU«lH.  ftfi  U 

Ml9  nsiv  tttf  •MJti»  i»4s«  «t«t4»  m»  •^•^•tf  A#«tf  vaa^  MMtt  lel  has  %4NB8i 

iNi#4i^Jt  «iC34»%  &a«£»TMi«  iMCMIO*  M  «f««i  (iMiamtii  fcUlx»ft  to  •ma^l 

•i  i£««lw»n  ^t^»  i^Sama  mi  iMi  t«l«alXi;x  %x^am^  tf«oO  tO»««itf9  Jit 

ht^iaam  »ip««ic«  st^  fit  nijiMija^  «tfi .  f ct  tmrmtx^ai  mu«  *fi»  «j(  i«tf« 
«'^«l»*>  l«»l4f)«  «  «cf  •{?  #ii»  UMVtd  U«ifiXMIi!«M  .fl  i(«ifil  Mm  tmdi 

•JLuMlMliliij:  •£{  il#»s  i«j»  n»#«»i[  AfiMtt  •iHdl  aKH  «^sK  fcljw  9di  xf  •M^avvr 
•MlJhittvil  X«»»iii  mmnHmm  ted  tts«i  i»«««vwMiik  »fl»i%t«  m&x  $mU 

«(»0i^oA«t  4Mftt  t.idC«  ««9«#iii9  to  x^i=^^  «<(^  ^  smm$%M9t€  mimm  tilt miii 

I»IM>%  ««mt  ^sutM  kttB  ^ta  H^tf  a»MRe1iil  mi  mI  tf«^    •  «  ^  |«««Wi  Htm 
w9uim^  %»«•  tPlMVM  •#  tmmuim&  X9«u  ^MiL$  twtf  «Xiiiiltif»u  •mmmn  M» 

tiMU  ten  iMa<M#liMa  «i#  on  ol  ^m^tt  a  ^Mlittts  tf*»if«  jfiiv  acUiaI 


ilt«x  "vould  not  |»y  any  t^ni  UBtUl  lh«y  get  &  licence f  "  «  «  that 

en  tke  20t}i  day  o£  Jftnuary*  '>*  i^*  1950*  thit  pl&intifi  did  attack 
/our  orator*  as  vaa  ohurgird  before  Judge  Max  Lugteri  tlunt  Jw  dla* 
ouaood  the  loatter  vith  an    vaaistant  states  ^  itornoy  of  ^^ok  ^ou^jtj* 
who  adTised  hla  to  nppX^'  to  the  Court  for  aa  order  to  isic^uo  i%  warranif 
that  ho  th«n»  with  the    asiatant  atatoa  Attem«]r»  aipaarod  ia  tlui 
courtroom  of  Judge  aitx  X<uat«r»  tjtsen  Judig*  of  the  Municipal  Court  of 
ChloagOi  to  apply  for  said  warrant  |  that  at  the  tl»«  of  hla  appoaraa«« 
thoro»  he  snu  the  aaid  plaintiff*  Huth  R»  Lishtballi  Kari«  Fmten* 
Julias  0*  aroenctbatta  and  othera*  anorgiiig  fraa  th«  ohaial^ors  of  tha 
aaid  Judgo  Max  Loatori  tha^t  h«  applio^  for  said  -narraat  «hilo  th* 
aaid  Futh  B«  Lighthall  ^aa  in  the  courtroom*  and  thrt  Judge  M*  Luaier 
•aid  in  affiant 'a  hear  lag  aad  to  the  othora*  'Whgr  appl/  for  a  w&rr  aat* 
I  Hill  giTO  hi«  «i«|*     that  upon  th«  hoaring  of  aaid  «au»«»  the  aaid 
Jttdgo  M.'»x  I>ttat«r  hoard  tho  tvi^tiaioasjr  of  your  affiant  and  ono  othor 
witBOaot  ?raak  Karitl*  both  of  whan  i#fitlfl«&  to  an  aaeault  a»^e  upon 
yonr  affiant*  and  tha  aaid  Judgt  Max  Luater*  witlwut  (ioaatloning  any* 
eno  olae  or  hoaris^  any  other  testlnton/,  arhltrarlly  at&t«<^  thai  hn 
did  not  beli«pve  the  t«atlaicmy  and  discharged  th#  d«fenaaat|  *  *  * 
thnt  ho  (affi(int)  took  legal  stopa  to  ondtavor  to  out  &I1&  aaid  i^th 
K«  Lighthall  and  tho  Fontona*   fron  aaid  prt^niMSf  and  th£  t  ^uhoequ^ntly 
thordtot  the  defendant*  i'ttthB*  Ilghthallf  proourod  a«T«?ral  « pArrantn 
against  your  ^^ffinnt*  in  whieh  »ho  oauaed  the  arreat  of  your  affiantt 
and  on  -^loh  oaoh  and  ^rery  on*  of  thtm*  you?  '"ffiant  '.ma  diacdiai^sdi 
*  •  »  nhat  ha  ^a»  r«peat«<^ly  thr«at&*n«»d  hy  Ui«»  aaid  .^th  E.  lijghthall 
th^t  if  ho  did  not  stop  Interfering  -^Ith  thoir  hualn«SB  th^:t  ha  woulA 
*g«t  klai*   *  *  *  that  sn  or  ohout*  to-«it*  th«  ad^th  d.<ty  of  ttiixeh* 
A*  X'«  If 30*  trhlle  ha  'vas  in  the  hall-tmy  tiding  up  i;o  hia  apt^rtHent* 
that  your  affiant  waa  aS^iggod  and  hoaton  or^r  the  hand  nad  that  tha 


•»ltf  i»tttli  B.  Ll^htluai*  took  Oa«  TtummaaA  Dollars  vhleli  ht  h»A  In 
hit  poekott  frcoi  tho  peroon  of  your  »ffl«Btt  ib»t  ao  a  result  umI 
V  roasoa  of  &«td  olvggUigt  jrwur  &f i  lout  «aa  reawretf  to  mnA  oonfiasd 
to  tho  Chloago  Mirseriol  Hospltol  for  flT*  digra*  an^  tliHt  subaequontljr 
lit  vao  eoKpoiled  to  go  to  the  Honrotla  Hospital  bociiao*  of  hio  o«i* 
41tlon»  tmder  i^r.  arahiw*e  orderst  whero  ha  rf^tsalned  far  eight  Uftj^af 
•  •  •  thKt  alaeo  that  tino  ha  1m»«  h9«n  aUla<  mi  unablo  to  taka 
ear«  ot  hlo  buainasa*  and  boet^uoa  of  ss^ld  faeta  hao  toetaw*  aa 
flnsLQclnlly  in7olT«<^  lUKi  «ntd»arraaoad  t  a«  to  h9  unahlo  to  oktaln  tumwf 
to  onploy  oounoa)!  that  it  ia  hoo^%iis«  of  thtfiO  facie  that  ha  aaa 
without  ttmUft  to  aaiplay  eowssttl  to  i»ateh  hlo  enao  for  hla*"     TIm 
aao««4  BMitlna  etm»  on  ta  ha  hoaivd  ftfi4  oa  JTubo  13 1  1931  •  lyi  arder  aaa 
oatarod  d«nylas  tho  aatlon  to  Taaato  tho  judipunit*     It  to  fr«R  thla 
order  tlmt  tho  dofendaat  ha«  app«al«<S«      Tha  pl&latlff  h^m  f^Uod  to 
file  an  appoaraaoa  or  toriwf  ia  thla  oottrt* 

f9X  aught  that  fl^paara  la  the  twa  aff IdaTlto  filed   ia 
aappart  of  tho  oeoond  »etlOB»  all  of  tho  aattars  th«rt»ln  a^t  forth 

vora  althia  th«  knowledge  of  th«  doft^ndant  vhmn  the  f irat  s^tloa 

to  ▼aOAte  vas  nada*     la  Haroh  v»  Laamrtal*  192  HI*   *«?•  **2»  nhara 

a  oiMllfir  state  of  the  r'^cord  tma  prtsseatt  th«  court*  after  hold  lag 

that  tha  aXf id&Tlta  Introduood  la  support  of  a  aotioa  to  Taaato  a 

4ud^oat  failed  to  atat«  aajr  faete  «hleh  should  hava  »OTe£  th*  oouri 

ta  graat  the  sssbo*  o&ldt     *fho  iasuff  loleaoy  of  tho  ^ffidarlt  waa 

erideatlx  reoogaiaod  hj  plalatlff  la  error*  whaa»  oa  Juaa  m>t  1«13» 

ho  filed  anothor  affidaTit  ia  BUi?port  of  another  notloa  thea  aad©  hy 

hlB  to  raoato  sad  sot  aside  said  JudgitaRt*     The  icatters  tost  forth  la 

tho  affid&Tlt  fllod  in  support  of  th«  ateoRd  motioa  aade  hy  plaintiff 

ia  error  to  raoate  aatf  tot  aaide  eaid  iudgnoat  wero  all  wlthia  hi» 

kaoalodi^e  whea  ho  aade  tho  affidaTit  la  support  of  tho  flrat  not  lea 

or  practice 
aade  hy  hin*  aad  ^o  are  aaaaara  of  aay  rule  of  precedur^ahloh,  uader 

aaah  olrouastaaeoo.  warraata  a  party  la  »%ktag  n  secoad  wotioa  after 


-a»o  »W  to  *««f»o»^  I«IJi^»K  "t  •«  63  e^  b»££iiatti  ti«w  itf 

SfSXiUftii  7»Ma  «#'aNN>  toft  i#a(»4r^«t  euw  t«(N»t  {»>X>  '!»  :»^«t«  ««Xl«li  » 
>  tjf#  H4nrtt«  «r«tf  fc£i7«ibi  MUi'ai  %Um%  v»  4t««ii  cv  kfttlmt  tmrntkHml 


a  prifif  like  Motion  hA«  ^etfa  OTwrmlml  Iqt  ih*  <wuri«    The  Botl^n 
ef  JTuB*  a^t  X9X3  (the  S9«aad  iiiotl«n}«  vac  far  this  reasMi  proyvvly 
aTcrrttletf*"     But  f«r  tlw  jnurpoMs  of  this  ftpji^aX  j««  will  aa£:iK«  ^ha% 
t]i«  tfefrndnnt  ^r^e  within  hlii  rl^ht^  whcns  h«  noide  the  e*««dad  »oti<dii 
iksitf  th<\t  thff  OMurt  wito  Q«lled  upcta  t«  (ist^xmiMm  the  suff  i«l«n«j  of 
ih«  mffitfATlts  in  siq;>|H>rt  of  the  Mint*       ffe  r«i«oitahlt  exetuid  v^a 
■•t  ttp  in  «lth»r  of  the  t^e  aff id&Tite  thmt  r/ouI<!i  4ttatif>'  th«  g^^otti 
Rtfltfwnie*  9t  Attorn^  I^Rcnasn  ait^  the  defendant*     i%r  that  ireftwM 
•lee*  the  c^urt  v?aus  Ju»tifle<i   In  (Sfayinj;  the  second  net  las  tc  rcAf%.%9* 
Kueh  of  the  antt^r  etet  up  in  the  o&endleU  tkffidtirlt  of  the  defendaai 
held  no  r«leTiino7  to  th«  charge  made  Toj  the  plaintiff  In  her  declaration 
aXMl  thercfosro  Aid  not  t^nd  to  ^««  thi.t  the  def<?ndant  had  a  xi«rltoriOtto 
defense  to  thr;'.  ohnrgc*       As  to  th  t  part  of  the  9m<m&<i<^   affidnTit  9i 
the  defendant  in  vhieh  ho  seeks  to  justify  the  nrrest  of  the  plRlntlff 
oyoii  the  greusd  thAt  ho  was  adrls^d  to  t;di.ke  euoh  aetieas  hjr  an  asoiotant 
state's  attOTBoy  of  Cook  county*  it  is  the  Xatr  tl»t  hefore  a  defendast 
oan  Justify  &a  arrest  upon  the  sr9vaa  th%t  the  defeadiuit  e%«sod  the 
ss»e  apoB  the  adTloe  of  eomsel  it  Mtst  appoar  ths.t  the  defend^at  sAdo 
a  fmi  and  fair  stateaest  of  all  of  the  fsois  luid  eiremastrmoos 
coniteeied  with  the  affair  to  eouasol«     All  that  the  d<  fei^rjot  sets 
up  is  that  "ht  disciassed  thts  Haitter  with  an    .saiotsBt    'tatee  ^^ttomey 
of  Cook  -ounty»  who  adrise^  blm  to  »pply  to  the  Court  for  an  order 
to  issue  s  warrant •"      gen  eonjtat.t  fas  s«¥  >»▼«  raade  a  false  statement 
to  the  assistftnt        etate*s  attomoy  as  to  wkat  oseurrod  «l  Jsomaiy 
30,  1950 •     As  to  the  ooeurreneo  of  th  t  datot  all  that  th«  defiendsnt 
states  iSf  that  •the  plaintiff  did  «ttaek  your  orator,  as  was  9lltnx§H 
V?for«  Judge  Max  Luster**       This  is  a  a«»e  conelusion  of  the  defendant. 
In  order  to  rtiow  that  a  dofcndsnt  hfts  a  good   defense  to  the  aotlon  on 
the  Merits  the  facts  wist  be  stated  directly,  not  lnfsr««tially» 
SpeeifieaUy  and  not  yonerally*     (^JilgaljWLy*.  ^r^T^^MS^.  ,^Q^t-^ 


v£t«f««q[  «•■««'  9liMi  lm»««  «4#)  ii€X  «  S  ^mfX-  1o 

Ifl  vae!-l?;i^''ti;    'id*  ©JSlKK  to<;tij  t«XX4»o  a^MT  *«»♦•  ^arf*  *«W  tea 

«a»i'sii«^i'  '-^  ^^  ^^^^-^  *^^  -'^-<)  :«i:o'::)n«tfj  Am 

to  Jkratki%'\-c   -^v^-  ^  «5  '■         .  •  '>«.if9!t«k 

iOftfiKWt^^  «^  v««l«#  l^jf  VAX  9id;t  fti  ii  ^Vfivoft  <*«0  tQ  V  4*»i^«4« 

«iU  ^•«»'^iv  #it#i  t«i»t&k»  ntf^  #M(^  Immnji  oiM  se^«  tvofxa  «£  \;'%iJ«tf^  cum 

uf'.u  fa  htz^.h  Mti  ladl  XXA    rimmt—  Q«  mi^tla  AIM  41^  Htaflmo* 

•^*.i«v>  tilt  o,>-  ,,A,^-^..v  ai  «ii«  t>i»lT*«  «fr  ,<^{|pwi«}  utmi^  %« 

tamtmitUii  ^a   i^s  IXa  ««4a*  imSd  lo  ••c»«tiM#«  «i(«  e  f.«X  «e« 

tmT^sx^m  SAW  «•  tT^^ljiio  iJMT  tf»A#4 <)  Htif  t)tf»«i4iiA|  aitt*  4juf#  «vt  «•«««« 

«tXXHli*»t«l«l  *tm  ^xl^9Vfib  ^AlAf IS  Atf  #Miv  »$&^\  Pd9  <^$k%m  4vif» 
^t.1^.  f9m.f  <«t»l^  ■  ♦y  liMaailg  )     •tX1««M»s  »oa  tm^  yXXm  1  >  i  :>   . 


225    111*    App«   1139  laO*l«)        As  hU%«4  ia  %h9  v^^igloitoyi  Oaft«»  « 

ba»  a  good  defense  to  th«  acti<UB  on  tia«  ncrlts* 

Aftt^r  a  OAx-^fitl  oxMOiUitlaa  of  tM«  r«««ani  we  mxe  aatls* 
fitd  tha^  iho  JudSMtni  or<Ser  ai>p«<a«^  froK  »i3oald  ^«  affimoti  and 
it  Is  c£,ec«r(iiji£l/  ao  ordaved* 

Ori(lley»  F*  J*»  aod  Kemov*  ^f**  ooneiir* 


•#• 


•  1  ^%iict'i9f7i  bua   v-t   a*^    tX^XM^O 


35630 


APiSiO.  mou  ciBcxriT  oom 

266  I.A.  615 


i 


iSl.  JU^^ICS   JSCASLAS  Iia.rVI38  J)  JKB  OPIJIIOBr  OP  THK  CCmRT. 


Tlui  plaintiff  t  Olaf  SeXsont  l>3r«iieht  an  aetion  for 
■unliolottt  prosemxtlon  aigalBi||tryi»  di«fei)dejat»  Kdvaxdi  iUavte*  and 
on  Siay  X»  1931t  an  «x  parf  trial  re»uXt«d  in  a  renlitft  In  faTor 
of  th«  plaintiff  for  iX^cruo  ^Mid  4iui8nont  iBBaotftatoly  followed* 
By  Its  anmior  to  a  spoelaX  Intor rogatory  the  Jury  foim^  that  tho 
defendant  vsa  ffullty  of  wilful  and  salloleuo  eonduot*     On  July 
31»  1931t  the  defendant  filed  a  petition  In  the  nature  of  a  ^rlt 
of  err«r  ooraa  nobl|i  praying  th^t  the  Judgjnent  order  he  raeated 
aJMS  eet  aelde*       The  plaintiff  filed  a  general  deimrrer  to  the 
petltleut  ^hloh  waa  OTerruled^  an&  the  plaintiff  electing  to  otan4 
1»y  hi*  dcamrrer  the  4ud0B«nt  of  May  1$  1931f  vaa  set  aside  a»A 
YMfttod*     From  this  laat  order  the  plaintiff  hao  appealed* 

fhe  Terified  petition  allegeot  inter  aliat 

*'That  on  or  about  the  ^th  day  of  October •  /•  .  •  1930 * 
hie  (defendant* a)  attorneys  «ere  serred  with  a  notice  and  affidavit 
to  placQ  thie  OEkee  on  the  trial  oalendar  in  ofls^pXianoe  with  lection 
2  of  rule  j^9  and  that  tluireafter*  on  or  about  the  30th  day  of 
Ootobert     •  X*  1930*  by  his  attomeyst  in  aecordnnoe  with   Jcs^ctlon 
3t  of  Tiule  2:^9  did  otmac  to  be  filed  hie  \»rltten  object icma  v^lth 
the  minute'  clerk  of   &he  Jud^o  to  mham  thia  oautie  waa  assigned* 
and  thereby  objected  to  an  InanKtiato  trial* 

**Tottr  petitioner  further  above  that  oald  object  lone  vera 
err oneouely  mleplaood  Ta^  aaid  ol^rk  inlthottt  nogllgenoe  on  hio  pert* 
which  error  does  not  appear  of  r^^oord* 

'Your  petitioner  further  ttisomm  thr>t  under  --ection  4  of 
Bale  23  of  thie  court t  the  following  io  provided  I 


oc»ae 


•  Y 


.T<lei^  ART  m  ibox«z«>  asn  c  ;  vlajx/ 


«f>ez.AS'-i9«  Mil  mtai«X«  flfft  «aM«  H«X  tiJU  Mnit     •fr»4«««r 
,MiiM  -KftjtMi  ««»8»ix«  wiiiitf  b»iUxvT  *tn 


«r^^  If  Id  nr   «»a«|^|i||«j|  iifoif^i*  KV»X»    bUm  ^  bt^Al ,  «ll»7Yt 

«2»Y%«»-X  !•  7««W«  #MI  ■«*»   wr««  *'*1tUtf 


•2* 

**&to*  4t  Kul*  29*     ¥or  th»  purpose  of  providing 
t9X  a.  h«(iriBg  of  fuiy  objection  ih«  mlnut*  olerk  of  iho 
Ju4ai9  WKier  lh«  direction  of  tho  JimIso  sImII  from  tiao  to 
tiMi  nako  up  a  list  of  oausoo  so  notIao<l  for  trial  to  whioli 
objsctiono  bar*  boon  fil(Mi»  to  be  known  ao  the  Trial  l^otloo 
List*     There   shall  be  a  o&ll  of  su«h  li«»t  by  tho  Judge  at 
•ueh  eomrenient  ti»e  as  ho  nay  detemiao»  after  at  lonst 
on«  aay^s  notice  by  publioutioa  in  tho  i)aily  X«aw  Bulletin* 
Upon  the  call  of  aueh  list*  it   shall  bo  the  duty  of   tho 
objeetinn  party  to  appear  and   support  his  objeetlon.     Causos 
noticed  for  trial  where  »o  objection  hns  be«^n  filed  or 
objeetions  hare  be<$n  disallowed  vill  bo  plaoei!  upon  the 
trial  oalendRr** 

•Your  petitioner  further  shows  that  no  notloo  app^aro^ 
in  tho  Daily  Law  Bulletint  as  provided   in  said  rulc»  that  a  hearing 
was  to  be  had  on  the  obJ«otlon  filec!  herein  as  aforeisaidi  th^tt 
neither  he  nor  his  attorneys  had  any  knowledge  that  said  cause  was 
sot  for  trial  on  the  1st  day  of  May*    >•      •  1931* 

"Your  petitioner  furth«$r  shows  thAt  he  had  no  knowledgo 
of  tho  entry  of  said  Judgment  until  a  Tery  recent  date  and  efforts 
of  setileoiont  haTiag  faileci*  ho  is  now  presenting  this  potitioB* 

"Yetar  petitioner  #  therefore  *  prajrs  that  an  order  bo 
entered  Tae&tiog  the  4^gHont  heretofore  entered  on  the  l&t  day  of 
Umjt  A*  ^  •  1931»  anci   that  ho  be  giren  an  opportunity  to  defend  said 
cause  I  and   &>ia&  said   e  use  be  set  for  trial  on  a  date  to  be  deter- 
Bin£d  hy  the  oourt** 

Tho  plaintiff  eontoads  that  tho  petition  die  not   sot  up 
a  Boritorieue  defense  and  that  it  was  therefor*  fatally  defeotlTO* 
Tms  oontentiwi  is  without  afirtt*     It  is  not  necessary  for  tte 
petitioner*  in  a  proceeding  like  the  instant  one*  to  allege  that 
h«  had  a  laeritorieus  defense  to  the  original  motion*  as  the  question 
of  the  merits  of  the  original  action  is  not  imrolre^    in  suoh  pro- 
ceed ir^.     (See  Bo  id  T*  Chtcftjgo  fys*  C6»#  231     11  •  App*  5B»  ai| 
C^fffHHn  3b  gpy^fr  ^f  If»^»  ^Bi*   gf* i  292  III.  179,  IBS.)     -The  plead- 
ings  are  original,  the  issues  s^re  dlstiaot  frost  the  principal  suit*** 
(J»yobson  t*    ishkinaso*  337  111.  141*  147.     3o*  also  Wozbut  ▼*  Juris* 
kfp»  Ct*  Oon«  Mo.  35526*  opinion  fil^d  this'^ny.) 

Tho  plaintiff  further  eontende  tha;  the  eeurt  had  no 
JurisdletloB  to  raoate  the  Judgaent  entered  on  the  showing  that 
was  m&de.     "^o  find  no  aerit  in  this  oonteatioa*     ^ee  Toth  t.   mjm9^ 
ghUliPfeon  &  So..  290  HI*  App«  247,  251-2,  iriierein  tho  court  oaldi 


•  ■ 


a^  SZi  «i^i  ilJWiii   -^^^  *«**  *•  i»^*»M*J^  •«"  «♦*"»  "t^^^ 

"li.K  ijittT  •!(*  M  a«»icl  »rf  •*  •*»li»  "wa  ty^rf  .iioi *t>ntfo 
i<i  t>3\5xf^  tJtf*  V?  ♦•iJC  *$«*»  %«   aa«  «  ©rf  XX«i»  •larft     •••i^ 

•^       ^  ••t«i>fl»X4i«  JUM# 


to  \ii'?  ^^x    V '    ■  -* 


-■(  ttmXlml  'j^rxan  ir.ttmXii94  )• 


.oTldo»t^i>  \XX4a«l  »««%9S«itfl  fliftv  #1  tmUt  bm  —tmt9ii.  mtmitoilrim^m 

«»i^*MiP  9tL&  9M  tctolto^  XmOi^v*  •£{#  •#  «M»a»lftft  HfMtiittMi  •  ^iMtf^M 
•oo^  ff»«a  Qi   ffftTXt»vttl  ten  aX  «fGi4a«  XmiXiUv*  ^nM  lift  •#!««■  mI#  %• 

.ffi  ,A,-  ......   ,fr^  ^*^  t,«»^  ,inl  iamf j^  fi  Mt/^  »»g>    .-^.aiM^t 

-,.-... «^  —  >      -.---'^  t'-'.^  <-^«.^  sts  ng^  flirt  tflTAii^  iM  rftlt?^  'T  ffiWftitt 

i*x»i'^iAi  k^xii  iwXaX««  ^0se<£  t»i  •tmti  •s^  «f«A 
fid  d«c  swQt  iai$  iudi  clMmtfiioo  vtttfduit  liiJja«Xf  •i<I' 
^^i  afffwlo  mC4  m  h9iAia9  im*mt^i(H  9^&9  m^tstmir  9$  «iiijr«X](»«i«M4 
Xtwi}.:-^i,.»Y  Jl^  t^a     •o»Xltr*lt«99  sXiCi  aX  li^Mt  oa  AaUl  •      •vtum  wm 
thtm  itmtP  •Ai  slrtMMr  «S*X»  «r»ft  #«»&  •iJX  MB 


*ituith«r  thm  nd»lnforas.tloii  f^iven  by  the  elerk  techntonlly  eon- 
Btltutes  alspriaion  ve  dce^i  la..^at«rlal*       7h«  Mlttali«fl  of  faet 
upoa  vhich  suck  a  notion  tatky  h»  predion  ted  are  not  confined  to 
oMleelone  or  aieprlalona  of  the  oXcrlc.     Hi»re  the  mistake  of  faet 
fTAfi  dlmlealng  the  oaae  on  the  euppooition  thnt  plaintiff  had  not 
appeared  for  trial*  ^htreas  he  haci»  and  that  fnot  was  unknovm  to 
the  eourt  when   it  entered   the  order*       la  prlnelple  the  ease  1* 
•lallar  to  that  of  Madden  ▼«  City  of  Chloaaop  283  111*  165,     It 
there  appeared   thftt  on  the  general  oall  of  the  oalendar  the  ease 
was  etrlckea  under  a  rule  of  ooart  when  plaintiff**  attorseye  did 
not  appear  and  aake  known  their  requeet  for  trial,     ^noli  a  requeat 
vas  nade  to  %h»  dark  but  sot  correctly  noted  hy  hlat*     ^^ter  having 
been  asaured  by  the  elerk  th^it  the  request  vraa  tmdi^retood  pl4&latlff*n 
attorn^QTO  left  2«nd  were  not  pra^eent  when  the  oaee  wae  eaLled«     It 
v«s  not  tmly  held  to  tie  eueh  a  salstitke  of  fact  ae  ecwesvlthln  the 
purrlew  of  said  eeotl«i»  but  th>>.'  &ttomeyis  ^er&  wt^rranted  In  aiisunlag 
that  the  mmf  vwld  b«  plaeod  m  t^e  trial  «al«adar  and  tried  In  duo 
•ovirM  by  reason  of  th«  «l«rk*8  aosiaraaoo*     That  the  present  ease 
•aoM  up  on  the  trial  eall  and  not  under  rules  pertaining  to  a  i^eneral 
oall  pree«ats  no  valid  diatlnotion  in  principle  between  this  ease 
and  that.       The  olerk  is  an  officer  of  the  oourt  and   it  is  hie  du%y 
to  note   its  •rders  that  are  to  be  eubseqnently  spread  of  e^nerd.     He 
was  the  proper  cme  to  oonanlt  aa  to  the  status  of  the  ease  and  mtn 
suppos$ii   to  ka^'91  :ind  note  the  orders  of  the  oourt f  mnd  «e  think 
plaintiff  wan  warrantsd  In  relying  upon  hi«  etatex»nt  as  to  what  they 
were  asd  was  not  required   to  verify  the  n^mx!  by  ^oneultlng  hie 
mlnutss*     The  el^rkt  however »  w«s  aleti^ken  sM  here  aa  In  the  Hadden 
eass  aisled  plaintiff  and  Indirectly  the  court*     ?e  think*  therefore, 
the   ease  wae  props' rly  reinstated***       In  Hplbrook  v»  X»?/tonA  207  111. 
App«  497»  where  a  nmber  of  author Itios  bec^rlne  upon  the  aubjeot  are 


3-:.    -    .i   ^ii<.^x-.j,H    iw.-i    --iv.  '^''^  ^-^   9«»Jt«llf»li.'    ...   ^..-i^aiJW 

^ofl  Si---^    .fi.Jr-    ■'-    ■'   ■"''     •  n     •*•   --^  ■■"'■♦  -  ^•^  •'■7«T"^^  ««» 

•I   •«««    ^.di    SlSiXOi..  '  i^9#a»   ti    JIW3V    jzy99    •*!< 

•mm  »iMi««i^  mU  AailX    «#mssmi»*  9^iHt>X»  mdi  )•  mmwy  ti^ 
XsYotraqi  «  •/  iialjrtai>if  ifiMi  ulim  irnn  *■•  iU«»  XjuL«4  mU  m  ^ 
Mt»»  aitf^  mmm9H€  mUllmtt^m  >l  aMlM^tvI*  &ttl«r  mi  vtcMMf 
^fvi  aiif  tJ^  <l  iMiii  tygamm  mdi  t»  ^Mltlv  nt  sJt  i(t»l»  «itT      .»«it  taw 

•«r  tas  1M4UI  Mil  lo  MRlttta  mas  o#  im  jrXfl»ffoo  otf  mm  T»«e^  «itt  ««« 

4idtiM  mt  ttm  %  iramt-  mOi  t«  w#«n*  mtti  ntf ««  biu  wmmi  mf  immmpsp* 

x^i  ^mCw  m$  wm  $»mmtMi9  altf  M«pf  «fa^»x  ni  |«tiMMC9Hai  mmt  tti^fatait 

9td  T^fttnmm  tf  mm*  «rt»  xttovr  mi  *«iMi|p»«  iwn  mi^  ht»m  0»m 

Jl^lgl  (Ml*  «A  ma  mmd  bmm  aetim^tm  nam  ^vmmmmmti  ^tfmim  MiT    *mm$mtlm 

^•tmtvtmM*  «iicriilt  tt     4*tM0  ftiM  %£»«0:tii»ai  bwi  tUsukmUi  toXniat  •«•• 

«XU  r09  ^iflllEsiLjCLinHlllR  "<       *»tetfa*MU«T  xXta^Piit  ftiw  ••«»  «i(« 

«M  #o*t4lto  mMi  mum  iPl^tMir  •«i^^i4Mf4itt  to  lyltoa, «  noilvr  «i*$'^  «^a 


•4- 

eltc<it  th«  court  aaldi     "A  Judgt*  «»  »«1I  a«  an  ftttoravy*  may  b« 
■i«l9d  by  the  fault  of  a  olcrk*  «  *  «     The  tendenoy  of   the  law  ia 
this  stote  lo  to  allon  the  aotl«n  umier  nection  89  whoneTor  it  i« 
obTloua  Um,%  the  action  of  the  oouxt  lo  t>a«ed  upon  the  fuuXt  (either 
of  eiilosion  or  of  coonliislon)  of  the  elerk  of  the  oeu^i*     a«  isaid  in 
ggij^y  T»  ^»gi»M^top  inm*  Co»*  82  ill*    pp.  3»o»     'A  dwfwuXt  of  the 
clerk  is  M>e  of  the  recognised  grounds  for  a  writ  of  error  conan  nobis** 
Tidd'o  Praetioe*  ooe*  11371     silyomaa  t«  Child o^  107  111*  ^pp*  588* 
In  the  latter  9&»'  the  oourt  aaldt     'The  ieAoraaoo  of  the  court  aa 
to  the  facte  i^roso  trim  tu^  »egletrt  of  the  cleric  to  atrike  ^he  eaao 
off  %h»  rrrgulAX  calendar  vhen  he  plao«d  it  uj^on  the  short  oaust 
oaXw&AsLim     cueh  nejsllge^^oe  of  th$  eltfrk  i»  suff  ioisBt  ^rouB4  for  a 
writ  of  jyraq^  fio^^^S*  '^^  nsuthorlsed  the  oourt  to  pass  upewi  the  aotim 
to  set  aside  the  jvuigisent  at  a  s«ibso%tteat  tens***     (See  ^so  /^tterio|c 

fie^lfjl  C0*«  254  111.     pp.  60«»  ^*at»)       In  ^s^SSS^SjlJJIMMx  214  Ul. 
App*  431*  the  defendant  filoo  a  special  appearajioo  to  an  attMct^wmt 
prooeedingt  setting  out  thiit  it  van  for  tbs  sole  purpoee  of  moving  to 
ciuaah  the  writ  and  reloisse  the  levy  on  stated  groundi»  ^fmieh*  if  trtto* 
rendered  the  ottoohaout  void*     the  defendant  paid  the  app#e^rai%ttO  foo 
and  the  sot  ion  9«ub  entered  and  oontimiod*     fhore  woe  no  entry  inado  on 
th«  court's  dooket  tmd  th«  papers  givvin  &o  the  el&rk  lor  filiSji  vroro 
not  pl&oed  ui  and  dio  not  app«iar  in  tk&  flla«»       A  Jiidg^tiont  wa<s  thm 
entered  by  default  against  the  defendant  in  tl»t  &ttafi||Mnt  pr^cee<Jing6« 
At  a  £iubs4>qu(»i  te^ru*  sm  a  tiotlQn»  Urn  court  Taoatr^  the  Judee^ont 
under  section  39  of  the  l^'raaticc  «vot»     m  the  opinif^  fll9d  ic  that 
caao  tho  ouurt  eaidt    *It  w^c  said  in  r^Cfpie.:«L£.^SfiSi^  *^^^-  ^3l1«  430, 
that  a  su»ti«t  under  sueli  seotitm  iatt«t  set  up  and  rely  on  suoh  fact  or 
facts  e.«!  are  unkncpwn  to  the  oourt  9^  do  not  appear  upon  t'km  faoe  of 
the  record,  bx^  imiiftt,  if  MMmi,  ^noultf  haiw*  precluded   th«  rendition 


,.,   t*  -^^^^wMfv  Qi»  fiaitf99»  %ot»flif  mii9m  tU  n9xi^  9i  9I  •<«A%.|^ft 


«4^ 


rt*?. 


■»  «f^  :.  $eu»  filsfiiftJK.'; . 

»  taiU  ««t  «i»ir  H  4i9bt  *M9  ia2ii»«  tuatHiiit 
M»  ftotetf*  jn  iCf»X  tt4«  999i9i9^  tea  #As«r  WU 


no  «^caft  \%tm*  oa  44V  vimit    «i«fHii^«»#  isam  6ts»#ii»  mo  ii9i4o«  oii^  iwu 
mtf^  1  «ia  aa  %0tWA  iwi  ua  ktui  su  i9»an,,0m 

*90(lh»9S>>»%(i    .  ^.-v..  '..J    (ii    ij|:ilMX4:t»b  'AiU  .^aaiiStA  diiWA'-v^  Xltf  to«»4M 

;f":f^  rrl  -  .»n.!'7»  Off*  rC     .^Oii  t • .  ^*^  «»' 

ni  f>|p 
tc  it^.-^^  ?h.  .   i«  •wi^i'?'  .fl^jro  return  f»'  • 

.<Ho  tO«  «fc  6fl*s  ^tttoo  ?r*9rry/' 


I 

of  th9  ^udssisnt*     MX  t]M««  tltfiMntti  are  prccient  In  ttui  ens*  at 
bar*       Rr.el  ih«  court  Icaovn  oi*  tb«  p^ndeney  ef  r  votien  b«t«S  ea 
^oucde  that  vtould  haTtf  d«f«aiiiNl  tb«  att»cte«ntt  it  untiuestlcm&bly 
would  not  haTtt  entered  a  default »  at  le^et  without  dlapoelng  ef 
the  ootioR*     3ut  it  acted  In  ignoranee  of  «iieh  imtlofiy  lmoM?l«dfe 
of  thr  pendeney  of  «rhleh  wsa  jetr&vvBtec;  through  iiie!>riai(m  ef  the 
olerk  in  not  preecrving  in  the  files  thn  papers  so  left  and  aakiog 
the  pxep^r  «atrl«e  on  the  doeket.  ♦  ♦  ♦    we  think  the  eaec  o««e« 
within  the  purwiew  of  eactioB  39  of  the  i*Ya«tiee  Aet«  and  th&t  the 
eourt*ft  action  was  proper** 

A  deaturrer  to  a  petltitm  in  the  nature  of  a  writ  ef  errwt 
JffUMkSS^AM,  admits  all  the  faeta  wall  pleaded  alleced  ae  error  i» 
the  petition.     (See  Chij^^.  y.*.J(ortM  Jm*  Ufe  laa*  0»*i  auwrat 
i&SSPJtmjf*  ^M^^li^m»!!tM,.mS3^»^)     ^'«  fei^ni  **»  a««li««i«o  of  the  clerk, 
alleged  in  the  inatant  petition*  wae  a  aaffioient  gretaid  tttr  a  writ 
of  error  eorcan  noftii^*         aa  the  trial  eouri  etaied*  iB  fiiaposin«  af 
the  d^nunrer  to  the  petitlan*  he  \irottld  not  have  allowed  the  eaee  ta 
proeet^d  to  triel  in  the  n>e4mee  of  the  defendant  had  he  known  of 
the  f»et  that  the  latter  *had  filed  ol»J«ctione  to  the  he&ring  of  the 
eaee  on  any  quiek  calend^^r**     the  trial  couri  further  eu&idt     ''There 
isn't  anything  BMOre  fundcusental*  in  my  wi««»  than  that  a  lai^er 
should  he  protected  in  the  trial  of  a  east  in  hie  giheenee  whes  it 
rhould  not  he  tried  in  kia  presence*  ay  all  the  proc^^dure  and  rulee 
that  the  eourt  hae  he^  fell  wing  in  this  Juri^ietion*  ^  »  *     I 
meant  our  rule  asja*  the  cause  will  not  be  heard*  will  net  he  plaoed 
•n  the  quick  trial  c<%lendnr  until  the  object ion«  hare  been  heard  and 
passed  upon  by  the  court*"     The  trial  eoixrt  urged  the  plaintiff  to 
snewer  the  petition  iaetead  of  d«Burrl»«  to  it,  hut  the  attoruey  for 
the  plaintiff  refused  to  file  a«  answer  and  d«SH»nded  a  ruling  upon 
the  desnurrer* 


•if#  tt  fiK isi^qnia  M^mndt  &»l«»v«t«  ««»  ii»litw  tt  t»»»te»t  '^^  1* 

ft'TMrf?-*     >?>K..*  ffifittift  s^Hio^  X#*if#  «rtt    "•-«ate«J*«  sfeliri»  t»«  »«*  •««• 
;-.':  «»«(»  «9fl»«tris  4i.^  tti  »«M  A  lo  x^it4  9ir;>  f¥'  '  '  *    :r(»iQ  4tf  ilMili 

-  UV   «&«llMtti  »tf  «««   XXiW  M«IM    tuft    %91%ff    ^iif'i    %Jib    ,a*Ml 
«i    lii«tt^di«  <uff    J!H29<»  ixm9   X«l?i    9«f7      "t^TMO   WIf   t*  ft«<SV   ftMMf 

S0qw  istXin  «  fcrnlimaift  tan  vvman  a^  tin  o#  tw««t»v  rttiaimJiq^  9di 


THt  plain Uff  eanttndt  "^b^-t  Xh»  ^etltiOKi  sluniA  t&at 
tilt  9t%97]i97  of  Uha  d«f*»da4t  ^r..»  n«i{ligtnt  sm&   tlia^ft  a  ao^Iob 
itadle?  af*otl«n  ^9  of  th9  i^ac^^lat  &ot  1«  <aot  intsadaii  '»«  t^Xi9t9 
»  9«rty  from  thft  croiia4q.uano99  of  hla  at^iaria<fy*ft  QO£;ii^i»»iO«f  •     v?« 
find  no  iM>rlt   la  thie  contantion*     Th^  4«fin«liimt  luul  «  ri^ht  t« 
aaauBcr  that  thf;  eourt  %em3Ld   ftdlow  its  own  rul«>a# 

Th«  jtKtjpa^nt  ora«r  of  August  39 »  I93I9   iia  sS£ixw»4* 


$11^3     ^tliifOV     Bs»i  JJ  ««»>-i     '^*--*      --nuiiv      4IIHMNHPV     »l»ilti*)*§     ••T 

MldcMR  M  HOLS   &r     --'.M-'  ■  --^  <«»toi«'>t>  «ri#  %•  i|mRr«tf#4(t  «ir« 
«u«Xnt  ■»«  4ti2  9eXl9t  hUnm  ««i«i»  !:^J  ^«U  «■*»« 


38640 


J>9tn»Atmt  ia  Error  • 

LUTOS  SWALJ}  BODKRt 

Plaint  Iff  in  ::rror« 


m^a.  to  lamiciPAL  court 
07  caxc/^0* 


266  I.A.  615 

|R«  JUSTICE   SCAJELAM  BSLmXKD  TBI  OPIXZOH   07  TSK  COlB%T« 

3y  XhXe  vrit  ef  error  tike  plaint  iff  la  «rrer  M^ke  to 
rtroroo  a  ju&^ssont  RgolBst  his  for  |3»S3S  in  foror  of  tho  dtfondant 
iB  error* 

Th«  defetidant  in  orror*  on  V^^reh  7»  19Sa»  (i^ialBod  • 
jo^ffBont  1»]r  eoafosftloB  cos  a  net«  (Setcd  tecoiibex  4*  193S*     Thoroiiifter 
tlM  <l<>f9i}dfaifc  HOB  fdlovftd  to  appoar  ^uae  «efond  itnt?  ihorovr^.*^  a  trial 
boforo  tho  ootirt*  wttli  a  4^ti>7»  (i^*  ^  Yerdlot  x«t«rB«<i  for  the  plain* 
tiff  for  #5»a:^8  and  a  iuAffuint  oatored   omtfirBtlng  tho  judj^^nont  by 
oonfeseioB*     Vram  that  Jud^Boat  tho  plaintiff  la  orror  pray«<i  aa 
appoal  to  thlB  oourt  aa4  thoreaftor  vo  reroraod  tho  Jtt4gBont  of  tho 
SSltnictpal  ooort  and  r«aAndod   tho  oauoo*     (So«  Sergcr  t»  ^o4ora  259 
111*  App*  e29«  Ahot«)     It   lo  qulto  olear  fron  the  opinion  fUo« 
that  wo  bad  pronounoo<i  tIowo  ao  to  tho  Rorito  of  the   Oiauoo*     After 
the  roBAndttent  there  -was  a  trial  by  the  oourt •  vrlthout  a  Juryt  and 
there  was  a  finding  that  there  ivae  due  from  the  plaintiff  ia  error 
to  defendant  in  error  the  ewi  of  &3i338  and  there  was  a  jud^nent 
entered   confiraing  the  JudiipBont  by  oonfoooira  entered  Karoh  ?♦  19aft* 
This  vrit  of  error  folleood* 

Tho  plaiatiff  in  error  hao  aaotgaod  and  arguoc  a  nuifter 
of  orroro*  but  la  the  ▼toe  that  we  take  of  this  appoal  It  oill  bo 
neoeeo'^xy  to  paoo  on  oae  only* 


i 


0*4MC 


•  tOVTt  d 

.   IftMmlkrt  -»ff#  b9«««T«n  #»  t«#%itt«v«(fi  tan  lta«»  «M#  •i  Xa^fO 

"M<ir::M!i£  ^*^)     •9«sfa»  *d$  imlmamn  ten  «vito«  Jt«q[latM0C 

ri^'Ut   fi:i'!i;jil«»  «lt  a»t%  ««•£»  %$lMP  •!   #Z      (•^•^   ••>•   «f||i^   .XXZ 

htm  ,y^t  <t  #«msf«JNr  •t'oiM  Mil  ^  Xalti  «  tjnr  ntdt  inmmtmn  9di 
'i<m9  ati  'kUttamhi  mf#  ■»%  Mrl»  •«»  «imI«  ^Arii  isltMU^  «  «jnr  •««<# 


-2» 

7h«  plaintiff  1»  error  oanteads  tlmt  the  finding  and 
JiUigSfwrnt  arti  fiiialiiift  thtt  taiuiif«at  wvi^lit  of  >;li«  «Tid«iio««     lifter 
a  Taxy  OJU'cfttl  ominitiiwtlan  of  the  0Tli!«Mo«  we  hare  r<ia<dbi««l  tiio 
oor>oXu«»loD  tha«  iihia  eontesttioa  is  a  ei«rlt02:iotiii  gci«t»     In  ous* 
JIudgBSBt  ii  %oiild  his  a  serioua  ai»^arx*la£0  df  Juntlccr  to  £>«ralt 
th«  Ui»tant  Jud^GQt  to  stazul*      ^s  the  defcmiant  !»  orror  iMcr  »•• 
fit  to  have  thia  oaae  txiod  ojS^iii*  we  jcefrain  froiB  analjr^in^  and 
OfiBBatctlBC  upoa  th£  fncta  an^  ctrou&atimees  in  <(TiciuS60« 

The  4udsB«»t  of  the  Munlolpal  court  of  Chleage  lo 
rev«rtte<i  mid  the  cause  Is  roRKWded* 

EEVfBSKr  Am  mm^mii* 

firidXe^f  ?•  J«»  and  Atraer»  J*>  eenour* 


.<?    OiitAt*   iMi«i*>   M«9   SJUtt   «1UKl   Oi   in 

^£  ttojit  Mil  Wf^  yoUln^aoMM 


39661 


Appellee « 


APTIAL  fHOn  CIlsCIIXT   COtn'T, 
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lit*  jrusTic;'  hCASiMS  uss^vtj^^  tm  o^iMi&a  ov  tm  com  7* 

This  is  as  aeltoa  in  «e«iMpai%*       a%  the  eoaeluelcsaa  of 
all  the  erldeaoe  the  trial  court »  upon  KOtioa  of  the  defendisyiitt 
dtreete4  the  Jury  to  find  d  Ter«ltlot  for  the  defend^iuit*     JudpMnt 
utto  entered  upcm  the  verdtet  aad  tlie  plaintiff  has  appealed* 

Plaintiff  Is  a  real  estate  hreher  and  oued  to  reoever 
■WMiiloeioa  alleged  to  he  due  hia  froM  the  d«f«iiidaat  on  aoeoimt  of 
the  aalo  of  certain  real  eetate* 

The  plaintiff  o«at«nd3  th»t  there  imo  «vid«moe  lei^lly 
tending  to  proTO  the  cause  of  aetiea  alleged  ill  the  dtelj&ration 
and  that  th«  trial  oourt  •xx*4$  therefore*  la  dlrotlsii;  a  rerdiot 
for  the  defendant*       ^fter  a  oar^ful  ojunainAtion  of  the  <nrldeaoo 
«e  are  satisfied  th^t  this  eontentioo  is  a  SMritorlous  one*      A 
trial  oourt  has  no  power*  vhsa  a  jury  to  not  waived »  to  determine 
the  weight  and  prepcMsderanoo  of  eonf  lie  ting  eTidenee  introduced  to 
ostahlish  or  disprowe  faets  nor  to  take  a  oiuie  fron  the  jury  !»>d 
direct  a  w«rdict  where  there  is  Icgitia^te  ewldence  tending  to 
prove  the  onuse  of  actlMi*  &«  «iuch  procsciure  is  a  direst  wlolAticni 
of  the  constitutional  right  of  trial  hy  Jury*     (Kirich  v»  Fyroftpyf, 
Contracting  Co*,  512  111*  543* )       In  the  laetnat  c^se  it  is  apparent 
frcK  the  language  of  thft  trial  court  in  detenaiaing  the  action  that 
ho  passed  upon  the  weight  and  prepoatic ranee  of  the;  conflicting 
eirideaoe*       The  trial  court  onid<     *Tou  aoo*  it  is  the  duty  of  tho 


XiMC 


•  t 


^519  *A=\  .  d  i^     t 


XlLUi^l  ««nBhJhr»  •>>»  rtkiil  im*  «dn94ae»  vu^itisX^  tiff 

A      •Met  9Mnix94XH9m  m  al  i»i4a«4«i»  ^lAi  imU  toltali««  9%*  •» 

•tf  attti^n-^j  >%ftR>h?v<«  oiitfKi^lll*!  li  nodi  *%9^  #oliK9T  A  ^o*«|:k 

aftl#«l»iv  •3-.  .  >«tf«iq  ii»u«  »«  ««i<«''^'^^     "*"  ■>-^tt»9  9di  9r9it% 

'»a^99fXaft  *▼  rfpirl,>       .  .-i-t  X^  I^.f"x9  to  »4^  UiMM*  ftdU  !• 

a«i^iXtii«9  utiM  to  9ftcuiv«()ftK«^  i^a^r«  -niiltir  till  Miv  l»Ma««  M( 
•tf»  t«  tlirft  MiH  ttt  $i  «Mis  mT*    t^^m  I-sjma  JMU  9dt      ••m»Mt» 


plaintiff  to  BMtk*  (mi  a  •«»•  by  a  prtponderano*  or  groftt«r  volcht 
of  th«  «TidMBe«*     H«  lifiBfi' t  itoiie  that*  •  *  »     I  d«a*t  oaro  about 
tho  olroMMtaaoea*     You  walk  Into  a  aan*a  hema  and  talk  about  lit 
and  a  polle«aaii  at  tlio  ooraor  sait  bia  oom  there  and  «av  hin  oobo 
oat*       Then  he  nakoo  a  atatosont  ht  told  bo  to  do  thua  and  ao»  and 
tho  othor  Ban  dvnios  it«       at*  you  ijoini?  to  let  a  Texdlot  llko  that 
stand T  «  «  »    that  nan  should  bo  and«  to  prove  his  ea»o  by  a  pre* 
pondemaoo  or  greater  velght  of  the  eYl^^noo*       They  ought  to  get 
•ovething  tn  ^rttlnct  the  nmkt-4  ^^Tldeiwe  of  one  nan  againsst  another 
in  this  court  isnH  ouffielent*     I  am  not  §QUm  to  let  thru  teatinony 
•tand*       Ke  haanU  a  vltnoas  but  thin  nan  himself*     He  telle  a  story 
th^t  flta  his  own  oaso*       Me  nay  be  tellli^r  tiie  truth*  t  don't  knew| 
the  other  nan  isay  be  telling  the  truth*      The  burden  is  on  tho  plain* 
tiff  to  nake  out  hict  eaao  by  a  px'ifp&a^^Tfmen  of  the  eYidenoe*     Has 
he  done  it?    Ve*     I  will  dlreot  a  T«frcii6t  here  u»A  nowf     and  you  eaa 
take  it  up***       That  there  Is  OTideaoe  in  the  reeord  legally  tending 
to  prore  the  plaintiff's  c^me*  of  aeti«n  osMsaot*  in  our  Judgnentt  be 
seriously  questioned* 

The  defendant*  at  the  oloae  of  the  plaintiff's  evldenoo* 
noTOd  the  oourt  to  instruct  the  Jury  to  find  the  issues  for  the 
defendant*  and  now  a«eiga»  as  orose*error  the  alleged  refusia  of 
the  trial  oourt  to  grant  this  notion*       It  appears  fron  the  record 
thiit  when  the  defendant  tendered  this  notion  ihs^  trial  eourt  suggested 
th;^t  he  renew  his  notion  at  the  close  of  all  th«?  tt;  at  many  and  the 
latter  soens  to  hare  aoquicsood  in  the  proceciure  ^u^:;^este<:i  by  the 
oourt*  and  apparently  the  oourt  did  not  dir«?ctly  pass  upon  th^ 
notion*     la  any  erent*  the  defendant  di^  not  stand  by  his  notion* 
nnd  introdueed  oTidenee  in  his  defense*       hile  we  are  satisfied?  that 
the  plaintiff  nade  out  a  grina  facie  ease  in  his  proof*  still*  eren 
if  he  did  not*  under  tht  state  of  the  raeord  ke  h«e  a  rigiht  to  haTo 


tM94a  •ttfft  t*mft  S     •  «  ^  0$JUU  •«•*  lHto«tf  «il     •«ta»klT*  «lt  IN! 

«|1  iM4to  il£ii4  tm  Mwi  ••««  «  #f«*  ilM9  i«t    •«itBa#Miitiii»  M* 

«go»  mid  Mm  bam  mmU  mmm  «IiC  wm  tmn^  ^hU  i»  sMbvlXct  •  MM 

km  ••«  taa  ttMKt  •»  •#  «■  feift^  all  tfMoii»tf*««  «  •mm  •H  MtttfT      •#«• 

•»^  ft  ^  ikMt  ttiic  KTrnt  »»  •^SMM  •«  niflwfe  MM  ««tfr    ♦  •  »  tiuia 

««^iKB«  ««cla»*  mm  •nt'U  4w»»6lv«  t^^itan  «<l  ifriiti^tv  tU  saliCtMmi 

|«<MaC  4*M»ib  X  •tfJim^  «l«  w^^U^i  it4  xe«  ^       •««••  mr9  •id  %in  iad$ 
•al«X4[  %rii  m  mi  nsbrsftf  WlT       «rt#ifTJ  £ii<^  -^niUJii  etf  "ONE  MM  v«jrft4>  ^H 

nao  tf«ic  iKSii     |yr»js  tec  »7«i(  v^,.....^  «v;4     i'41  too^  ikiC 

»«li    ■.  -•    :?d[^  bar-  -ft  '^iU  i?*a('!;*^r.rJf.   ni   ltJi««  Mti  !)«t<mb 

«fl  !»«»  --^josu^.  ^£•  mU  <*  «»lf«i  iiiiC  wmmmt  md  iiadi 

Mtt  fl»Q:si  fiiNKQ  xX^rnrti  kb  i^mmm  Mil  xliB»^M««»  bum  %9%mm 

««olio«  Kin  <?#  tmmtu  j«vi  >l9*  «fU  «^iiiv«  xwi  d     •(i»i#fl« 

li^t  b»lUJt4«8  »  <  9a««lti>  ftljl  tti  mmm»hlw  kmmakmntaM  ham 


•3« 

thft  qtt«8iioa  9M  to  «hcth«r  vr  »•%  h«  aaae  out  a  gJTliTffl  I'lft"  oatt 

Th«  Jadj0tttat  of  tifte  virouii  oourt  of  Cook  cottut/  !• 
reveraod  suui  thfi  o&ii««  1«  r«««ii(S«4  f#r  a  now  trial* 


S970S 

THX  PKOPLK  OF  THE   STATS  Of 
ULlUOlft, 

AR^ANIKJ   S.    £SMSI)^.TTI, 

Plain  tifr  la  Srror  . 


BAHOH   TO  iiUKXCli'AL   COURT 
09  CHlCiUQO. 
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MR.    lOtflOi  SCAi^LAfi  DSLIYIEBSI}  mf.  OPlhlQU  07  TilS  COUHT. 


Th«  People  I'iled  an  Inrorniitian   ciiarglng  tn«  defendant  » 
Araianda  &,   awnedettl ,   wita  »  violation  of  "Par.   2A,   of  an  Aet  to 
anen4  seotiont  4  and  5  au^l   to   a4d   sootions   2A  sind  4A   to    *Aq  Act 
roTleing  the  lava  to  Deadly  Weapons,   paaaed  June  29th  1991   and 
effeative  July  lat  19^1.*     A  fiiotloa  by  the  defendant  to  quaeh 
the  InforKatien  vaa  overruled   and   a  plea  of  not  ^.ullty  waa  then 
•ctered,    a  Jury  vaa  waived  acid   tlve  cauae  was  »ub}»itt«d   to   the 
eourt,    and  after  a  hearing  the  defendant  «a«   found  guilty.     Lotione 
for  a  new  trial  and  in  arreat  of  Judr^ttent  «ere  ov>^rrul<«d  and  the 
4*fcndant  waa  eentenced  to  sixty  days  in   the  houae  of  correction 
and  fined  $29  and   easts.     Xhls  ^nrrlt  of  error   follovad. 

The  inforKMition  oharges    thstt   the  defeiviant,    on  t^ept ember 
13,   19  31,   *di4  then  and  there  have  In  his  peaeeseion  a  eertain 
fireana,   towit;   a  certain  ^ith  and  teseen  %ftoi»l  .sa  Caliber 
revolver,   en  which   said  revolver  the  manafaoturera  nuttibera  had 
been  re^^oved  and  obliterated  Viol  I'ar.    3A.    of  an  Act  to   a£s«nd 
■eetions  4  iuad  B  and   to  udd  sect  lone  3A  and  4A  to    *An  Aet 
revieinei  the  lawa  to  Peadly  Weapons,  passed  June  l^xh  1931  toid 
effective  July  let  1931  contrary  to   the  i'ofs&  of  the  Statute,"  ete. 
"Par.   2A"  (Crltsinal  Code,  Cahill*a  111.   Kev.   3t.,   1931,   p.   1012, 
eh.   5d,   p;^.   141   (21),    sec.    2-a)    r«ads  ae   followe:      "ho  peracm 
ehall   change,    alter,   rei«i0ve,   or   obliterate   the  mme  oi    the  maker, 
Bodel,  BMBuf aoturer *•  nu£)b«r,   or   other  laark  of  identification  on 


5i 


1> 


A  *>>»  C^ 


.THUOC 


>ua4;vU&  £;>ii£Ui»   . 


ii^tHit}    Oj     ♦.u   >•;■ 

'x«#M»lq[«i{j   ao    .jTcK hits'; 


'-.f.c   '.J   bim  9  km*  ^  maaXi99m  M»iii 

J  or.  A     *.Xe9X  t«l  Kliil  •▼!#••  11* 
•j.tft'c^vo  HAW  a«i4«a^9'tiil  Mlt 

ul   frOJt  X«i<x#  ««*•)  «  tot 
'   ic«t£ov*i  ftt»«   ftolrfw  tut   ,ir«rl0T*il 


Af    feA#    A&!   •AoiJOMI   M«   OJ    ibflUI  f  ham    ^   •aoli9%9 
imtt   XCfi  iii9R   •Mil   hmauctf   ^cnvn»^9  tXJb««<X  •#   ftw«X  sil^   hflJtalrtft 

.»!♦    '',»i>jS.-r-:-    ■^r.■}    'lo   '"■'1::«*>      .^j    ..J    'rl iittfil**    XC9X   #«X   ^Xtft   •irllMlt* 

M>S'S»fl[   •**       ;«<iroiXc         _  .  .    ««    ,(ffi)   Xl^l   .tAqr    ,8«    .rf» 

8e    Ofti^i"' *'■'■■■"■'•  ?.     ^-    ?K..;. ^      ..      ,  .,     i»lyittiBttt|Wm    ,X»bMi 


way  flr«ara.      Potittftaalon  of  auiy   riroaxoi  upon  whiah  any  tu^  ttark 
•hall   h»Vtt  bttun  ohar^gitd,    silter«d,   rot>.ov«d  or  eblltttrutod,    ehiill   ^« 
prla'i*  f '4c;^^  cTliiftncft  that   tho  poi»seeaor  hwo  ciiuuiged,   itltcrod,   ro- 
atoTOd  or   obliterated   the   nrobB,*' 

Xt   la  neo«a8«ry   lor  ue    to   c»n»idor  only  on*  oi'   the  pointo 
miAo  by  the  d«f  ^ndiu-'t   iu   eup.  ori  of  hit  argui^ent    tnat   the  judi.]&eiit 
should  bo  revc^reed.      Xh«  dei'eniiwnt  oont<»n4a   that   "thft  Ir.l'ormtitior. 
does  not   charge  an   ©JTsnee,"  under  paragraph  2-»A.      This   c&j:}  test  Ion 
1b   clearly  a  tnerltorioue  out?.      Xt    le   thf*  settled  Inar  ol'   ihle   et&te 
thmt  whrr.  a   statute  cro&t'itfr   mi  ofl'ense   an   In^ictfMffnt  or  Infox^^.atlor. 
brought  un^er  It  shoul-!  oontain  proper  -^jnA   sufficient   averments  to 
Bho^  a  Tlolatlcn  of  the  aet.      tn9  oislj  oifenee  defir^ed  by  paragraph 
2«>A  ©f  the  act  it!      "So  p^rt-m   ehall   chartf^e,    alter «    r«.:.0YS  or  obi  it- 
•rats  the  ntuce  of  tht(  K^ker,   'Sedel,  manuf-iieturer 's  numberi   or  other 
sark  of  identification  on   suay  flreans.'*       ker«  posseeiniion  cf  any 
fireare  upon  wnioh  any   »uch  mark  «h»ll  havff  been   fOn^ng^:^,   altered, 
ro^  ovsd  or  obliterated  iij  net,  made  an  offense  under   the  aot. 
Therefore,   the  inet»iit  ittforwatioii  does  not  charge  the  deferidant 
with  an  offenss  under  the  aet   ^md  it  is  Ineufficitnt    to  support 
the  Tsrdlot  and  j^d^jment   in   tne   ease. 

Ve  fesl  tB^eiled   to  «»y  that   the  inotant  writ,  of  error  is 
the  reeult  of  carsleesjaeee  of  the  assiet@iit  state's  attorney  whs 
reoresented  The  P«»oDle.      The  meisujlng  of  paragraph  S-A  is  rery 
fklain  and   a  easuaX  readinij;  of  the  inforiastlon  woul'i  have  disclosed 
that  it  did  not  oontain  proper  and   sufficient  averments  to   ehaw  a 
Tlolation  of  the  law.     Moreover,   the  defendant  iaade  a  aaotion   to 
quash   the  information  and   at  that  time  it  eti^ht  h&vi>  been  astended 
en  motion  had  the  assistant   state's  attorney  seen  fit   to  read   the 
paragraph  in   {|uestloR  and   the  Infermatinn.      It  is   soAswhat   sur- 
prifiiag   that  the  trial   court,   upon   the  motion   to  qiue^sh,    and  also 


r 


•ft* 

>^^^v«  llaia  JLSlSl 


•91    ,h«Ts»iX«   «A(MkiUfilo  tMii  to» 


•  #,- 


,9m»o 


t9hn»mi»   nskit4  ttyfari   ,;n^J 


s«s>i%  •»*'      i«t   #««  »<U   to  A^ 
r>«  a»l#«ellltiMii  to  :lY4i«i 

:>«   9(id   t«!!>ajK  >«jMTt«  am  itilv 


•i(^   Mot  o^i  ill  m%»  x»txioSiM  •VlAia   Sn>^/«i«««  ftfi^  fMilf  ai>lt««  no 


•9- 

«9«a  tht  notions  for  a  imw  trial  and  in  ojrrtttt  of  Judgmmtt,   <*ii| 
net  obSAjnr*  th«  obvious  inaulTiolMiey  ei'  th«   informntlan. 

tlio  jttdg»ttiit  of  tlio  kuniclpal   oourt  of  Chicago  in  rftY«r«ff4, 
and  aa  tb*  infonc»tlon  Kajr  bo  anendod,   upon  motion,    th«  oauot  ia 
roB.an4o<l. 

fU!BVBRS«B  *»!>  KmAJi!>lt!). 

Orl<«l«y,   P.   3,,   an4  JK«rn»r,   .T, ,    concur. 


tr  M  •>«'i>  f^ ii$    j.\aati 


xiO 
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CHIC. GO  TITLE  AfiD  TFO&T   CoiiPAOT* 
m  Corporatloo*  aa  Trust ••• 

(Coaiplaiiuuit)         App«ll««t 


T« 


SAFmr  KAIf  «t   al.t 


£i«f*)a(i«B%»* 


VAX  ACfiiASOWaCY  and   80PEIj£ 
AfimAXOWSXY* 

(Defandonts)  App«ll«tiiba« 


isrmuocmaBY 

APPBXL  ^.CM  aOPSIilOR    COUTT, 
CQOX.  COOTTY. 

266  I.A.  616' 


!»•  JU'JTICS  SCAXLAX  MLIV2BJBD  TBS  OPIilXOK  07  TH^   COII.T* 


Mfix  /^»io«9]Qr  tMi  :0«pme  Agrtmowaiqr*  tht  ownvra  of  tht 
•qultttl»la  title  to  tli*  inraniwia  la  qa«ittion»  bare  f  Had  an  appaal 
fr«ii  aa  interlocutory  ard«r  api^oiiiti»g  a  r«.eeiTtfr  la  a  forecloeura 
9V«««adliic» 

The  eoKplainaist  f  il«d  a  »oti«ii  in  thia  court  to  dlndta 
the  ai;>peal  ois  tbe  grouad  that  thle  court  wae  without  Juried iet ion 
to  entertaia  the  iastaat  appeal  toeoauae  the  appellants  failed  t« 
eea^ly  with  the  statutory  requirements.     The  point  made  was  that 
%ve  defendants  had  appealed  wm  oaly  one*  Max  Agranoveky*  signed 
the  bond  to  secure  costs  ia  the     apellate  oourt*     The  eotion  «at 
denied*     Had  the  appellee  nored   to  disaisB  the  appeal  as  to  :  ephie 
ACraaowslQr  we  prohahly  would  hare  sustiiiaed  it.     m^vfttt  the  die- 
ainsal  of  the  appeal  as  to  Sophie     graaowslQr  would  hare  araUed 
the  appellee  nothiag* 

After  the  ee«plalaant  filed  its  Terifittd  bill  it  aadc 
a  aotioa  for  tlM  appointsieat  of  a  reccirer.     oa  I^cc«s«her  10,  ISSlg 
the  appellaate  filed  their  aasver*  aad  ea  Decaaher  24,  1931,  tke 
ehanoellor  eatered  the  order  appoiatiag  a  receiTer*     the  order 


uu* 


T 


•d^wilmiiift 


'a  I  a  .h.idB^ 


•f  b«XUl  &4nMXX94(4^  :^ilJ  i>ei^.'Hit>(t  XA*«<i«  inaHiit  mli  mt»ifnt9  •$ 
tlMK  tl  XXtci   h^itlu»T  •«!  b*Xn  «M«tal«HM  Ml«  tuiV^ 


*Aa«  U  ap9««jrlag  to  the  eeurt  ihiit  tht  uiAA  Trxxut  t^9»d 
mmmM  %•  b«  toT99lo994  b*r«iB  hy  saU  bill  of  oont>l«lBt  proridos 
for  tho  «ypoiafcM«Qt  of  a  rt^ct^irvrt  without  notieof  titiit  th«  trust 
d«<£«i  In  a  tirot  •aevmbr^noe  opoa  th«  ottld  preml^oo*  and  tliimt  a 
dttrfcult  )>R«  ooon  aukdo  la  tho  pojriMrat  of  imid  lndebt«diM»«  ooourod 
1»7  tho  trtiot  dcod  here  la  »oucht  to  bo  foreoXosod* 

"ABd  1%  appo&rlae  to  tho  court  tluit  Bophio  and  Max 
Afranovalgr  aro  iho  o^n«ro  of  tho  equity  of  rod eiq^tloa  of  oaid 
yrooiiooo  and  h&rv  boon  oerrod  with  not  loo  of  thio  aotioB* 

"^^  horoupoa) »  for  i^ood  eauae  ohowiff  and  after  a  full  and 
coapleto  h«{«rinc:»  %nd  after  argummto  of  e  imoel  and  the  court 
iMlBg  fullj  sdTloed  In  tho  pare»i«oo0  the  oourt  i«  of  the  opinion 
t]u|t  a  receiver  oaght   to  bo  appoiated* 

«*It  ia  Thoxtrforo  urdorodt  AdJudgMI  aatf  Booreed  that 
C^oasa  Baak  af  Caaaorcoy  a  eerpor;ttlo«»  ¥a  and  it  is  hereby 
appaialod  IteeelTor  to  t?tke  eh^^rgo  of  the  real  estate  and  tike 
preaiaos  horelaabore  and  in  the  bill  of  oe^plaint  described •**  oto« 

Umi  aang^alnaatt  Qiien^o  Title  and  Truet  Ooaip»ay  filed 

ita  bill  to  foreolese  la  c<»^ll&no«  with  a  written  doandMl  auMla  \Kf 

lathaa  aernotela*  the  @llec«d  oysntt  of  a  1»«nd  la  the  oua  of  tl*C0Ot 

vhleh  beoaaa  duo  July  as^  1931.       ?he  bill  aUvgos  that  the  trust 

deed  la  (iuootioa  wao  git^n  to  oeouro  tlM  payaoat  af  44  ba»d»»  da|«d 

July  26«  X9StQt  m  dcn<ail»ait  lono  and  jatsiturltles  a«  fellOMrai 

"Xaaboro  of  Bonda  £oBoiftlaatlaaa  7ox»  af  Xiato  af 

of  BaaAa  Teara  k^atarlty 

X  $1*000 .00  3  yaaira  ivily  25,  1931 

t  1»000«00  4        *  July  25*  1938 

3-lC   IncluslTa  It000.a0  8       •  J\il:f  25»   1933 

11-44   iBolttolTa  »00«00  9        »  Jul^  29 1   1933" 

fha  bill  aloo  allegoa  that  tho  trust  deed  pledgee  the  rents*  Issuoa 

and  profits  9t   tho  prealsoo  aad  stlpulatos  for  tho  eppointatent  of  a 

reoelTor  without  natioe  aad  without  r  ecaard  to  the  oalToaoy  or  inoolwoao) 

af  tho  porsans  primarily  llsihlo  for  tha  prinolpal  indebtddaoaat  don- 

talas  tte  usual  proTlsiona  la  refereaoo  to  taxes*  asoosasoata*  sto** 

and  proTldeo  th^t  tho  aakcro  agree  to  kaop  said  prewisos  la  good  ooa* 

ditlon  gmd  repair  and  not  to  ouffer  or  perait  aald  preMiooot  or  nay 

part  thereof*  to  bo  sold  ox  forfeited  for  any  tax*  speoial  ae^^oesBMIt 

ey  other  gOTonaumtal  ehrrge  whatooewori  that  la  o&so  « (A)  default 


••JU9-'':  -^aVMI  .i>«#^  il»«tit^   »tfi   til 

Mj^  --m^  tfAs  •««  tffiwwmm* 
,^.,  ._..    ..  ?«•♦*  tv^  Is*  »— Imat 


ttfMMS  •!  il   Dew  •¥  «^i.'  ....",-'.    "    i-  -  ^.:   >ia««<  va"*J4i9 


•hftll  1»«  Mide  in  the  due  nnd  punetoal  pajr»*Bi  of  any  prlnoipal 
OB  9JII7  9t  sold  bonds  at  iho  tiaw  mad  plaee  ttotrela  specif i«d|   (2) 
dtfattit  shsll  bt  luulo  ia  tho  dtt«  sad  yuootval  pajstent  of  any  Itttsrest 
OB  My  tooad  thtreliy  seourcd  and  cutstandiagi  and  any  suoli  default  ia 
psTwret  of  prlnolyal  or  inUroat  shall  eontiaue  for  a  period  of 
twenty  (80)  diftys*  then  the  whole  of  said  prinoipal  sua  setmr^d  thoro* 
byi  tofothicr  with  the  iaterest  aoorued   iherewt  shall  at  oace*  without 
BotittOt  8.t  the  option  of  tht'  holder  of  %ny  one  of  mid  htmde  thoa 
unpaid*  heooae  due  and  payahX**"       The  bill  further  alleges  that 
Boad  Ko»  1»   in  the  prlnolpal  sua  of  lltOOO*  due  July  :  5t  X93l»  was 
not  paid  by  the  aakers  ner  $aiyofto  oci  th«ir  behalf  t  and  th^^t  tmoh  de« 
fault  haTlB^  eoa&lnueo  lor  aor«  than  twenty  days*  SathiUB  Bernstein^ 
the  owner  of  ths  bond*  hae  el^eteci   to  iGoXuntf  and  has  declared*  the 
whole  of  the  p-rlnelpal  sua  ewlUi^aosd  by  bonds  nuahere^l  1  to  44*  both 
inelusiTe*  e^fregHtlng  ^27*%X}0«  together  with  the  internet  thereon* 
due  and  payahlo*  and   the  aakers  thereof*  or  anyone  <»  th^ir  behalf* 
hariag  failed  to  pay  the  sas^*  %h*  same  are  In  d«fa«tt  ander  the 
terns  of  the  trust  deedt  ^^^  ^^  trust  deed  "is  a  first*  ralld  and 
si^el sting  Ilea  against  the  prealses  ^ore»%id|     that  It  is  a  eoa* 
struct  ion  aort^i^M^e  en^  1*  superior  to  all  other  liens  n^atsoerer** 
Th@  bill  furthi^r  alleges  that  the  prlnolpal  sun  of  ?27*C00  due  on  the 
bonds*  belag  la  defo^alt  for  more  than  twenty  days  "sad  written  deaaai 
harln^  been  aade  upon  your    ^rstor  to  Institute  foreeloeure  proooed- 
iaga*  this  bill  is  filed  herewith  for  the  ;or«.el08ttre  of  the  lien 
of  said  trust  deed  and  the  sale  of  said  premises***     The  biU  further 
alleges  that  the  general  taxes  for  the  year  1929  in  the  »£tc»unt  of 
$214*01  hawe  not  been  paid  and  the  prealses  have  been  forfeited  be* 
cause  of  suoh  failure i   that  **by  aesne  conTeyanees  title  to  aaid 
prtalees  is  bow  rested  ia   >ephie  agraBowslQr  and  that  an    October  8* 
1928*  she  aad  Kax  AgnmrntH^t  her  hashaad*  exeouted  aa4  delirere* 


•5- 


ImiJfnl^  V»  %•  ivmv^  lmi$9tm  tmm  it«^  UU  mk  •bam  ^4  lUim 
H*vHmk  xfu-  \»  imayii  lmt$9uuq  ftm  «»ft  «fU  isfi  •!»•»  vir  iiMla  AfiMiftil^ 

'*l«^*{<7  «d#  to  •ittlw 

'U.-«:ft«s$^>«.  ,9rk«iUl9mi 

Jits  «»Xtf0T.M£   Mm  Mf* 
:'fiXi«t  iKlTAf 

uSsXlxt  ««<{ltirl    rxitf  90,1 

•j<?:^-^^  v.#j«B  n--"  - -^.WjMt 
3i<xitt  0i  xxitf  »;x- J  «aiai 
#  teu   :^:>&  <«ii^l  M4M  to 

■Of  KMtf  iott  oraif  XO«l^lft# 


|(mU  a»r'Xl~ 

M«    •X6v-      . 

••ft  d«l^ 

"•itiOiniuRitMfv  act^lX  t»0£ 
lust  no  vmh         .??     'tr,  „r„^ 


la    ImUMU    1Mi£    ill    uK'iX    l«^\£;\   «4i4    14'): 
f 

«S  t»<r«*o:;.  mt  inHt  ftas  '*i?Uwt  Agio     sxjt  lKid«»v  ivwii  si  toaiji^tq 

*#rf«TiXo»  ibns  «»»li»o*x»  v^iMicEojrf  ;.2(iiw#iuniA  miH  toA  «fa  «Sfi»X 


•4* 

their  3i  prineljpftl  pTmd9»9Tj  ttotee*  ag^^rvfAtiag  $698009  and  %t 
s««iur«  tiM  p«jnMmt  of  tli«  muut  ttey  ffonreyec  the  pre»i8*ti  in  quest loa 
to  TtmI  ?•  Blaok  b/  their  tr«at  deed  of  thtit  datet  vhioh  «a«  duly 
aciaao«ledcijd  cuui  ;;eoordcd|  th;>i.4  tia  HoT«ato«r  8*  X9S3»  >>ophi#  ^.Kriuiovftlqr 
aai  Hox  Agra»oitBlVa  her  hu»Uu3d«  «x«eat«kl  and  aellyered  *^9iv 
prlBolpal  proctidserj  note  IB  th£'  siai  ef  ^$600*  p«grahl«  du  w««iiui  after 
date  txiereel'a  «uio  ta  a««ure  the  j^ajrsieot  ef  ih«  east  bhayt  hy  their 
trust  deed  of  thc&t  date*  aonT«]r«d  the  pr«!«lses  In  <4U«stian  to  Marin 
Ulll«r(  vhleh  sait^  trust  d^^ed  waa  duly  aeknowledced  and  reoordedg 
that  OB     priX  12>p  1929t  X.ine  rine  aBd  Jiaiua  71aet  h&r  buahand*  and 
Sophie    ^graaowalty  aad  Max  AgraBowalcyt  her  husband t  exeeutec!  and 
deXirer^d  their  one  prlneipaX  proniaoory  instaXXiMBt  aote  ia  the  sun 
of  $3»000t  and   to  eeeure  the  saate  Lino  Fino  and  JuXluo  J^'iBO*    li«r 
hoshasdr  and  Sophie  yjpraBOVolQr  and  Max  Agranowsliy*  her  IhusVand*  hy 
tiMir  trust  Cet^  of  the.t  dato«  oonv«y«d  the  prenlseo  ia  quest i«B  to 
SanuoX  B«  Kosoa^haX*  whioh  s&id  trust  Coed  was  duXy  aeimowXedgod  and 
reoordedl     that  sm  iUxoh  249  XS^9  the  said  ^^ophlo  r-gjwao^mky  and 
Max  A£r&nG«is)gr9  her  husi»a»d9  oxeouto^  *M  d«XlTer«d  their  s>r l«oi|>*X 
pr«Hissory  inetaXiaetit  note   in  tii^  auB  of  IX9O3C9  and  to  a«ieaf€>  the 
•Mao  the  said  ^phio  Mgraao^aJQr  and  Max  Agranowskya  h«r  hushtond  (by 
their  trust  t^eod  of  th&t  date  oeuveyed  the  prealaos  iB  iiUoetioB  to 
Karka  MiXXcr*  ohieh  s&id  trust  deed  was  duXy  aoknoiRledged  and 
recorded.     ThB  btXl  further  alleges t  upon   inf ormatiea  aj^  bOXig.Ca 
that  the  preuioos  in  quostloa  eontaln  six  apaxtBonts*  srao  of  vhioh 
are  raoant}  that  the  owners  of  the  equity  hiiTo  nogXtcted  thu  proaiooB 
and  the  buiXding  thereon  has  booB  allowed  to  dctoriorate  aad   is  ia 
groat  aoed  of  ropaire  sad  attentioai     that  the  owner  of  t-hr  «<,uity 
of  ro<3eBptien  has  used  the  iaooaie  sho  ham  derived  fro»  the  apartiseota 
ia  said  building  aad  appXied  the  aamm  on  Junior  iBou»braa«oa|  that 


ton*  »*•♦•    «  fX#«X«i  fO0«4  U  «p»  *rf*  -        -^  ri»9»imn%  l*il»frl«f 

JKA  «iM4huM(  ««d  *«tt<1f  •iliitfi  biu  Mi^*ii  9«1.Z  «9S9X  «£l  Xiic:     «•  #«ifl 
mm  •di  mk  •#««  himiSMiutU  %xtmtla»-n  imtlwitifi  tm  ti«dfi  ftf»i9Tl£»ft 

•Ntf    ,«M(it  MMiXul   Mtt   •MJt^  •Ci'i    MMa   «i(t   *tm*9   9t    Ml«    tiMHJtSC  t# 

Uhm  h»%imtm%mi9u  \Xutt  •ji*   '''>    -  i'^tr^*  i^Ijeui  A^(^Xii'^'  ^T^itn\f,      >-  X«imm«) 

^^tm^ttd  tm  ^ysMAS&BTf^  xaM,  hr  x.   Urn*  «&i  t«M 

At  tti  taa  «#«'«»i«i<r.b  •«  lN»ir«xx«  «M4r  aaic  a—%itA4  ^XhJitu4  -mLi  tea 


and  that  uBl«c«  a  r«e«tT«r  1«  aypolnie^  the  ovncnra  of  th«  prlncljMa 
ittd«iit«dn*sa  trntfer  the  seBlor  nortgage  will  loac  a  large  pavt  of 
%h»  tana* 

tha  autoataaoa  of  tn*  Riat trial  parta  of  Uia  ait«if«r  of 
tte  dafendaata  la  aa  folXovai     Tlial;  at  tha  Maturity  of  bond  Ha«  1 
for  •j^ltOOO*  ewzied  by  >2atlmn  B«niatalii»  lh«  defendanta  tafomad  tho 
aald  BemstalB  that  thay  ^mn  unable  to  aaat  th«  p»y«oat  of  tlia 
ajhid  bond   "^due  to  the  f&ot  tlsat  they  had  lont  the  am  of  4  792  ondor 
a  aaTlnga  ac>  ount  la  a  btuak  ^^hieh  hnd  eleaed  and  ahioh  wont  i»to 
reoelTerahlp»  and  thext  hy  reaaon  thereof  f  they  were  ooapellod  to 
borrow  the  aioa  of  #1»000  to  pay  tho  latoreat  that  w&a  duo  «i  tiM 
entire  loatto  ^  *  *$  that  at  it«ld  tliae  tbi  mi^  Hathan  Beraateia  IteA 
Bgree<£  «ith  theae  ^efead&nta  that  ha  %oul&   extend  the  pajweat  of 
the  aald  C'1«0QU  until  th«ae  defendanta  would  p»:y  the  mone/  th.'^t   thoy 
iMrrowed  for  the  purpoae  of  paying  the  intereat*  at  which  tiae  the 
|1»000  ahall  ho  payable  in  «eekly  inatolliaeiitoi*'     that  they  owe  a 
balaneo  of  s^ll3  on  the    l»ooo  borrowed  and  "will  bo  able  to  vUco 
yayaenta  on  the  ^1»000  bond  aa  aooa  aa  the  iUS  io  paid  oa  the  loan 
wmdei  *  «  »  deny  th..t  default  haa  %«ea  oade  ia  the  payaiont  of  th<t 
goaeral  tftxoa  for  the  year  1929  but  atate  the  fact  to  be  that  the 
general  taxea  for  the  ye«jr  1989  agtirogBtied  the  sua  of  1 601  #42 »  uaA 
tha^.  oa  the  14th  At^j  of  it»y,  1931,  thepe  def«ndaBta  hare  pal^  the 
fftai  of  I4X'  leaYlag  a  halaace  of  I201»42»  that,  the  ni^M  bill  wao 
glToa  fortiM  purpoao  of  belag  protested*  aae  that  Inacrerteutl;^  the 
one  to  whoa  the  aaae  ma  glrea  for  proteat  did  not  file  obj«^etiLoaa 
to  the  aaaet  «o«r  thiit  there  lo  dai  the  aua  of  $€,aOL>  aader  a  aortgago 
iftiloh  is  Junior  aad  auperlor  to  the  mortgage  hereia  foreelo»«.d»  aafi 
state  the  fact  to  be  that  tb«re  ia  due  but   ti^ie  sua  of  ^Z^mo  oa  aaid 
iadebtedneaa*  aad  tiMt  the  holder  thereof #  had  a^ewi  to  extead  the 


w;o.*S*  ti  •99imtti  wt^  ^o  a*<t*^  j^ina  jA-^m:        -   ^«•  ii«%  «<« 

<l»^4ii»  ttr?'^  !•  mtm  ul»  inmt  b*il  Xw4^    ^'^i  ioi»l  «lfv'   o*  *#**  »«•*  Mi* 
ttMl  tiMw  J«iiftr  uma  !>««•«»  Imt  ifi»iii^^  Aeuitf  m  mk  iiuro  ft«  «»aiTM  « 

«g|  m  mh  mm  $mtii  #tt*Y«^«i  ^i  y^iq  ^  DOd,i|t  te  mm  «jli  wtud 

«l#  tmi$  JUilJhr  tA  »t«««»l«(l  atfl  yU\  .  .^.    ...    l>drcrXT«tf 

•  «w«  t*^  fJtAi     '*i»lanNttXXM#ttftl  t^««  ^  •tf  iLoiiA  00d«JCl 

mjim  M  •!««  M  IXitt*^  Me  Xwrmwrf  ^a-.  .  :.-x  «XI«  !•  •mlbIJ^ 

Mil  te^ istMvil .MU  ml  •^ma  m—4  a^ai.  ^.^^^^  i.JL4  '«Mii  »  -«  *  (•ftMi 

•ril  4mit$  •4  94   t%M\  Mli   •#«i«   4tf«  «S8X   «1S%  Mi^   '<•%  «MM^  i«T«fl»t 

AM  «£i^XQ»^  u  mm  ti9  M»^«9vrx3iM  esHu  «.Hri  wi^  f\  tMt»4  SAwmm 
^lii  kim^  ov««L  •#a»l»ftt»b  vftArU  «X£41  «ipK  Vr  xfitaskJL  mU  so  t^U 

a«tU9»(t/o  «li>   «M  1U»  ti»»0t<  ii^t  orris  m»  mmif  mU  jmHv  •«  »» 
9S«3ti««  «   r»%aw  OOi^A^^  )•  «»  tii«  w»»  •!  •«tiU  i4«C#  ^i»fe  |»fta«  ai!t  <»» 

tii  JtS^  'to  ma*  ^^  iu€  9ii1>  ml  •t«</  4,**f-^  *if  ai  #->«f  -,|^ 


yggrMtets  of  BJjy  Konvyn  <iit«  itad^r  8m14  svo^a^  nortgac*  until  all 
d«fault»  were  cured  wniv>t  tb«  truet  d««(i  h«r«la  sueti  uponi  <^  ^  ^ 
deny  thnt  th«r*  is  tfii«  th*  mm  of  ^IM)  is  «  jBorig«g«  (o  Ji«rlBt 
Hlllcrt  but  ttr^^tG  the  f&ct  to  li«  tAs»t  tli«re  i»  au«  but  ^>lv)U  iLheroouf 
•  »  *  d«Dy  timt   thoy  hair«  borr<iii«4  tM  »\m  ot  ^3>!:x^0  uMes  u  junior 
awrtgagc  but   etat«  th«  f»et  to  b«  that*   they  !»▼«  ^ur^x^antsf^  paysMinta 
•f  »  Bote  for  en«  Julius  Fine  »M  Line  JTine  «ad  tliat  they  huvo  re* 
•eiTed  no  pnrt  or  porticm  of  eaid   In^ebtttineee*     Th«ae  <Serondiutils 
further  anevuring  0tate  that  all  Intereet  whloh  tmture4  on  July  ;i^tli« 
1931 »  mMer  »&i<i  bond  ieaue  h&di  beer  fully  paid  to  aXl  the  bend* 
hdldleret  and  that  no  ut^fAult  ejiiate  undar  imy  other  provisioii  of  tlM 
said  trust  deed  $  *  *  «  eidmit  that  the  said  truet  deed  arao4  upon  le  a 
first*  raJid  lien  u|M»n  e&ld  preaileeef  *  "^  *  adisit  ihat  the  weiA 
yremleee  are  located  ;;t  1649  Sio*  S|»aulaiag  /Textue*  Chicago*  ill*  aadi 
eoneiet  of  six  apartnents*  but  deny  th,at  BXny  of  »uiA  apartsifttita  In 
said  build tttg  are  raoaatt  »  *  *  49f^  thra  they  hfiTe  ntsglt^eted  the 
SKld  ptremises  ctnd  th».t  the  malci  building  hrm  hm«n  a.lld««d  t# 
deteriorate  in  ralue*  and  deny  %hf%t   the  oaid  building  Is  in  n«<»d  of 
repairs  and  attentioai  *  *  *  deniy  %!m^   ^h»y  have  taken  tiie   inaoae 
derived  fr«i  the  apartments  In  scid  building  ^ind  hair@  paid  other 
indrbtednesBf     *  ^  •  deny  that  the  i^^i^e^al  i<,ju«s  for  the  jt^^nt  l^SH 
have  been  fcRrfettedl  ^utd  Nvere  not  paic»  and  <!i{si3y  thi^t  the  fti,if$  r^-uson- 
able»  Bwrket  valuo  9t  said  preaiaes  is  426 •OOC  m€  further  (ieny  thiit 
a  receiver  ought  to  bo  appointed  hereof i  *  ^  *  further  answering 
st«te  the  faot  to  ho  that  the  said  pr«aii«es  ooiit  Utesb  d^sfata^xiMm 
the  »vm  of  044  #000 »  that  thoy  have  a  eash  equity  in  the  said  prenloot 
of  I15»000  and  that  the  said  premisos  la  their  preaenft  oonditlon  and 
state  are  oonservatively  ^orth  t33»aoo  to  #55»000|  «  »  '   further 
answering  st«kte  that  no  flat  or  apartaaent  1»  said  preaioes  is 


SkSxi^.   oi  >ii»»stiM«  «  dJt        ^     to  muii  «iii(t  «i!^  a£  ««94tf  $Mi  ^fMi 

^9lUi-l  <         M  MM    «i^   i^WC»rx»4  -•V4MC  full    AMi#  1BM»ft  •  •   • 

mimmu»\  ^-  ••  »v«t  x«tU  «^t  wf  <»;t  iTa^  wft  ^UAnt  Jwf  «mMimh 

«««  •««<  ^«il#  §mlLt  4cia  AaH  ««1^«I  tm  tia^  ajvJtJUri  mni  «•%  »lo!sr  «  t» 

Htoltir  Mi»  XX*  M   MjMi  tXfittt  ««#«f  ftMf  fllf»«l   IkAMi   iit»4i   ¥«&Mr  ,  |«tif^ 

MM  )«  iMl4ftii^HBV  xwfio  X'<»*  t«iai>  tt^aiijcii  #IuaHu  on  lis!)  tmsi  .  rf 

A  «i    ttm^if   ^ilf«    rif<'0&   i^-'frjrJ    l>i>i:w?    'uii    fMif  tXVll>'-*  '"-    '^"   *    SQ99'- 

M*  !>**»'>*»»«  «inM(  x«*<?    'M^-^    ■■  Mtumjitr  ♦»«  JMU&XJiJrf  hlim  ' 

i-)   >«|£a'   VcttkS  «   *    ■»      |f  .;» 

•mnkm  Its  ttAtJU<y  i 
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Tfttttnt*  and  kII  «X»»s»lng  aao  <i«oo]ratUig  that  vas  necvmmtiry  to  >• 
deat  Imd  beon  d«ii«»  tliat  tlu»«e  defendAnts  haTt  InvtAlled  Mt^ohiuiioal 
r«frietriitors  at  their  ova  coat  and  tla^t  th«  oald  preaiaes  havt  not 
d*t«rlorftt9d   IB  Yftlutt  and   thai  no  waoto  of  any  klzid«  nature  or 
description  htts  hoen  oocAlttodi  to  oaid  jKremioos*** 

In  support  of  thoir  aTg\ai«Bt  that  the  receiror  was 
improvident ly  appointed  tho  appollants  oite  the  late  ease  of  yr^mk 
Y«  .*Uogel.  363  111*  App*  316»  wherein  it  wae  hold  thiiit  even  though 
tho  trust  deed  oonreys  tho  rents  and  profits  as  ^eourity  and  proTidos 
that  a  receiver  of  tho  presisoo  mty  ho  appointed  upon  default  is 
tho  pajnaent  of  nny  of  the  indehtednosst  a  reoelTcr  should  not  ho 
appointed  solely  upon  the  aXlegc.tions  of  u  hill  ths»t  there  is   such 
a  default  axid  a  general  allegation  that  the  soourity  is  eeantf  that 
tho  burden  is  upon  tho  appliesat  for  a  reeeiTor  to  present  faots  hy 
verified  hill*  yotitiont  or  hy  evidenoo  showing  the  necessity  for 
•uoh  an  appointment |  th&t  «(  receiver  will  not  ho  appointed  unless 
oqultfthle  ooBsid«rHtio&s  so  require*     >\urthcr  ecaisideratiua  of   that 
important  e?.8e  has  strongthoned  our  belief  that  th<  rule  theroia 
announeed  is  an  e«4uit«hlo*  wholesmse  £ind  necessary  ono*  and  should 
ho  strietly  enforoed*     The  appellants  oontend  that  the  ullegatioas 
in  the  hill  upoa  informatioa  and  heli&f  are  not  oenpetent  eTideaeo 
la  support  of  tho  motion  for  tho  appointment  of  a  reeeivor*     This 
contention  is  a  m«ritorieus  one*     (Soe  Sheneaw  i^rk     tato  Bank  ▼< 

Loon  OfAioo  aidic*  Corp*>  Z&B  lll»  App.  450,  4&1|     <a.^^.<>yfi»^,  ff. 

iJUBinililfTf  ^^f  ^^*  ^PP*  ^^*  487*)       In  aassering  tho  instant 
eon tent io»  of  tho  appellants  tho  appolloo  oitos  the  veil  ostahlishsd 
rule  that  imoro  tho  aUegrxtions  of  a  hill  are  informal  or  inaufii* 
oloat*  ohjeotiens  should  he  taken  hy  deourrer  in  tho  eourt  belovf 
so  that  tho  ooi^plaimant  may  have  an  opportunity  to  amoad*  and  that 
where  a  defendsM.  instead  of  demttrring*  Joins  ls«w  on  a  hlU  that 


^  ^     -     -  -  -  -     —  m^  M^    MlllMMi    —    —irf'    XX«    fta«    tlCA^HT 


Mfl  w^  •••lw»t«  W«»  '*i*  J-^  «^  *•«>  •*•  *****  ^  •T»*«^«»lrt»« 

iHufBriT  AVTo  loiCa  \j1»a  ^^¥  )k  ai9iMt«  tdXC  «^A  •iii  40$  ^iMfaUuJL 

a««laii  iK»lfiia%^«  »tf  Ion  iUiw  %«vi«»v  ^j  t  •)0«MKiai«<l%*  mm  itoMi 

tUwtin.  ^^-   -'-  ■■■>  '•-•''•»f'*»'f«'^«3  BJui  MM  4as#«i5pii 

MMidaSoXi.     fr^   4 '.£..)   JCi»^ao9  •.fttttXX^fiqA  «iCY     •*90««tsBi  xJ^ittnim  •¥ 

1^  iiil  tiffi     41'!**  nUBMIltil  ••«)     ••oo  ««mlt»;»i-»«K  «  #1   11  I  tiinj— ■ 
•d$  THUfnvnmM    !  ^^Hiit  tithk  *«v  «<UI  ftt 


la  infomaX  ©r  lasuffieivnt  nxid  £•••  to  trial  oa  th«  lsdu««  h* 
•annot  be  h««rd  for  ths  flrot  tlMO  1»  tliio  eourt  to  %ii«ftii<m  th« 
inmutticUnay  or  fcho  lnfor»llty  of  tho  aUoff&tlono  oX  tint  bill. 
Thlo  rule  hao  no  appliontion  to  th«  Icctnist  oontcntton,     7h9 
•ppellanto  «r«  not  here  quoBtionlug  tho  ouiticienej  of  tho 
ollegatlotti  of  ill*  bill.     Their  cont tnfc ion   is  thnt  ttpoc  tho  heaxtnf 
of  ft  KotioR  for  tho  «ppol«tor»t  of  s.  r«celT«r  tlio  ffillegititiona  1»  a 
bill  ttpoB  lnfor»atloi!  «nd  bell«f  luiTt  no  «!Ti4eafelary  taIuo* 

It  ap^@.rs  froa  th<$  order  tliat  tHt  ohanoellox  <tid  not 
httir  aiqr  «Tideneo  upca  the  notion  to  »ppoiitt  the  r^oetTor*    7h» 
•llegatlono  tli&t  aercrxml  Ap&rttt«nts  siro  TaeaBtv  that  tho  ovnoro  of 
tho  o^iuitj  of  rodenrptlon  havo  noijloot^d  tho  p7«nlsea  ozid  haTo  a3a.o«edi 
tho  bulldlac  t«  tfotorio3Pai«t  tliat  tlM  InooMo  of  tim  bulMisig  1«  oaod 
to  pay  junior  tn<»isd^Rii#o«  and  tliat  tfet  fair  aiad  roasonablo  T&luo  of 
the  btailding  i«  fS«»OCK)f  and  that  "unletut  a  reo^iror  Is  appaikatod 
•  *  •  the  ovrnero  of  the  boa4»  sectired  bQf  %hti  %tvmt  de«d  aottght  to  1>o 
foroelooed  h«r«ia  will  loae  a  lor^e  >art  of  tmi'Si  in4«»bte{tne»o»'*  are 
all  alleged  <XB  Infonaation  nnd  bQli@f »  a^id  thi»refor«i  could  haTO  no 
OTidentinry  ▼alifto  in  support  of  the  aotiott*     Ptirthemore»  all  of 
theoo  alle«atlona  were  denied  la  the  aaawor*     To  eupport  an  order 
appointing  a  r«o«iver  the  9hftne<?llor  should  »ake  f  tn^lnga  of  faot 
suflioieat  to  justiiy  tlm  appolataient «     In  the  instant  es^ae  the 
ohanoellor  h»ti  failed  to  ssake  auoh  fines  iags}  in  faot»  he  oeuld  not 
do  so»  wader  the  ntate  af  the  plerdingn*  whr^n  he  pasaed  uptm  the 
»oti«B.     ?ran  the  order  iteelf  it  f;pp«&ra  that  the  ehanc^llor  aiado 
Urn  appointwnt  upon  the  groaad  that  the  bill  "provide »  for  the 
appolniaient  of  a  r«eelT»rt  without  notieef  that  the  trmat  deed   lo  a 
flrat  enc)iBbr»noe  upon  the  aaid  preadaooi  and  that  a  default  hna  ¥••« 
aade  in  the  payment  of  «ald  indebt^dnesu  aceurt-d  by  the  trut?t  dee* 


.1114  «<i  ^«  •«•'  «»<£J  »•  x*i^«««o^«*  ^^^  *•  V»«»i»*5lJM«l 


•  9- 

ll«rtin  ■•ttiht  U  1i«  foxteXoaed*"     Tteder  tlur  rttXlag  ia  7ran1t  ▼# 
r>l»gtl.  sttttr**  bhla  In  not  a  euf :  i«l«at  grvund  to  Juatlfy  %im 

la  ova  opinion t  tli«  reeelTer  la  thla  e&m««  ««•  te^ifOTidtriitljr 
appointed t  aJ3d  th«  ord«xr  Isi  qu«i»tloa  is  tlMr«for«  roTeriBtMl* 

GrldXe/t  '^»  J»»  and  iCc2iutY»  J«»  «aaeiir« 


Mi* 


•tKMK-  >  ^tm^  iMir 


atooB 

DCUOLAS  PARK  DAY   AkD  filGSl 


HBUORT,   «  Corporation,  / 

CoApltiin«iiit  o^A  :*lX«tt, 

▼••  )/      IliT^^iLOCUTGiiT  API»KAL 

iTKjli   aUP  JilOB   COURT 
ttiOMS  V.    DlCKSir  •!    al.,  )         OiT  C0O&  CCu^TY, 

Dmtwiimi'f* 


an4  WlICAao    riTLii  AKD  TRUST  COMPANY, 
yirtt  ^ocesaor  in  Trust, 

App«lXajit«. 


66  I.A.  616 


KB,    PHK8i:)IiiG   JUSTICE  0  »Ct>ia»OR 
D&J.IVSRKD  THS  OPIfilOK   OF  THK   COURT. 

Thl*  Is  An  appeal  'by  tve  of  Xha  daJTscdiiu^ts  vho  »«<ik  th«  ro- 
Tsrsal  of  an  order  entered  by  th«  Superior  court  of  Cook  eounty  ap> 
pointing  a  racolvar  for  an  aparttKont  building.     The  appointment  vao 
aade  on  the  verified  bill  by  which  it  was   sou«£ht   to  h3.Te  a  trustee 
appointed  on   the  alleged  ground  that   there  «raa  a  Taoaiioy  in  the 
trueteeehlp  of  a  trust   deed  giren  to   seeure  a  bond  issue.     The  bill 
in  this  ease  is  a  literal  copy  oi    the  bill   except  an  to  the  niubes 
•f  the  parti ee,   the  property  involved,   and   the  anount  of  the  bond 
issue,  wnieh  ve  had  under  eonaideration  iu  the  case  of  Bell'psXY  v. 
^Johnson,  lio*   3A980,   and  in  wriieh  ve  filed   sua  opinion  kay  10,   19?S3. 
B«th  parties  coneede   this  to  be  the  fact,   but   counsel    for  tomplain- 
ant  strenuously  contend  that   the  deolsion  in  the  Bolfosky  case  t?ae 
vrcng.     We  have  again  connidered  the  questions  raieed   and  itre  satis* 
fled  vith  the  conclusion  reached   in  the  £»lfosigy  case.      It  is   there* 
fere  unnecessary  for  us  h«re  to  analyse  the  allegations  of  the  bill 
•r  to  disQuss  the  legal  cont<»tien8  sade,   m.d  for  the  reasons  sti&ted 
in  the  Bel fo sky  case,   the  order  appealed  x>0£.  is  reversed. 

to   the  suggest  ion  of  counsel   for  the  defer.dants   that  the 

•rder  appealed   from  be  reY«rrsed  «rith  directions  to   the    Superior 

court  to   dist.ias   the  bill,  «e   say   that  since   this  contention  was 
first  isade  in   the   rerly  brigf,   we   do  not  pass  upoi-   the  queetlon 
whether   the  bill   should  be   dia~issed,    tne    ceBplaina^:t  having  had 
no  opportunity  to  siaice  repxy. 

GSan  BlVBRiKD. 

MeSurely   and  featehett,    JJ.,    concur. 


^ 
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MTV  liM*ai<ti«<rq«   »^      .gniMitfd   lr»«^t 
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XXlff  Aif^   to  •••li«a«ili:    »iiS  « 

ktttatfl  •ooa«(»i  «itl  %ci   i,-^M    ,<^bi 


^-"r*jr«»  vftl^no  IM  't«  X««»^T 

rot    iftvl^stT  •  soi^al^q 

tii  btVttfr  actl  «•  •hmm 

""S^^llif  9Ai   no  l»»#nio<|9« 

v«  .   w^    tvmct  •  t^  9i»bift»#a0t# 

-i^^uo   JU<x*^XX  •  si  •«••  aildi  nl 

-^i  -^  .t  f^n^  ,98Q9<  ••n   atiMtrt 


•#w  ac'* 
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"  t•f70•l^  qs  %9 

•<  *  ,     >  J    ■  Ai«  o<i     1.AJI-!    '•til    TVifJMlV 
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:<»£L»44«i.    fiXUl    XSmXiMpH 


3«00i 

MARY  RUBIitSJar, 

(Cc^^lainant)    Ap< olle*, 

▼•. 

GIHTRITCB  H0D6S0S   •!   al., 
D«r«r)<!antt. 


kAOlSCK   ft  ISDZXX   ST>kT£  BAliK. 

CO:.PAhY,   Flmt   ^ttcecB^or   in   Xxust, 

AprelltintB. 


liirmocuToRY 

SUPER lOH    CI 
COUfcYY. 


266  IX 


DKLXYXRED  fm  OPIi*IOIi  0^^  TH2   COURT. 

On  V«bruary  27,   193^,    th«  ^iupftrlor  ooart  ol*  Cook  oounty  en 
notion  of  tho  eoaplalnant  ^pointftd  a  reoeivor  ol'  certain  proporty. 
tho  appolot' ont  was  aado  on  th«  Torliied  IdIXI,    and  tho  kadison  & 
K«4sio  St%to  Bank,  truoteo,   imd   tho  Chle««o  Titio  and  Trust  Com- 
pany,  first  SuocosRor  In  Trust,    two  ol'  tho    ^ofsndants,    appeal   fron 
that  ordof. 

In  th«  Inatant  oaso  tho  all Of^at ions  oV  the  bill  in  all  sub« 
stantial  r«ap«ets  are  th«  asims  as  ths  allegations  of  the  bills  In 
tho  oases  pf  Beli'osky  t.  John  sen,  i-o.  3S9a9,  and  Doutflas  i^ark  Day 
aad  l^lght  JJarsery.  a  gomo  ration,  v.  atcj&ey.  ao.  5«oos.  And  sub- 
stantially tne  sa»o  argui^ents  are  adTarnaed  lu  the  Inst^iant  ease  as 
in  the  other  two  eases,  and  for  the  reasons  atuted  in  the  opinion 
which  we  filed  in  the  Bel fo sky  ease  on  the  loth  Inst.,  the  order 
appealed  from  is  reyersed. 

to  the   suggestion  by  oounsel   for  defendants,    that  tiio  ordor 

appealed   from  be  reversed  ^itn  direetlona  to   the  Superior  court  to 

dismiss   the  bill,  we  say  that   sines   this  oontentlon  was   first  oiado 
in   the  reply  brief,  we  do  not  pass  upon   the  question  of  the    lis- 
alseal   of    the  bill,    the   oonplainaut  having  had  no  opportunity    to 

Kale  reply, 

QKXSSR   REVSKSim. 


M«S^iroly  and  hatohott.   J  J. ,   concur. 
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BOVABD  S.   IUUE9  •!   al. 


Trust «•»   and  CHlCAao   TlrUS  A 
7»USX  CO.,    i^'irst   Saoc«»M>r 
In  Trust, 


IHTKIiLOUUXOfiY  AlPPJUt  VROit 

UUPKRlOli  COURT   OJP  coot 
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DIX.IVBfl£S  TH£  OPiJklOli  OF  TUB  COUfiT. 

A  bill  was  fll«d  in  this  cass  praying  for  the  appolctment 
of  a  tru8ttti»  on   the  groun/l   tt^at   there  r&s  a  vaoanoy  in  th«  trust«s> 
ship  nentiontd  in  thfl  trust  dsffd,   auid   ths  i»ray«r  further  vas  that, 
l»«n<1ine  the  hearing,   a  reoelTsr  be  appointed  ef  the  premises  con- 
Teyed  by  the   trust  deed.      A  reoeiT^r  was  appointed   and   this  appeal 
followed. 

The  bill   filed  in   tiiis  ease,   and  the  order  appointing  a 
reoeiver,   Hre  in  aXX   subetantial  respeets  the  same  as  the  bill   imA 
order  entered  in  the  ease  of  Bfiofpky  v.   Johiteon^  i»o.   35999,   in 
whieh  we  filed  an  opinion  iiay  XQ,  1932,   rever sing  the  order  ap« 
pointing  the  receiver,      iiubsequently,   on  May  26,   1932,  we  iiled 
opinions  in  two  other  eases,   via:   i3QUfr,X<|f  .i-tijirit  Day  and  -Nifcht 
JjfM^tyj  Tt  „P>?H.ty«  ^o*    3«0Q9,    and  Mt^Ji,fifiFy  v>^i94K»9J>.  *o.    36U08, 
In  whieh  we  said  we  were  entirely  satisfied  with  the  reasons  ad- 
Tanoed  «^d  the  eonolusion  reached  in  the  Belofs^y  case,   «ind  the 
orders  appointing  the  receivers  In  tnese  eases  were  revers«!>4. 

l^or  the  reaeone  t^^tAt«d  in  the  BelQipky  ofto».    the  order 

appointing  a  reoeivor  is  reversed* 

C&mM  RSVSRSKD. 


KeSurely  and  2.iatoh«tt,   JJ. ,   concur. 
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DiSLlVISRKD  WS   OPUaOJS  OF  tHB:   COUHt, 
By  tv;l»  &pp«al   o«rtAin  of   Uie  def«n!a}it»  »tt«k  to  rev«r«« 
an  oT^tt  appointing  a  r«o0lvttr  in  n.  bill    i'll»4  i'or  the  »ppolntm*nt 
•f  &  trustee  of  th«  trust  d««d  i^itran   to   secure  on  ind«bt«4n«B«  on 
the  ground  th^t  th«  truetefseai^  hAd  b^eosie  viiGimt,   tJne  1»iXl  hinTlag 
prayed   tor  the  appointfieent  of  a  receiver  ponding  the  hearing* 

the  bill   i'lled   in   thla  eaae,   and   the  order  appointing  a 
receiver  are  in  all   eubtttafitial  reapeete   the  same  a»  the  bill  and 
order  entered  in  the  eaee  of  Belofeicy  v.   Johnspn.  Uo,    35939,   in 
whlou  «e  filed  an  opli.lon  Kay  lo,  1933,  reversing  the  order  ap- 
pointing the  receiTor.     fi^iabsequently ,   on  kay  26,   1932,  «e  filed 
epinione  in  two  other  eaecc,   -via;   Dou^laa  Pajrk  Da>.v   auAd  ^it^ht  .t»uraery 
T.    Dickey.  1<0.    36^05,    lOid  Kut;ineky  v.    uo^^aon.  i<o.    36008,   in  whieh 
ir«  said  we  were  entirely  aatisfied  with  tiie  reaaona  advaueed  and  thi 
eonelusien  reached  in   the  B<?l<al'tifi£jg  ease,    imd   the  orders  appointing 
the  reoeivera  in  thoae  Oiftaaa  wer#  reY«eraed.     And  on   thi  a  day  we  ar« 

filing  an  opinion  In  a  ai.  ilar  proceeding,  ho,   36998,    entitled 
Schwarta  v.  Heed>  where  we  reaehed  the  eame  result. 

For  the  reaaona  atated  in   the  Belefeky  eaae,    the  order  ap» 
pointing  a  reoeiver  ia  re<?eraed. 

ORSER  RSVSRSKD. 

EeSurely  and  kattfhett,   JJ. ,    concur. 


-»J.  Z '.  .'i    i  .• 


.«v 


i<«*  r  ft  J-  ,'  9d^'       i  '•"'; 


'^xa  '>  ■  -'^'-'' 


«l9«  t»t 


Aiii'v  .  .    ^  ^.^ ^ 


•  bttttYV'T'  asY  «  Kftilai*^ 


'f^.'illieA  ^eti*  i(l*\i/lt»^ 


AT  A  TERM  OF  THEi-^PELLAdE  COURT, 


Begun  and  held  at  Ottawa,  on  Tues(ia'y,^^jrtKi8ysecond  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hu.ndred  and  thirty-two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L,  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.       26  6  I.A.  617' 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No,  8379  Ag,  No.  9 

In  the  Appellate  Court  of  Illinois^ 
Second  District 
October  Term,  A.  D.  1931 
The  People  of  the  State  of 
Illinois,  ex  rel  George  H, 
Worth, 

appellant,  Appeal  from  Circuit  Court  of 

vs.  LaJce  County. 

City  of  V/aukepjan,  Lake  County, 
Illinois,  a  municipal  corporation, 
appellee, 

BALDWIN,  J: 

In  thia  cause  the  record  discloses  that  one  George  H» 
Worth,  the  appellant  herein,  filed  e.  petition  for  a  writ  of 
mandamus  in  which  he  sought  to  be  re-instated  to  the  position 
of  water-works  engineer,  from  which  he  claims  to  have  been  dis- 
charged without  cause  on  or  about  January  3th,  1939. 

The  appellee  filed  a  general  demurrer,  which  upon 
arg-ument  was  sustained.   Subsequently  an  amended  petition  was 
filed,  to  which  there  also  wag  filed  a  general  demurrer,  and 
the  court  overruled  the  demurrer.   Subsequently  the  attention 
of  the  Court  was  called  to  an  Act  entitled,  "An  Act  in  Relation 
to  Judicial  Notice,"  approved  June  21,  19S9,  and  effective  July 
1,  19^9. 

At  the  time  the  attention  of  the  Court  ^^as  called  to 
the  Judicial  Notice  Act  certain  ordinances  of  the  City  of  Wa^ikegan 
were  brought  to  the  notice  of  the  court,  and  after  a  consideration 
thereof,  the  court  vacated  the  order  overruling  the  demurrer  to 
the  amended  petition  and  entered  an  order  sustaining  the  demtirrer. 
Appellant  refused  to  plead  any  further  and  abided  by  his  petition 
and  it  was  accordingly  dismissed  by  the  court.  From  the  action  of 
the  court  in  sustaining  the  demurrer  to  the  amended  petition. 
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appellant  appealed  the  cpnse  to  the  Supreme  OoTirt  to  the  Deceraber 
Term,  1930,  believing  that  a  constitutional  question  was  involidd 
with  reference  to  the  Judicial  Notice  Act. 

The  Supreme  Court,  at  the  April  Term,  1931,  beinp  of 
the  opinion  that  the  case  was  wrongfully  aiopealed  to  that  court, 
ordered  thrt  the  same  be  transferred  to  this  court,  which  was 
accordingly  done,  and  the  matter  is  now  before  us  on  the  record, 
abstract  and  briefs  filed  in  the  Supreme  Court,  The  record  dis- 
closes that  the  ordinances  to  which  the  attention  of  the  court 
was  called  "ere  ordinances  which  were  duly  passed  by  the  counctil 
of  the  City  of  Squkegan  and  as  such  were  in  full  force  and  effect 
and  in  accordance  with  the  Judicial  Notice  Act  (see  Smith-Hurd 
1931,  Chap,  51.  Sec.  4S  (a))the  trial  court  was  bound  to  notice. 

Appellant  in  his  petition  sousrht  to  show  that  he  wag 
entitled  to  "be  restored  to  the  position  of  water-works  engineer 
from  which  he  had  been  disch?j?ged  without  cause,  as  he  claims, 
on  January  8r^  1929.  The  petition  alleges  that  the  Cit^'-  of  "favJcegan 
had  established  a  Civil  Service  Commission  and  that  he  had  been 
certified  by  the  Commission  to  the  position  of  water-works  engineer 
for  the  city,  and  that  for  a  number  of  years  he  had  acted  in  that 
capacity  and  continued  therein  ^ontil  the  8th  day  of  Janus^ryiy  1929, 
when  he  was  discharged  therefrom;  that  commencing  with  the  first 
day  of  February  1929,  and  until  the  filing  of  his  petition,  January 
24,  1930,  he  sent  a  bill  each  month  to  the  Mayor  of  the  City  for 
services  and  expressed  a  willingness  and  readiness  to  perform  the 
duties  of  the  office  and  he  demanded  of  the  Commission  that  they 
certify  his  pay  up  to  the  time  of  the  filing  of  the  petition, 
and  in  other  respects  he  claims  th?t  his  discharge  was  not  in 
good  faith  and  was  not  for  the  purpose  of  investigating  his 
conduct  and  actions,  etc.,  and  that  at  the  time  of  his  dis- 
charge there  were  sufficient  funds  appropriated  to  pay  his 
sal?!ry . 

The  ordinances  above  referred  to  were  to  the  effect 
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that  the  City,  by  its  revised  ordinances  of  1905,  created  the 
office  of  wster-worTcs  engineer,  provided  the  appointee  should 
give  bond,  and  the  ordinance  defined  hia  duties,  by  an  amend- 
ment to  that  ordinance  passed  April  IS,  191S,  his  duties  were 
more  particularly  described  and  his  salarj'-  fixed.   It  ap-oears 
th!^t  this  condition  continued,  except  as  to  the  amount  of  the 
salary,  until  February,  1927,  when  the  City  of  WauJcegan,  by 
appropricte  ordinances,  authorized  the  issuance  of  weter  fiond 
certificates  of  indebtedness  to  pay  for  the  construction  and 
lyaintenance  of  z.   new  w?ter -works  system  and  ventilation  plant 
and  in  order  to  secure  the  said  ^vater  fund  certificates  of 
indebtedness  and  for  the  oon^^u  cfc  of  the  plant  these  ordinances 
created  a  Board  of  Trustees  of  saif?  7? at er -works  system  and  dele- 
gated to  that  Poard  the  complete  ch?rge  with  reference  to  the 
maintenance  ajad  operation  of  the  water  works  plant  and  the  era-. 
ployment  and  payment  of  such  employees  as  it  ?  aw  fit  to  enprage. 

When  the  ne^  w-ter  T^rorks  systeiU  was  constructed  and 
after  its  operations  had  begi,m  the  Oity  of  Waukegan,  by  ordinance 
under  date  of  January  10,  19?9,  abolished  certain  of  the  "rater 
department  offices  then  existing  which  included  the  office  of 
water-works  engineer,  then  held  by  relator  Worth,  claiming  that 
the  Board  of  Trustees  created  by  the  ordinances  aforesaid  having 
taken  over  the  system  and  having  appointed  such  employees  as  it 
deemed  necessary  for  the  proper  handling  of  the  water  works,  that 
there  ^as  no  occasion  for  the  city  proper  to  have  such  officials. 

The  court  below  thus  had  before  it  the  petition  for 
mandamus  and  the  several  ordinances  of  the  Oity  of  Waukegan,  there- 
fore, a  question  of  law  was  immediately  presented  to  the  court  by 
the  demurrer  filed.' 

Tt  is  quite  apparent  from  the  argument  of  the  appellant 
that,  at  the  time  of  the  trial,  he  was  of  the  opinion  that  a 
constitutional  question  was  involved  and  he  proceeded  to  argue 
that  the  act  known  as  the  Judicial  Notice  Act  was  unconstitutional 
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and  after  the  decision  of  the  court  he  appealed  the  cause  to  the 
Supreme  Oourt. 

The  arguments  of  counsel  on  both  sides  in  their  briefs 
present  this  sajne  nuestion  here,  but  as  this  court  has  no  .juris- 
diction to  consider  a  constitutional  question,  that  phase  of  the 
appeal  will  not  be  considered  by  us. 

Appellant  filaiiEs  th?=t  he  was  discharged  without  any 
charges  having  been  preferred  against  him  as  is  -orovi^ed  for  the 
discharge  of  one  who  is  under  civil  service  in  the  employ  of  cities 
and  he  relies  upon  the  ease  of  People  vs.  Coffin,  288  111,  299  at 
page  610, 

In  the  view  we  tsJce  of  this  case  we  ?.re  of  the  opinion 
that  the  rule  announced  in  the  Coffin  case  is  not  controlling  here. 

There  was  no  attempt  on  the  prrt  of  the  City  of  W^ukegan 
to  discharge  appellant  in  compliance  with  the  Civil  Service  Act, 
but  as  a  part  of  the  method  of  the  city  to  construct  a  new  water- 
works system  pursusjat  to  legislation  enacted  in  1927,'  (See  Smith- 
Hurd  1931  Sec$,  425  pnd  426),  Under  such  lep;iFlation  the  city,  by 
certain  of  its  ordinances,  which  orere  before  the  court,  pledged,  its 
entire  water  works  system  and  plant  for  the  issue  of  11,350,000,00 
in  certificates  of  ind e'otedness  ^nd  created  a  Board  of  Trusttes 
to  receive  ani  hold  the  property,  income  and  esxninr^s  of  the 
plant  all  of  which  to  the  extent  of  90^  were  Tjledged  for  the 
running  expenses  of  the  plant  and  the  payment  of  the  certificates 
of  indebtedness.   13y  these  steps  the  entire  control  and  o-oeration 
of  the  water-works  system,  including  the  collection  and  expendi- 
ture of  funds,  were  given  the  Board  of  Trustees  and  it  wps 
authorized  and  empowered,  by  the  sa:ne  token,  to  select  its 
employees  and  to  define  the  duties  and  fix  the  salaries.  When 
the  new  olant  was  completed  and  it  was  in  operation  an  ordinance 
was  passed  by  the  city  a.bolishln  officers  (including  the  one 
held  by  appellant)  ,  who  had  duties  to  perform  before  that  time,' 
This  ordinance  so  abolishing  the  office  held  by  appellant  was 
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passed  on  January  10,   1959,   or  two  days  after    anpellpnt  hsd  "been 
dischr'rged,  "but   it  s  sens  to   liave  136611  ©  part  of   a  logical  r^ien 
adopted  by  the  city  th.^t  when  the  BoTd  of  Trustees  ^vas  ready 
to  operate  and  function,   it   should  eraploy  such  tjersonpi  as  it 
deemed  wise  for  the  proper  conduct  of  its  business,   and  that  be- 
ing true,   then  the  city,  which  had  theretofore  aupointed  certain 
persons  to   attend  to  these  duties,   hejd  no  further  use  for  them 
and  very  properly   abolished  such  offices. 

The  petition  for  mandaimiE  was  not  filed  until  January 
24,  5.930,  at  which  time  there  was  no  such  office  in  the  City  of 
vfaukegan  to  which  appellant  seeks  to  be  re-instated  and,  there- 
fore,  he  was  not   entitled  to  the  relief  ?sked. 

In  view  of  the  fact  that  the  court  was  authori^^ed  to 
take   judicial  notice  of  the  ordinances  of  the  City  of  Wa.ukegan 
snr?   of  the  provisions  therein  contained  as   affecting  the  city 
water-works  and  of  the  po^^er  and  authority  lodged  in  the  Board 
of  Trustees,   as  provided  by  lew,   it   is  ouite  apparent  that 
appellant  Tras  not    entitled  to   be  re-instated  and  the   judgment 
and  order  of  the  Oircn.it   C!o"art  of  Lake   County  will  be  r?nd  the 
same  is  hereby  affirmed. 

Affirmed.' 
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STATE  OF  ILLINOIS. 

SECOND  DISTRICT  J  ^  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

.in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 

(65027— IM— 9-31)  . 


AT  A  TEM  OF  THE  APPELLA' 


OURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  l^tf^secOjfid  day  of  5]ebruaJry,  in 
the  year  of  our  Lord  one  thousand  nine  iyiimdred  and  thirty-two, 
within  and  for  the  Second  District  of^he  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FREI'  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 

266  l.A.  617" 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
rri  T  0  ■"\''        the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  llo.  8390  Ag.  Mo,  12 

IH  TEE 

APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 

October  Term,  A.  D.  1931 

Marie  A.  Ba3cer, 

Defendant  in  error 
TS.  Eri-or  to  the   Circuit  Court 

Edward  Baker,  of  Laijalle  County 

Plaintiff  in  error. 

BALDWIN,    J: 

The  record  in  this  case  discloses  that  on  the  second 
day  of  Llay,  1922,  :  arie  Baker,  hereinafter  for  conTenienee  called 
"complainant,"  filed  a  bill  in  the  Circuit  Court  of  LaSalle  Co-unty 
for  a  divorce  from  jXlward  f>aker,  hereinafter  referred  to  as  "de- 
fendant" for  convenience,  and  in  the  bill  she  filed  she  charged 
extreme  and  repeated  cruelty.  Defendant  ansvi/ered  her  bill  for 
divorce,  but  did  not  contest  the  charges  as  alleged  in  the  bill. 
On  the  11th  of  July,  1923,  coiviplainant  obtained  a  decree  of  uivoroe 
and  ciistody  of  their  son,  the  question  of  aliiiony  beiiiji'  rcaei-ved 
for  a  future  hearing.  On  February  11th,  19  24,  a  decree  was  entered 
awarding  the  complainant  ^325,00  aliraony  monthly  and  directing  the 
defendant  to  pay  certain  bills.  Defendant  prosecuted  an  appeal 
to  this  court,  which  decree  was  reversed  and  an  0D?der  entered  re- 
ducing tne  monthly  payment  of  alimony  to  the  sixia  of  §2000  yearly, 
or  the  sura  of  .:„;166.67  monthly.  A  decree  in  accordance  with  the 
opinion  of  this  court  v/as  entered  in  the  Circuit  Court  below  on 
February  9,  1925. 

It  appears  that  the  defendant  maCe  default  in  his  pay- 
ments of  aliiiony  as  was  recuii'ea  in  the  decree  entered  February  9, 
1925.   The  complainajit  filed  her  petition  for  rule  to  shov?  cause, 
if  any,  v/hy  he  had  not  compliea  with  the  a'-der  and  decree  of  the 
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court,  axid  in  the  petioxon  slie  alleges,  ainong  othei*  tilings,  that 
the  defendant  was  in  avrears  in  the  £;un  of  :,,.16b.67  for  the  months 
of  October,  llovem'ber  and  Decera'oer,  1930,  respectively.  On  the 
rule  to  show  cause  defendant  came  into  court  and  filed  a  petition 
asking  for  the  redaction  of  the  monthly  payments  of  alimony  from 
$166.67  to  tha  sum  of  $50.00  per  month,  alleging  losses  in  the 
operation  of  his  businesc,  reduction  in  his  yearly  salary  and 
financial  reverses  and  lotises  due  to  a  farm  leasehold  as  his 
reason  for  failure  to  pay  in  accordance  v/ith  che  terras  of  the 
decree.  An  order  was  entered  by  the  court  on  the  rule  to  £;how 
cause  on  the  SEnd  day  of  December,  1950.   After  a  hearing  on 
March  3,  1931,  tlie  court  entered  an  oraer  denying  the  petition 
of  defendajit  to  redv.ce  the  amoujit  of  month Ij/  alimony,  did  not 
discharge  the  rule  entered  against  him  and  directed  him  to  pay 
the  sum  of  ^l^^^O  i^  accordance  with  the  previous  decree  (which 
covered  the  three  months  which  he  was  delini-iuent  in  the  year 
1930  and  the  three  months  in  which  he  was  deliniiUent  for  the 
year  1931  up  to  the  tiue  of  the  hearing  by  the  court),  and  ordered 
hi;,,  to  pay  the  s\im  of  ^166.67  in  accomance  with  che  previous 
decree.   It  also  appears  from  the  record  that  the  same  Chancellor 
below  heard  all  of  these  proceedings,  iiicludinii;  the  origiiial  suit 
for  divorce,  the  hearing  on  aliiaony  s.t  that  time  and  the  petition 
to  show  cause  filed  by  complainant  and  entered  the  oider  upon  which 
a  writ  of  er'ror  is  brought  to  this  court  for  re-hearing. 

It  is  contended  that  the  court  ?;as  in  error  in  ref-asing 
to  allov/  the  petition  for  reduction  of  alimony;  that  the  coui't 
erred  in  refusing  to  discharge  the  I'ule  to  chow  cause  ana  that 
the  court  erred  in  ord.ering  the  defendant  to  pay  the  sum  of  |)1000.00, 
and  that  the  ordsr  as  to  past  and  ±^J.ture  aliiaony  is  not  supported  by 
the  evidence. 

The  conplaina.it  contends  that  the  modificitionof  such  a 
decree  is  addressed  to  the  judicial  discretion  of  tJie  court;  that 
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courts  will  not  alter  or  modify  suoh  allowances,  except  v^here 
equity  calls  clearly  for  interposition;  thiit  past  due  aliMony 
is  a  vested  r±^ih.'i,   and  cannot  te  set  aside  by  subseciuent  ordjr 
of  court;  that  the  court  is  not  limited  in  a  case  of  this  char- 
acter to  a  portion  of  the  incoi.ie;  that  the  vjife  is  entitled  to 
suitiible  support  and  that  \l7here  a  Chancellor  hears  and  sees  all 
of  the  witnesses  his  decree  will  not  be  reversed  unless  it  is 
clearly  apparent  there  is  palable  error  in  his  actions,  that, 
therefore,  the  decree  of  the  Chancellor  belov/  in  this  proceed- 
ing should  be  sustained* 

We  have  examined  the  record  in  this  cause,  together 
with  the  decree  that  was  originally  entered,  anu  the  decree 
entered  after  the  cause  had  beeii  to  the  Appellate  Court  and 
had  been  reversed. 

The  decree  of  19S5  found,  among  other  things,  that 
the  complainant  was  witnout  property  and  neans  of  any  kind  be- 
longing to  her  save  certain  articles  of  household  fui'niture, 
that  at  that  tiwe  she  v/as  nearly  51  years  of  age  {novsf  she  is 
57),  partially  broken  in  health,  wholly  unable  to  provide  for 
her  support  in  whole  or  in  part,  that  defendant  was  a  man  still 
in  the  prime  of  life  and  apparently  fully  able  to  carry  on 
successfully  large  business  enterprises,  that  the  right  of 
complainant  to  occupy  the  home  ceaseu  on  February  11,  19£5, 
at  which  time  she  was  to  vacate  said  pi^mises,  that  the  decree 
did  not  give  eomplaina.at  aiiy  property  other  than  as  mentioned 
above  and  no  provision  is  made  therein  for  payments  after  the 
death  of  defendant. 

It  appears  that  since  tlie  rendition  of  the  decree  in 
1925  complainant's  father  has  died  leaviiig  her  a  E/9  interest 
in  some  farm  land,  subject  to  the  life  estate  of  her  mother. 
The  land  beiJig  worth  from  ,;;30.u0  to  :^S)5,00   an  acre  and  consist- 
ing of  about  700  acres,  that  she  had  not  as  yet  received  any- 
thing from  the  father's  estate  and  that  complainant  has  been 
required  to  pay  out  money  for  the  purpose  of  settling  up  her 
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father's  estate,  that  ahe  haa  nothing  except  the  allnony  that 
Bhe  receives  fron  her  hueand  and  that  dxirlng  the  last  six  months 
Blue  borrowed  between  :it)800«00  and  a  ^lOuO.OO  from  her  son  in  law 
in  order  to  pay  hur  actual  living  expenses,  this  being  for  the 
period  in  which  defendajxt  was  in  default  in  the  payment  of  alimony 
that  iu  now  uhe  subject  of  this  writ  of  ei-ror.   it,  therefore, 
appears  that  hex*  condition  reiiiainti  unch8.nged  as  conpared  to  the 
condition  which  ahe  was  when  the  aeoree  v/as  eiiuered  in  19E5. 

Since  that  tifie  the  son,  whose  custody  was  awarded  to 
the  oonrplainaiit ,  has  married  uiid  defendant  has  bjen  released  from 
payment  of  ylOGO  per  year  towards  his  eaucation  ana  care.   it  also 
appeare  froru  the  reeoxd  that  defendant  has  remarried  and  is  now 
living  with  his  wife  in  the  homestead  which  was  origirially  occapied 
by  the  complainant  and  defendaz^t  prior  to  the  divo-ce,  Defendant 
contends,  and  the  proof  corroborates  him,  txiat  his  businest,,  being 
that  of  a  wholesale  grocer,  iuis  iiOt  been  suocessfol  In   the  past 
year;  that  cho  inventory  as  of  January  1,  1931  shows  that  zhe   net 
assets  of  the  company  ac^e  vilG,803.52  and  that  they  have  a  total 
Indebtedness  of  vl^t^^O*^^*  w^'ioii  shows  a  net  '-vorth  of  ^105, 223. 92. 
It  appears  that  defendant  owns  1272  shares  ofstocic  in  uhe  cjupany 
with  a  total  capitalization  of  1500  shares,   and  that  his  holdings 
are  woi*th  approximately  ind  according  to  the  inventor^'  and  testi  ony 
of  approximately  ^98,000«00«   In  addition  to  this  he  owns  the  home- 
stead, the  value  of  v/hioh  is  not  definitely  disclosea.  I>efendant 
also  has  an  interest  in  sone  land,  subject  "uo  i.o..e  other  estates, 
and  he  has  been  leasing  this  laiid  from  those  entitled  to  other 
interest,  and  he  claims  thet  he  has  operated  this  land  ao  a  loss 
for  the  last  three  or  four  years.   Ihe  record  discloses  he  has  paid 
to  hinseif  each  year  approximately  *8sp,00  out  of  the  proceeds  of 
the  land  operation  on  account  cf  expense:.,  etc.   It  also  appears 
that  a  bam  burned  on  these  premises  and  that  he  collected  ^1200,00 
insuranee  and  that  so  far  as  the  record  shows  he  still  has  the  |1200, 
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father^s  estate,  that  she  has  nothing  except  tlie  ulijiony  that 
she  receives  frori  her  husand  and  that  during  the  last  six  months 
Bhe  "borrowed  "between  >^800.00  and  a  ^10oO»00  froiu  her  son  in  law 
in  order  to  pay  h<jr  actual  living  expenses,  this  being  for  tne 
period  in  v^rhieh  defendant  was  in  default  in  the  payment  of  alimony 
that  iLi  now  uhe  su"b^ect  of  this  v/rib  of  error.   It,  therefore, 
appears  that  htr  oondition  rexiiains  ixiiohanged  as  compared  to  tlie 
condition  which  bhe  was  when  the  decree  was  eiiiiered  in  19E5. 

Since  tiiat  ti!,:e  the  son,  whose  eustody  was  awarded  to 
the  oonrplainaiit ,  has  married  :  nd  defendant  has  toen  released  from 
payment  of  ylOOO  per  year  towards  his  education  and  care.   It  also 
appears  froru  the  reeoj.d  that  defendant  has  remarried  and  is  now 
living  v/ith  his  wife  in  the  homestead  which  was  originally  occupied 
"by  the  complainant  and  defendant  prior  to  the  divo..  ce.  Defendant 
contends,  and  the  proof  cori=o"borates  hir;;,  that  his  "businect. ,  being 
that  of  a  wholesale  grocer,  has  not  been  successful  iii  the  past 
year;  that  uho  inventory  as  of  January  1,  1931  shows  that  the  net 
assets  of  the  conpany  aee  ;^lli3,803.92  and  that  uhey  have  a  total 
Indebtedness  of  ,^1^»S'^"^»^G»  vv.iich  shows  a  net  worth  of  „.105,22S.92» 
It  appeal's  that  defendant  owns  1272  shares  of  stock  in  the  coiapany 
with  a  total  capitalization  of  1500  shares,   and  that  his  holdings 
are  worth  a^jpro^iiuately  and  according  to  the  inventoi\v  and  testi  .ony 
of  approximately  <ip98, 000.00.   In  addition  to  this  he  owns  the  home- 
stead, the  value  of  which  is  not  definitel^r  aiscioseu.   defendant 
also  has  an  interest  in  sone  laiid,  subject  oo  bce  other  estates, 
and  he  has  been  leasing  this  land  frori  those  ontiv:.led  to  other 
interest,  and  he  claims  that  he  has  operated  this  land  at  a  loss 
for  the  last  three  or  foui*  years,   I'he  record  discloses  he  has  paid 
to  himself  each  year  approximately  fSSp.OO  quo  of  the  proceeds  of 
the  land  operttion  on  acccvuit  cf  expenses,  etc.   It  also  appears 
that  a  bam  burned  on  these  preraises  and  that  he  collected  ^1200. 00 
insurance  and  tiiat  so  far  as  the  record  shows  he  still  has  the  -$1200, 
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t)ut  he  clai  -s  that  he  holdB  it  i'or  the  purpose  of  retitoring  the 
tiarn  on  the  preroises.   It  also  appears  that  there  are  about  500 
bushels  of  oats  and  approximately  1000  bushels  of  corn  wuich 
have  not  been  sold.   From  a  resuiae  of  the  reooi'd  from  which  the 
foregoin^j  facts  have  been  gleaned  it  thus  appears  that  the  de- 
fendant has  propei'ty  of  the  value  of  more  than  .^100,000.00  at 
this  tiLiC  and  that  the  c^. i.iplainajit  has  nothing  and  depends  tioiely 
and  entirely  upon  the  alimony  to  be  paid  her  by  her  husband,   in 
the  Original  case,  v;hioh  was  bexore  us  for  review  in  19£5,  it 
was  disclosed  that  practically  all  of  this  propert.v  had  been 
aooumul  ited  duriu^.  the  years  in  which  the  defendant  and  complain- 
ant lived  together  as  husband  and  wife  and  none  of  it  was  decreed 
to  be  turned  over  to  eoiiplainant.   The  only  relief  in  that  respect 
being  alimony  to  be  paid  so  long  as  the  defendant  should  live. 

Our  courts  hi^ve  held  t  at  past  due  aliiony  tuider  a 
decree  is  a  vested  debt  and  cannot  be  set  aside  or  tiraes  of  pay- 
ment changed  by  .•:  subsequent  ord  r  of  court  (See  Craig  vs.  Craig 
163  ill.  176)  and  this  seems  to  dispose  effectually  as  to  one  of 
the  grounds  for  error  alleged,  aud  it  seems  to  be  the  rule  in 
this  court  that,  even  thotigh  one  may  be  in  contempt  for  not  having 
made  payments  of  alimony  as  directed  in  a  decree,  yet,  the  court 
may  entertain  a  petition  to  modify  the  decree  with  respect  to 
future  payments  ( l^ee  Craig  vs.  Craig,  supra)  and  this  is  also 
contemplated  by  the  statute.   It  would  appear  from  the  record  in 
this  case  that  i 'L,  is  nece,.sary  for  complainant  to  have  yl66.67 
per  month  for  the  purpose  of  paying  her  living  expenses  and  it 
is  the  rule  in  this  state  that  she  should  have  not  merely  what 
neoesfc^ity  demands,  but  what  complete  justice  requires  (oce  Decker 
vs.  Decker,  279  111.  200)  and  that  in  allowing  and  reviewing  such 
allowances  the  ages,  health,  past  and  present  habits,  social 
conditions  and  circumstances  .  hould  be  taken  into  cjnsideration» 
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It  has  "beeii  further  helu  Dy  our  courtB  that,  where 
there  is  a  waall  income  and  the  payment  of  an  allov^anoe  for 
alimony  will  result  in  diminishing  the  estate  froia  which  the 
income  is  derived,  it  vjill  not  ordiaarily  be  permitted  to  ex- 
tend beyond  providin^i  for  the  actual  Vi/.;nts  aiid  necessities  of 
the  wife.   (See  Harding  vs.  -"-arding,  144  111.  58y)   i'hus,  x€^ 
would  (jppear  that,  even  t}iou£,h  inooiie  of  defendant  has  oeen 
reduced  tince  the  forraei'  decree  was  entered  ;  nd  that  the  pay- 
ment of  ;,^20u0  per  aiiiium  would  obsorh  the  major  portion  of  it 
as  it  now  is  proven  to  be,  yet,  where  he  has  property  worth 
more  than  .,,100, 000. 00  ;.nd  the  coi.iplaina  t  has  nothing  it  is 
still  neoebsary  for  the  defendant  to  find  v;ays  and  means  by 
which  he  can  afford  his  wife  the  actual  necessities  of  life. 

Defendant  has  cited  the  case  oi  Harding  vs.  -^larding, 
130  111.  481,  on  the  point  that  the  husband's  faculties, 
respective  incomes  and  ei'fect  upon  husband's  businest  are  to 
be  considered  in  a  cause  like  this,  but  a  careful  reading  of 
that  lengthy  opinion  will  disclose  that  nothing  lilce  the 
conditions  therein  set  lorth  appear  In.   this  case  and,  there- 
fore, the  case  is  not  an  authority  for  tne.  ooi'rection  of  the 
alleged  error  herein  in  our  judgment. 

The  defendaiit  cites  the  cases  of  Thompson  vs.  iaentzer, 
216  Ap_  .  470,  and  Berolay  vs.  -tSarolay,  184  111.  471,  as  authority 
foi"  the  proposition  that  the  court  has  power  to  modify  payments 
of  past  due  alimony.   The  appellt,te  case  thus  cited  is  not  at  all 
like  che  instant  case  and  the  statement  in  the/^rclay  ease  upon 
which  defendant  relies  is  raere  dicta  and  v/as  not  essentir;l  to  the 
decision  in  that  case. 

After  thoroughly  examing  the  records  in  this  case  as  a 
whole  we  are  thoroughly  convinced  that  the  Chancellor  who  heard 
the  petition  of  complainant  and  likewise  the  petition  of  defendant 
for  a  reduction  of  alimony  v/as  justified  in  arriving  at  his 
decision  in  entering  the  order  requiring  defendant  to  raake  pay- 
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ments  wherein  he  had  raade  default  aiid  alco  ixi  refusing  the 
petition  of  tlie  defendant  for  a  reauction  of  aliaionjr.   The 
same  chancellor  belov/  has  heard  every  ph.  se  of  thi:^  case  iji 
all  of  its  proceedings  and  ae  stated  ia  Pribyl  vb.  Prilayl  250 
111,  App»  349,  "It  iu  well  settled  that  where  a  Chancellor 
hears  and  sees  all  of  the  witnesses,  hia  decree  will  not  be 
reversed  unless  it  is  clearly  ajparent  that  tiiere  ia  palpable 
error  and  the  evidence  raanifestly  preponderates  in  favor  of 
the  defeated  party." 

There  seeras  to  us  to  "be  no  palpa'blo  error  in  this 
ease  on  the  part  of  the  Chancellor  and  the  evidence  does 
not  manifestly  prepond'.rate  in  favor  of  the  defendant,  there- 
fore,  the  order  .  nd  decree  of  the  Circuit  Court  of  LaSalle 
Co\mty  in  tnis  cause  ic  herelay  affirmed. 
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STATE  OF  ILLINOIS. 

SECOND  DiSTKiCT  J  "  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Kecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  ofi&ce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  afBx  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ^ day  of 

^in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


CJerl;  of  the  Appellate  Court 

(65027— IM— 9-31)  . 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


e  second  day  of  Eebruarv^  in 
hundred  and  thirty- two, 


Begun  and  held  at  Ottawa,  on  Tues 
the  year  of  our  Lord  one  thous 

within  and  for  the  Second  Listrici^  of  the  State  of  Illinois 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
FcB  1  ^  ^■•''^2     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  8415  Agenda  No,  57 

IN  THE 
A.PPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
OCTOBER  TEBI/.  A.  D.  1931 


J,  D.  Frye  and  Ella  J.  Frye, 

Appellants, 

-TS- 

C.  C.  Bargreen, 

Appellee. 


Appeal  from  the 
Circuit  Court  of 
La  Salle  County 


Batdwin,  J. 

This  is  an  appeal  from  LaSalle  County  to  reverse  a 
judgment  in  favor  of  the  appellee  (herein  referred  to  as  de- 
fendant) in  the  Circuit  Court  of  that  County. 

The  declaration  in  this  ease  consisted  of  four  counts, 
the  first  count  alleged  that  during  the  summer  of  1929  the  home 
of  the  plaintiffs  (appellants  here)  was  destroyed  by  fire  and 
that  the  defendant  entered  into  an  oral  contract  with  the 
plaintiffs  and  an  insurance  company  to  repair  the  damage  and 
to  furnish  labor  and  materials  therefor. 

It  was  further  alleged  that  the  defendant  submitted  an 
estimate  of  the  cost  of  such  repairs  and  agreed  that  such  de- 
fendant in  the  performance  of  such  work  would  save  as  much  of 
the  house  as  possible  and  that  any  labor  or  materials  that  could 
be  saved  from  the  estimate  would  be  allowed  to  the  plaintiffs 
as  a  reduction  from  the  said  estimate.  It  was  also  alleged  that 
♦hen  such  repairs  were  in  part  completed  the  plaintiffs  re.  id  to 
the  defendant  the  sum  of  ^1359.10  and  upon  the  final  completion 
thereof  the  plaintiffs  paid  to  the  said  defendant  the  further  sum 
of  |!747.82. 
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It  is  further  alleged  that  thereafter  the  plaintiffs 
learned  that  the  defendant  did  not  give  proper  credit  and  the 
plaintiffs  claim  a  credit  of  0780.57.  Subsequently  a  statement 
of  claim  was  filed  claiming  credits  in  the  sum  of  $1302,28. 

The  second  count  consisted  of  the  common  counts  for 
goods  sold  and  delivered.  The  third  count  was  the  consolidated 
common  counts.  The  fourth  count  was  upon  account  stated  and 
alleged  damage  of  ^15780.57. 

The  defendant  filed  a  general  issue  to  this  declaration. 
Trial  was  had  before  a  jury  on  April  2nd,  1931,  and  resulted  in 
a  verdict  for  the  defendant.  Motion  to  set  aside  the  verdict 
and  for  a  new  trial  being  denied,  judgment  was  rendered  on  the 
verdict  and  this  appeal  is  prosecuted. 

The  plaintiffs  lived  at  Long  Point,  Illinois.  A  fire 
occurred  on  August  30th,  1929  and  their  home  was  badly  damaged. 

Plaintiffs'  property  was  insured  by  two  insurance  com- 
panies through  a  representative  at  Streator ,  Illinois.  Soon 
after  the  fire,  an  adjuster  for  the  insurance  co^j^panies,  to- 
gether with  their  representative  and  the  defendant  herein  and 
some  other  persons,  made  an  inspection  of  the  damaged  property 
and  the  defendant  at  the  request  of  the  adjuster  of  the  insur- 
ance companies  prepared  an  estimate  of  the  cost  of  repairing 
the  damage;  Considerable  discussion  took  place  between  the 
respective  parties  but  the  final  estimate  agreed  upon  was 
$2208.92;  Thereafter  the  defendant  entered  upon  the  repairing 
of  such  house.  Ultimately  settlement  was  made  in  the  amounts 
and  in  the  manner  set  forth  in  the  declaration. 

It  Is  claimed  on  behalf  of  the  plaintiffs  that  they  are 
entitled  to  additio-al  credits  and  thereby  the  defendant  was 
over  paid;  that  such  contract  amounted  only  to  an  agreei®  nt 
to  perform  certain  work  and  furnish  materials  at  the  estimated 
prices. 
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It  is  claimed  on  behalf  of  the  defendant  that  the  con- 
tract was  for  the  performance  of  the  labor  and  furnishing  ma- 
terials, etc.,  for  the  contract  price  of  ;|2244.92  and  that  after 
the  worlc  ha4  been  completed  and  after  credits  were  allowed  and 
extras  charged,  full  and  complete  settlement  therefor  was  made 
and  the  transaction  closed. 

The  first  payment  of  'ilil359.10  was  made  to  the  contractor 
by  an  Insurance  company  check  payable  to  the  plaintiffs  herein, 
who  endorsed  such  check  and  delivered  the  same  to  the  defendant. 

The   evidence  also  discloses  that  the  remainder  of  the 
money,  regardless  of  how  p4id,  was  from  the  proceeds  of  a  settle- 
ment with  such  insurance  companies. 

There  is  a  very  decided  conflict  in  the  testimony  in 
this  case  not  only  as  to  the  work  performed  and  the  money  to  be 
paid  but  as  to  the  actual  terms  and  conditions  of  the  contract 
itself  and  of  the  service  to  be  performed  am  cr  terials  to  be 
furnished  thereunder. 

This  court  and  the  supreme  Coxirt  of  this  State  have  on 
num)$erous  occasi  ns  held,  that  where  there  is  a  conflict  in  the 
testimony  of  the  various  witnesses,  then  the  matters  of  fact 
become  and  are  questions  for  the  jury.  The  jury  see  and  hear 
the  witnesses  and  are  in  a  better  position  to  pass  upon  the 
credibility  of  the  respective  witnesses  and  to  determine  the 
weight  to  be  attached  to  their  testimony  and  each  of  them, 
and  in  oases  where  there  is  such  conflict  in  the  testimony 
the  courts  rarely,  if  ever,  are  inclined  to  disturb  the  ver- 
dict of  the  jury  as  to  such  questions  of  fact.  Adams  vs 
E.  &  B.  S.  Co.,  204  Illinois  Appellate  1;  Medearis  vs 
Balenseifen,  205  Illinois  Appellate  142. 

In  this  case  the  jury  having  observed  the  witnesses, 
and  their  manner  of  testifying  and  having  heard  the  testimony 
and  having  been  in  the  best  position  to  determine  the  weight 
of  the  testimony  and  the  credibility  to  be  attached  to  the  ke 
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respective  witnesses,  this  court  is  not  inclined  to  set  aside 
their  verdict  xinless  there  is  other  error  in  the  record. 

Objection  is  made  by  the  appellant  to  the  refusal  of 
the  court  to  give  the  jury  plaintiffs'  refused  instructions 
No.  4  and  5.  These  instructions  were  properly  refused  by  the 
court  for  the  reason  that  the  same  were  not  on  harmony  with 
the  theory  upon  which  the  plaintiffs  tried  their  case  in 
the  Circuit  Court. 

Appellant  further  complains  of  the  giving  of  defendant's 
instruction  No.  2  but  we  hold  that  this  instruction  is  a  correct 
statement  of  the  law  and  that  the  court  did  not  err  in  giving  same. 

Appellant  further  complains  of  the  giving  of  defendant's 
instruction  No.  3.  This  instruction  is  not  subject  to  the  criti- 
cism made  by  the  appellant  in  this  case,  although  this  court  is 
of  the  opinion  that  such  instruction  was  entirely  too  long  and 
suoh  lengthy  instructions  are  not  favored  by  the  courts,  yet 
there  was  no  reversible  error  in  the  giving  of  this  instruction 
by  the  court. 

The  evidence  in  this  case  disclosed  that  the  defendant 
performed  the  work  and  apparently  in  a  manner  satisfactory  to 
the  plaintiffs  and  at  the  conclusion  thereof  submitted  his  bill 
to  the  pla  intiffs  for  the  balance  he  claimed  to  be  due  him  under 
the  contract  (Plaintiffs'  Exhibit  3)  and  was  paid  in  accordance 
therewith.  This  stateraent  contained  credits  for  items  he 
claimed  had  been  ordered  changed  by  the  plaintiffs. 

Some  reference  is  made  to  the  question  of  fraud,  but 
fraud  is  never  presumed  but  must  be  proven  like  any  other  fact 
and  the  burden  of  proof  of  any  fraud  was  upon  the  parties  alleging 
same.  Union  National  Bank  vs  ,:tate  National  Bank  168  Illinois 
256;  Garter  vs  Carter  283  Illinois  324. 

Under  all  the  circumstances  in  this  case  we  are  of  the 
opinion  that  the  plaintiffs  ha*e  failed  to  establish  any  fraud 
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of  the  defendant  in  obtaining  settlonent  in  this  case. 

The  jury  under  proper  instruction  from  the  court  has 

determined  all  questions  of  fact  in  this  case,  adverse  to  the 

claims  of  the  appellant. 

Finding  no  reversible  error  in  this  case  the  judgment 

is  affirmed, 

Affinaed. 


"     enrielo 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT  J  ""'  I,,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  ray  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 


Clerh  of  the  Appellate  Court 


(65027— IM— 9-31) 


AT  A  TEM  OF  THE  APT) 


m   COURT, 


Begun  and  held  at  Ottawa,  on  Tao^^Tay,  tie  second  day  of  February,  In 
the  year  of  our  Lord  one  thousandynne  hundred  and  thirty- tv/o, 
|»-'   within  and  for  the  Second  Dlst^et  of  the  State  of  Illinois 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  -Justice. 

(Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSOIT,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
i  F£B  1  B  '^-^^    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  v;ords  and  figures 
following,  to-wit: 


Gen.   No.   3439  Agenda  30 

IN  THE 

APPELLATE  OOTIRT  OF  ILLINOIS 

SECOND  DISTRICT 

OCTOBER  TERM  A.    D.   1931 

HARRY  B,   BROWN,   Adrar.    etc., 

Appellee      )    Appeal  from  the 

Circuit  Court  of 
-vg-  )      La  Salle  County. 

THE  CHICAGO,  ROCK  ISLAND  and 
PACIFIC  RAlLi^AY  COMPANY 

Appellant 


Baldwin,  J. 

This  is  an  appeal  from  the  Circuit  Court  of  La  Salle 
County,  Illinois,  prosecuted  to  reverse  a  judgment  of 
|3,500.00  herein,  Txought  by  said  Administrator  to  recover 
damages  for  wrongful  death  of  Ca,therine  Brown,  alleged  to 
have  "been  caused  by  the  negligent  act  of  the  defendant  rail- 
road company. 

The  declaration  upon  which  this  trial  was  had  consisted 
of  three  counts:   The  first  count  alleged  ownership  and  operation 
of  the  railroad;  duty  to  give  warning  by  ringing  bell,  blowing 
whistle;  duty  to  provide  signal  bell  and  flagman  and  not  to 
run  train  at  speed  in  excess  of  ten  miles  per  hour  ajid  that  by 
reason  of  defendant's  negligence  in  performing  such  duties  the 
plaintiff's  intestate  was  killed. 

The  second  count  charged  general  negligence  and  the 
third  count  failure  to  provide  flagman. 

It  is  contended  on  behalf  of  the  appellant  that  plain- 
tiff 'e  intestate  was  guilty  of  contributory  negligence;  that  the 
Court  erred  in  refusing  to  direct  a  verdict  for  the  defendant; 
that  the  verdict  is  not  supported  by  a  -preponderance  of  the 
evidence  and  that  the  Court  erred  in  the  giving:  of  instructions. 
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On  the  question  of  the  negligence  of  the  defendant, 
It  was  unque at  1  onahly  for  the  jury  to  deternine,  as  a  iriatter 
of  fact,  whether  or  not  the  hell  rang,  the  whistle  sounded,  or 
the  gong  at  the  crossing  sounded ,  and  the  defendant  company 
ha,ve  a  flagman  at  his  |)03t  to  warn  the  plaintiff's  intestate 
of  the  approach  of  the  west-bound  train. 

It  is  the  law  in  this  State  that  ?rhere  there  is  no 
danger  apparent ,  one  need  look  no  further  than  to  observe  the 
flagman  and  follow  his  actions  and  observe  his  warning,  and  if 
he  gives  no  warning,  the  pedestrian  has  a  right  to  assume 
that  it  is  safe  to  cross,  such  pedestrian  being  accorded  the 
benefit  of  the  presvimption  that  every  person  will  perform  a 
duty  enjoined  by  law  or  imposed  Ity   contract  and  that  the  negli- 
gence of  the  defendant  need  not  be  anticipated.   In  this  cnse 
a  flagEian  was  stationed  at  this  crossing,  ^rhose  duty  it  was 
to  warn  pedestrians  and  vehicles  of  danger  while  trains  were 
crossing  over.   See  0,  &  A,  R,  R.  Go.  vs.  Adler  129  111.  335; 
C.  &   A.  R.  R.  Oo.  vs  Blaul,  175  111.  183. 

In  Deheave  v.  Kines,  317  111.  App,  427,  on  page  431, 
the  Court  said: 

"The  flagmen  was  placed  there  to  direct  the 
traveling  public  when  to  pnd  when  not  to  cross 
the  tracks  of  plaintiff  in  error.   It  was  his 
duty  to  know  when  it  was  safe  to  cross  and  when 
not  (Chicago  &  A.  R.  Co.  v.  Adler  129  111.  335; 
Chicago  &  A.  R.  Oo.  v.  Blaul,  175  111.  183)  and 
a.ll  persons  desiring  to  cross  there  had  a  right 
to  assuiae  that  the  flagman  did  fenow  and  would 
faithfully  warn  them  if  it  was  not  safe  to  cross, « 

Wlifether  the  defendant  was  negligent  and  whether  the 
plaintiff's  intestate  was  guilty  of  contributory  negligence,  were 
questions  of  fact  to  be  determined  from  a  consideration  of  the 
testimony  of  all  the  witnesses.  There  is  much  conflict  in  the 
testijnony  of  the  resuective  witnesses  produced  in  this  case  and 
in  such  cases  the  Courts  of  this  State  hpve  uniformly  held 
that  under  such  circumstances  ouestions  of  fact  are  to  be  sub- 
mitted to  the  jury  for  its  determination.   The  jurors  wee 
and  hear  the  witnesses  and  it  is  their  duty  to  weigh  the  evidence 
and  reconcile  the  conflicting  testimony,  if  possible,  and 
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detenuire  the  weight  to  be  given  the  testimony  of  the  respective 
witnesses  and  from  a  full  consideration  thereof  to  determine  uoon 
which  side  the  evidence  preponderates.   And  although  this  court 
might  have  decided  the  issues  differently  had  the  case  been 
originally  decided  by  it,  yet  when  the  jury  has  heard  and  de- 
termined the  c?use,  appellate  tribunals  will  not,  as  a  rule, 
disttirb  the  verdict  of  the  jury,  even  thovigh  it  appears  to  be 
ap"Pingt  the  strength  of  the  testimony,  unless  the  Court  can  say  that 
the  verdict  is  so  manifestly  against  the  weight  of  all  the  evidence 
that  the  verdict  oanBot  be  smpported  thereby. 

In  Illinois  Central  Railway  Company  vs  Gillis,  68  Illinois 
317  pege  319  the  Court  said: 

If  any  rule  of  this  Court  can  be  so  well  es- 
tablis>^ed  s.s  to  be  neither  atxegtioned  nor  re- 
quire citation  of  authority  to  suDt)ort  it,  it 
is  that  a  verdict  will  not  be  set  aside  whenever 
there  is  a  contrariety  of  evidence,  and  the  facts 
?nd  circnrastancee,  by  a  fair  and  reasona,ble  in- 
tendment, will  authorize  the  verdict,  notwith- 
standing it  may  ap-oear  to  be  against  the  strength 
and  weight  of  the  testimony. 

In  Shevalier  vs  Seager,  131  Illinois  564  page  569  the 

Gburt  said: 

The  truth  is,  the  rule  could  not  be  otherwise, 
without  invading  the  province  of  the  jury  to 
determine  the  credibility  of  witnesses,  and  to 
say  which  of  them  are  to  be  believed  in  case 
of  a  conflict.  To  do  this  would  be  to  discuss 
'?xt'h.   the  ftmctions  of  a  Jury  and  thus  destro],?" 
its  utility  all  together. 

There  are  many  other  cases  of  the  Courts  of  this  State  holding 

to  like   effect. 

This  case  was  previously  before  this  Court  (225  Illinois 

Apoellate  647)  and  was  reversed  because  of  the  absence  of 

evidence  to  support  a  wilful  and  wanton  count  and  for  error  in 

instructions  and  the  substantial  facts  in  the  case  as  now  before 

us,  were  detailed  therein.   Two  juries  have  now  heard  the  evidence 

and  observed  the  witnesses  and  have  had  opport'inity  to  weigh 

the  testimony  a.nd  reconcile  the  evidence  and  to  determine  the 

preponderance  of  the  evidence,  Both  juries  have  decided  in 
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favor  of  tne  plaintiff  -  tiiereby  indicating  a  finding  upon 
controverted  testimony  fiiab  the  defendant  was  negligent  and  that 
such  negligence  caused  the  injxiry  and  that  plaintiff's  intestate 
wae  free  from  contributory  negligence  end  this  verdict  should 
be  sustained  unless  there  is  other  error  in  the  case  prejudicial 
to  the  appellant. 

Objection  is  raade  to  appellee's  third  and  fourth  iu- 
atructions.  It  is  urged  thsit  the  word  "only"  as  used  in  instruction 
number  three  is  intended  to  minimize  the  degree  of  care  required. 
While  it  is  possible  that  such  nee   of  the  word  might  be  susceptible 
of  such  constriicticn,  yet  fron  an  exaraination  of  the  other  in- 
structions in  this  esse  it  is  apTDarent  the  jury  were  given  a^aole 
instruction  on  this  point  and  that  the  giving  of  this  instruction 
was  not  preiudicial  or  reversible  error. 

Under  the  allegations  in  the  second  count  of  the  declaration 
instructi'^n  nuiiber  four  rca.e   a  proper  instruction  and  correctly 
stated  the  law,  and  nuoh  instruction  is  not  subject  to  the  defeats 
urfeed. 

For  the  reasons  stated  the  judgment  of  the  Circuit  Oourt 
should  be  sustained  and  it  is  hereby  affirmed. 


Judgment  affirraed. 
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STATE  OF  ILLINOIS.         ] 

[■ss. 
SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  CoiTrt,  m  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

^in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- — 


CJerh  of  the  Appellate  Court 


(65027— IM— 9-31) 


AT  A  TEEM  OF  THE  APPELLATE  COIMJ^*^ 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  February,  fin 
the  year  of  our  Lord  one  thousand  nine  himdred  and  thirty-two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 

Hon.  FRED  G,    WOLFE,  Justice. 
P  Hon.  JAMS  S.  BALDWIN,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  Y/ELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
CCp  1  Q  1932    'the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  3450 


Agenda  No,  39 


MAEY  P0GIVAV3EK, 

Appellee 

-VB- 

JOHN  BRABfiWDER  AMD  JOSEPH 
WOODSHAMK , 

Appellants 


Appeal  from  the 
Circuit  Court  of 
La  Salle  County. 


Baldwin,  J. 

This  is  an  action  in  debt.  Plaintiff  filed  her  declara- 
tion consisting  of  the  comriion  counts,  against  John  Brahender. 
With  the  common  counts  an  affidavit  of  merits  was  filed  signed  hy 
the  plaintiff  alleging  that  the  defendant  Brabender  was  indebted  to 
the  plaintiff  in  the  sum  of  |641,00.  Summons  was  Issued  and  Bra- 
bender  cpine  into  court  and  filed  a  plea  to  the  jurisdiction  of  the 
court  which  was  overruled  and  then  filed  the  general  issue  and  an 
affidavit  of  merits  on  March  11,  1929. 

At  the  June  term  of  the  La  Salle  County  Circuit  Court,  1930, 
motion  by  plaintiff  was  made  to  make  Joseph  Woodshank  a  party  de- 
fendant to  the  suit.   Said  motion  was  allowed.  Woodshank  was  made 
a  party  defendant,  summons  was  issued  for  Woodshank  returnable  to 
the  October  term  of  said  court.  At  the  same  time  leave  was  granted 
to  amend  the  declaration,  but  so  far  as  the  abstract  of  record  is 
concerned,  there  appears  no  amendment  to  the  declaration  was  ever 
made.  Woodshank  filed  a  plea  of  the  general  issue  and  at  the 
March  term,  1931,  the  case  was  called  for  trial.  By  agreement  of  par- 
ties a  jury  was  waived  and  the  cause  submitted  to  the  court.  After 
the  evidence  was  heard  in  the  case,  on  motion  of  ohe  plaintiff,  the 
defendant  John  Brabender  was  dismissed  out  of  the  suit.  The  court 
took  the  case  under  advisement  and  later  found  the  issues  for  the 
plaintiff  as  against  John  V/oodshank  and  assessed  damages  at  |686.40. 
After  motion  for  new  trial  and  in  arrest  of  judgment,  etc.,  defendant 
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praycd  for  an  apioeal  and  brings  the  case  to  this  court  on  appeal. 
The  evidence  shows  that  apoellee's  husband  died  several 
years  prior  to  the  controversy  and  that  appellant  Woodshank  settled 
the  estate;  that  he  paid  over  the  major  part  of  the  estate  to 
apDellee,  but  retained  $1000  with  the  consent  of  the  appellee 
and  paid  her  interest  regularly  on  said  |1000.  The  only  evidence 
of  this  indebtedness  was  a  paper  in  the  form  of  a  receipt  acknow- 
ledging his  indebtedness  to  the  appellee  as  set  forth  on  Page  7  of 
the  abstract,  which  is  as  follows: 

"Exhibit  1. 

Peru,   Illinois  May  2  19^2 

RECEIVED  from I^trs.  Mary  Pocivsfcvsek 

One  Thousand  &  no/100 dollars 

$1000.00  (Signed)  JOSEPH  WOODSHANK 

(Endorsed  on  the  back  as  follows:) 

May  2nd  1925  Paid  on  Principal  |400.00  balance  due 

me." 

The  evidence  is  undisputed  that  Brabender  cane  to  Woodshank 
and  asked  him  to  torrow  |600;  that  Woodshank  told  Brabender  that  he 
did  not  have  the  money  himself,  b\it  that  he  was  paying  Mrs.  Barcivavsek 
#1000  in  a  few  days  and  that  perhaps  he  could  borrow  the  money  from 
her.  Brabender  and  Woodshank  went  to  see  Mrs.  Pocivavsek  ?nd  while 
the  evidence  is  somewhat  conflicting,  we  think  it  tends  to  show  that 
Mrs.  Pocivavsek  consented  to  have  Woodshank  pay  over  to  Brabender  the 
|600.  At  this  time,  the  evidence  in  uncontradicted  that  Woodshank 
naid  Mrs.  Pocivavsek  ^400  and  interest  pnd  that  Brabender  also  paid 
Mrs,  Pocivavsek  $36  which  he  claims  was  interest  in  advance  on  the 
loan  of  the  $600. 

Brabender  paid  interest  at  one  tine  to  I.Irs.  Pocivavsek  on 
this  ;'^600  and  at  one  time  paid  interest  to  Mrs.  Pocivavsek' s  attorney. 
The  affidavit  of  claim  filed  in  the  case  filed  by  the  appellee 
says  that  Brabender  is  the  party  that  owes  her  the  |600.  The 
evidence  is  uncontradicted  that  Woodshank  went  to  the  building 
and  loan  association  and  borrowed  |1000  for  the  purnose  of  paying 
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off  his  indebtedness  to  the  appellee.  At  the  time  of  the  trial 
Brabender  ackno'vledged  that  he  owed  the  money  to  the  appellee, 
(Ahs.  p.  ?.2)  .  From  the  evidence  in  this  case  we  are  of  the  ot)inion 
that  -fche  verdict  is  contrary  to  the  manifest  weight  of  the  evidence 
and  should  be  reversed. 

There  is  some  technical  objections  to  the  declaration  that 
it  had  not  been  amended  and  the  abstract  does  not  show  that  it  ever 
was  amended  and  that  there  was  no  affidavit  of  claim  filed  stating 
that  Joseph  V/oodshank  was  ever  indebted  to  the  -olaintiff.  However, 
we  do  not  deem  it  necessary  to  pass  troon  these  facts  on  account  of 
the  case  being  reversed  on  the  weight  of  the  evidence. 

The  only  evidence  to  sustain  plaintiff  a  contention  was  that 
of  plaintiff  herself  and  her  lawyer  John  Massieon  who  had  acted 
as  her  agent  in  collecting  interest  on  the  |600.  The  evidence  shows 
(ab.  p.  IP.)   that  his  dealings  were  with  Brabender,  except  the  time 
that  $51  was  paid  by  Woodshank  and  the  tirae  he  paid  the  money  to  the 
attorney  he  stated  he  was  paying  it  for  Brabender  and  the  recei-ot  was 
given  in  John  Brabender' s  name.  (Ab.  p.  12).' 

We  think  that  appellee  released  appellant  and  accepted 
Brabender  and  afterwards  further  acknowledged  this  arrangement  by 
taking  interest  from  Brabender  herself  and  by  her  attorney.  It 
seems  to  us  on  this  evidence  that  it  was  an  afterthought  on  appellee' d 
part  to  seek  to  hold  Woodshank, 

This  judgment  being  clearly  against  the  weight  of  the  evidence 
in  this  case,  the  judgment  is  reverged,^-"^^  -  t  ju^-m-^^'/^^ii-ii-^ 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS,,         ] 

SECOND  DiSTEiCT  J  ^^'  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ^ day  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— IM— 9-31) 


I 


AT  A  TERM  OF  THE  APPELLATE tlOURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  Fepruary,  in 
the  year  of  our  Lord  one  thousand  nine  huncfred  and  thirty-two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Preaent--The  Hon.  THOJVIAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  0.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk.  _  _   ,    _  __  ^^^ 


E.  J.  WELTER,  Sheriff. 


66I.A.  618' 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
FEB  io  iC'32    '^^®  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-v/it: 


Gen,  No.  8459 

IN  HRE   APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


S.  B.  Geiger 

appellee 
vs. 
City  or  Rookford 

appellant 


Appeal  from  Oircuit  Covrt  of 
Winnebago  County 


Baldwin,  J: 

This  is  a  suit  'brought  to  recover  tlie  sum  of  ;|491&.4:5. 

The  declaration  as  finally  used  oonsistei  of  one  special 
amended  count  in  which  it  was  alleged  that  the  plaintiff, 
appellee  here,  made  a  contract  with  the  defendant,  appellant 
here,  about  April  15th,  1920  to  dig  four  artesian  wells;  that 
the  plaintiff  in  entering  upon  the  said  contract  relied  upon 
representations  of  the  defendant  that  Galena  and  : renton  lime 
stone  rock  underlaid  tlie  proposed  sites  of  the  wells  at  a 
depth  of  not  to  exceed  twenty-two  to  fifty  fee^  that  eftor 
beginning  to  die-  the  wells  the  plaintiff  found  that  at  some 
of  the  wells  the  bedrock  laid  below  the  surface  et   suout  ninety 
feet;  that  by  reason  tlieveof  the  plaintiff  becejue  and  was  obliga- 
ted to  and  did  do  a  large  amo\mt  of  eztra  work  and  furnish  extra 
materials  and  that  the  City  engineer  was  in  charge  of  the  execution 
and  interpretation  of  the  contract;  that  the  plaintiff  continued 
the  digging  of  said  wells  and  in  no  way  delayed  Voe   execution  of 
the  work  but  notified  the  defendant  of  his  finding  the  rock  at  a 
depth  of  ninety  feet  and  of  the  resulting  additional  work 
necessarily  follovring;  that  the  plaintiff  put  in  hxs  claim  ai^-ainst 
said  City  of  r.ockford  for  the  cost  of  such  extras  and  requested 
the  engineer  to  decide  the  question  end  make  his  findings  as  to 
whether  he  was  entitled  to  extra  pay;  that  on  July  29th,  1922 
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the  engineer  made  his  findin^^s;  that  neither  party  filed  written 
objection  to  the  reconmendation  and  that  the  recoTmnendetion  became 
blndins  on  the  defendant;  that  the  plaintiff  did  do  the  extra  work 
and  furnish  extra  materials  and  that  the  defendant  refused  to  pay 
the  $4915.45. 

There  was  considerable  pleading's  in  tbe  case  and  much  con- 
troversy conoerning  the  sufficiency  of  an  affidavit  of  merits. 

Ultimately  trial  was  had.   The  Jury  returned  a  verdict 
finding  the  issTies  for  the  defendant. 

After  motion  for  a  new  trial  was  overruled  an  appeal  was 
taken  to  the  Appellate  Court  of  the  Second  District  where  the 
Judrjient  was  reversed  and  the  cause  remanded  to  the  tr  j  al  court 
for  further  proceeding. 

The  Appellate  Court  by  its  first  opinion  (G-eiger  vs.  Git;'-  of 
Roclcford,  244  111.  App.  657)  found  that  the  alleged  extra,  work 
and  material  was  not  in  fact  extra  work  ou  .side  of  the  contract 
between  the  parties  and  not  specified  by  it,  but  that  it  was  work 
and  materials  contemplated  by  the  contract  and  recovery  therefor, 
if  any,  must  be  had  under  such  contract.   The  court  further  held 
that  by  the  terms  of  the  contract  the  a.stimated  qua,.titie3  of  viork 
and  materials  to  be  furnished  were  approximate  only  and  that  the 
basis  of  payment  to  contractor  was  the  actual  work  performed  and 
labor  furnished.   This  court  also  found  that  the  ent^ineer  of  the 
defendant  had  reported  upon  the  claim  of  plaintiff  (findinc  be 
was  entitled  to  ;iK915.45)  in  accordance  with  his  duty  as  specified 
in  the  contract  and  that  it  is  bindins  upon  the  appellee  in  the 
absence  of  fraud  or  mistake. 

Thereafter  a  second  trial  was  had  prior  to  whioh  the  de- 
fendant filed  cc  tain  additional  pleas  together  with  an  affidavit 
of  merits  and  upon  the  termination  of  the  said  trial  the  p  ain- 
tiff  filed  a  motion  to  strike  the  general  issue  and  the  affidavit 
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of  raerits  from  tlie  case  upon  the  ground  that  in  the  opinion  of 
the  \ppellate  Oourt  the  only  triable  issue  vms   one  of  fraud  or 
mistake  and  that  these  defenses  we?  t  not  put  in  issue  under  the 
general  iv'^sue  anu  affidavit  of  raerit.   This  motion  was  allowed 
and  a  judynent  for  )4915.47  was  entered  hy   the  trial  court. 

The  case  was  then  acain  appealed  to  the  Appellate  Court 
for  the  Seoond  Listriot  of  Illinois  and  the  cause  was  again  re- 
versed hy  the  ilppellste  Court  (G-eieer  v  .  City  of  llookford,  S50 
111.  App.  557),   The  court  found  by  its  second  opinion  that 
the  defendant  had  pleaded  payment  (among  other  things)  and  that 
the  ciuestion  of  payment  was  a  matter  to  go  before  the  Jury. 

The  cause  was  again  redocketed  for  the  trial  and  the  de- 
fendant filed  a  special  notice  of  defense  to  be  given  under  its 
geners.l  issue  that  the  -award  of  the  enjj.lneer  was  not  linteuded 
as  an  a^rard  but  as  a  recommendation  ancl  that  if  it  was  an  award 
it  was  by  mistake.  No  fraud  was   alleged  or  claimed  in  such  notice. 

A  motion  was  made  by  the  plaintiff  to  strike  this  motion, 
which  was  denied.  Thereafter  certain  other  notions  were  made  for 
judgment  as  in  casci,;  of  dcf au.lt,  which  were  overruled. 

A  third  trial  was  had  before  e.  Jur^  upon  the  i-arrx-  amended 
special  oouiigs,  the  ca.mon  count,^  and  upon  the  de.''endants  special 
not:;ce  of  defense  and  plea  of  payment. 

^he  plaxntiff  introduced  substantially  the  sam.e  testimony 
that  it  had  in  the  first  case,  incltidiUiV  the  doc^amentary  evidence 
as  to  the  contract,  tne  various  docuxicnts  construing  the  came,  the 
report  of  the  engineer,  etc.   There  was  also  a  stipulation  that 
the  engineer  would  testify  to  certain  matters  if  he  were  preeont. 

At  the  close  of  the  plaintiff's  testimony  the  defendant 
elected  to  offer  no  evidence  whatever.   Thereupon  the  plaintiff 
made  a  -motion  for  a  directed  verdict,  which  was  granted  5ind 
Judgment  entered  against  the  defandaut  for  ^^^4915. 47. 
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The  law  and  all  the  facts  in  this  case,  except  the  question 
of  payment,  have  been  decided  by  the  Appellate  Court  in  the  former 
decisions  in  this  case,  supra. 

Those  decisions  have  fo\md  the  facts  in  the  case  (except 
that  of  payment)  and  the  law  applicable  thereto  and  are  binding 
on  all  courts.  People  v.  llilitigee,  301  111.  884. 

The  court  held  upon  the  first  appeal  that  the  so-called 
extras  were  simply  additional  units  furnished  to  the  city  under 
the  terms  and  conditions  of  the  contract  and  were  such  matters 
as  was  within  the  contemplation  of  the  contract  and  that  the 
same  were  payable  thereunder;  that  the  plaintiff's  engineer  had 
by  his  report  found  the  sum  of  $4:915,4^7   due  the  contractor  on 
account  of  such  extra  work  and  materials  and  that  under  the  con- 
tract that  report  was  made  by  the  engineer  in  the  line  of  his 
duty  as  specified  in  the  contract  and  that  it  was  binding  upon 
the  appellee  in  the  absence  of  fraud  or  mistake.  This  seems  to 
establish  absolutely  the  right  of  the  plaintiff  to  recover  unless 
the  defen  ant  proved  its  plea  of  pajnaent. 

Upon  the  last  trial  the  defendant  offered  no  testimony 
whatever  and  did  not  in  any  sense  undertake  to  establish  its  plea 
of  payment,   ^ayment  is  a  matter  of  defense  ano  to  be  availed  of 
as  a  matter  of  defense  must  be  proven  by  the  defendant.  The  de- 
fendant in  this  case  offered  no  testimony  whatever  to  establish 

such  plea. 

There  being  no  evidence  in  the  record  as  to  payment,  then 
the  testimony  of  plaintiff  {Abs.  53)  that  he  had  not  been  paid  the 
sum  of  $4915.47  the  amount  claimed  b  him,  must  be  taken  as  proven. 

^.7e  believe  that  the  trial  court  correctly  allowed  the  motion 
for  directed  verdict  and  correctly  entered  judgment  for  ^915. 47 
and  that  the  judgment  of  the  trial  court  in  f-is  c-^se  should  be 
affirmed. 


The  judgment  below  is  hereby  affirmed < 
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STATE  OF  ILLINOIS. 

SECOND  DiSTEiCT  | ''''"  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  afhx  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this —day  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirtv- 


Clerk  of  the  Appellaie  Court 

(65027— IM— 9-31)  , 


AT  A  TERM  OF  THE  APPEL 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  secl^nd  jLay  ojf  Februai^,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-two, 
L,   within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  a.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Cleric. 
E.  J.  WELTER.  Sheriff.       266  I. A.  618 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

■  •■-  ^      the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 

follov;ing,  to-wit: 


Gen.  No.  8469  ,      y^enda  51 

IN  THE 
APPELLATE  COURT  SECOi^ID  DISTRICT 
OCTOBER  TEM   1931. 


GEORGE  D.  17AGNER,  ) 

)  Appeal  from  the 

Appellee     ) 

-vs-  ) 

) 

TOLEDO,   FEORIA  and  VffiSTERN        ) 
RAILROAD   CO.,  ) 

) 

Appellant     ) 


Circuit  Court  of 
Peoria  County. 


Baldwin,  J. 


This  is  an  appeal  from  the  Circuit  Court  of  Peoria 
County  prosecuted  to  reverse  a  judgment  of  that  Court,  in 
favor  of  the  appellee  for  personal  injuries  and  for  daraages 
to  automobile  in  the  sum  of  $5,000.00. 

The  declaration  in  this  case  consisted  of  five  counts, 
the  first  count  charging  general  negligence.  The  second  count 
alleged  that  no  bell  was  rung  or  whistle  blown  as  requited  by 
the  statute.  The  third  count  alleged  failure  of  the  appellant 
to  comply  With  a  certain  statute  of  this  State  requiring  signs 
to  be  posted  at  railroad  crossings.  The  fourth  count  alleged 
the  failure  of  the  appellant  to  give  sufficient  warning  of  the 
approach  of  the  train.  The  fifth  count  alleged,  as  negligence, 
the  failure  of  the  appellant  to  maintain  signs,  gates,  flaxen, 

■r..   to  i^ersons  on  the  highway  of  the  presence  of  said 
etc. ,  as  warning  to  persons 

railroad  tracks.  .  «  r>iea 

TO  this  declaration  the  appellant  interposed  a  plea 

^  ^  c.r,fl  p  verdict  of  the  jury  for 
of  general  issue.  Trial  was  had  and  a 

^  <^ps  000  00.   A  motion  for  a  new  trial 
the  appellee  for  the  sum  of  ^,5,000.00. 


.£S91  hhAT  aSCfiOTOO 


.vcfxi:  of)   jo.t'xoer; 


,,0C   CL'. 


tnall'aciqA. 


..:  ,.J|;  lo  we   QHd-  Its  Qlidomctua  ot 
^tctSaia  io9b  eiiT 

©ay  lo  srixrcflw  »txi*>«^^^  -^   -^" 

e-Wl   ,.e..,   .,,,,,   ^^^^^^^         ■  -^-^   «^^   10  .0^^,, 


-2- 


was  over-raied,  judgment  rendered  on  the  verdict  of  the  jury, 
and  the  appellant  prosecutes  this  appeal. 

There  is  little  difference  bet\/een  the  parties  as  to 
the  major  portion  of  the  facts  in  the  case.  It  is  undisputed 
that  the  appellee  was  driving  a  Nash  Coach  in  an  Easterly  direction 
upon  Highway  known  as  Highway  24,  crossing  the  bridge  known 
as  the  Lower  Free  Bridge  lying  between  the  City  of  Peoria  and 
East  Peoria,  Illinois,  about  nine  o'clock  at  night  on  March  18th, 
1930  and  that  a  collission  occurred  between  such  automobile  and 
a  locomotive  at  the  point  where  the  railroad  tracks  of  the 
appellant  intersect  and  cross  State  Route  24,  herein  usually 
referred  to  as  .est  i7ashington  Street,  and  as  a  result  thereof 
the  appellee  was  greatly  injured  and  the  automobile  destroyed  and 
the  engine  of  the  appellant  had  certain  angle  irons  and  a  foot 
board  on  the  locomotive  broken  and  beut  so  they  had  to  be  re- 
moved, 

A  short  distance  East  of  the  Easterly  terminus  of 
this  bridge  State  Highway  No.  8  connects  with  highway  No.  24 
upon  the  Northerly  side  of  seid  Route  24;   These  two  roads  seem 
to  more  or  j.ess  parallel  each  other  for  some  distance  and  be- 
tween the  two  highways  is  the  railroad  right  of  way  of  the 
appellant  herein.  State  Route  IIo,  8  is  North  of  and  Parallels 
this  railroad  right  of  way  for  a  distance  of  approximately  two 

miles. 

As  the  apr^ellee  crossed  the  bridge  driving  his  auto- 
mobile in  an  Easterly  direction  a  train  of  the  apoellant,  consist- 
ing of  a  loconotive  and  several  cars  attached,  was  being 
driven  westward  by  servants  of  appellant  UT5on  the  tracks  of  the 
said  railroad.   At  a  point  about  ninety  feet  East  of  the  Pastern 
terminus  of  the  bridge  the  tracks  of  this  railroa  d  cross 
Highway  No.  24  at  a  very  sharp  angle. 

There  is  a  very  heavy  trawic  over  these  roads  and 
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across  this  bridge.  At  times  as  many  as  a  thousand  oars  per 
hour  pass  over  this  point. 

At  the  time  of  the  collision  the  railroad  company 
did  not  have  or  maintain  any  signs  or  other  warning  signals 
erected  on  a  post  at  the  point  of  intersection  containing  the 
words  "Railroad  Crossing"  or  similar  language. 

Where   the  railroad  tracks  cross  the  highway  that  por- 
tion f  the  roadway  between  the  tracks  and  on  either  side  of  the 
tracks  is  built  up  of  steel  blocks  making  a  smooth  c  ossing 
practically  flush  with  the  pavement. 

There  was  a  large  light  upon  one  of  the  cross  arms 
of  the  bridge  and  at  the  time  of  the  accident  there  were  various 
business  houses  located  upon  and  along  the  two  highways 
above  referred  to,  most  of  which  were  well  lighted  on  the  occa- 
sion of  such  accident.  I'h.ere  were  other  cars  upon  the  road,  all 
of  which  contained  li{xhts. 

As  the  appellee  drove  upon  the  crossing  of  the  rail- 
road his  automobile  and  the  engine  of  the  appellant  collided. 
The  right  hand  front  side  of  the  automobile  struck  or  was  struck 
by  the  right  hand  front  side  of  the  locomotive.  The  automobile 
was  almost  completely  demolished  and  the  angle  irons  and  s*ep 
on  the  right  front  side  of  the  locomotive  were  bent  back  to?7ard 
the  front  wheel  on  the  right  hand  side  of  the  locomotive  and  had 

to  be  removed.  ' 

The  only  questions  in  this  case  (upon  which  there  is  j 

real  controversy)  are  whether  the  appellant  was  negligent  in  the 

operation  of  the  train  and  maintaining  or  giving  warning  and  . 

thereby  caused  the  injury  of  the  apoellee  and  whether  the  plain-  j 

tiff  exercised  reasonable  care  and  caution  for  his  o;m  safety.  ^ 

It  is  strongly  urged  by  the  appellant  that  there  j 

was  no  negligence  upon  the  part  of  the  appellant  and  that  the  j 

appellee  was  guilty  of  contributory  negligence.  It  is  urged 

on  the  part  of  the  appellee  that  the  evidence  supports  the  allegaticn^ 


,d%iofT  Blrli'-  i»vo  QBflff  Tt'Ori 
^sqaco  .Onr.iXJtB't  mf*  floi8^  ^:c  mlt  erf?   *A 

.f.tffJts;f!'co  noJt^oea^^tf.  ^^'^  *»  +eog  b  no  f>9*o»To 

.sseyjanfti  •xoiiiuie    io  "giiiat3©'.r.'0  fcsoiIlfiH"  a&roir 

»fW  lo  ©6i8  to il*t»  Jio  biiB  a^oeai  &iit  fie?*w*©irf  xbitSbci  «fU-  ^^    xioi;r 
sT'SKo  0  rfdoomo  3  s«-i-2^ex»  eifocltf  loed-e  to  Cfi^^  tlii/cf  «i  bjIoax^ 

aarijo  a-)oic  edit   _  -oqu  ftt^ll  osiflX  xi  asw  Qiaii'i: 

Bucl-iBV  BTcet?  o^e-ld-  d-nsBlof'S  &xi&  to  emtt  exl*  *3  fins  ©sblrrd  exlsT  Ic 

3Ya>^i'>:3irf  '-"?*  9ri*  anolB  finfl  Jto«x;  b&lraocL  a&BUcti  aa&niawcf 

-j»o  fo  6©*rf:?jil  Hew  9*i&w  siatsin  to  4«ofB:  ,oa   ije^irtslei  evocTA 

Xl3   jftBorr  9iit  ;  lori^j-o  a^ew  e-xoff':     .trtafeiooB  ilou-a  tc  jioia 

.ad-ri?:J.X  bontBtaoo  ffoxifw  to 

-liiji  arfjT  t^-aoxaacio  -m  o7onfi  ^diXsqcffi  '»rl*  aA 

.ft^biXLco  d'fl.'fJXa.fflfft  B/  ign©  ^^lit  ftflss  BXirfoijaD^foB  aid  6aoi 

>.oj.i*B  apw  -IltfoJao^xnB  ©/fel-  to  afila  ;fnott  feaari  *risii  axIT 

eXlrfGfito*.t;f  .  v/i:^nnfooAi  ©dif  to  adlB   ^jfrioit  fextarf  *xCsi:i  exf*  ^tf 

qe*a  fti.  :  -  ,  -  ;«^-,  jb-jrf-^X'-r.-ft  x-i:9ioXqmoo  *acniXs  asv 

f>TBw«^^  :;3atf  *..iaj  otov-  e-riJ-cxttcaoX  e.  v!:'^   tnoit  i-rfjjin  ariJ  ac 

fiail  baa  srt^offioool  afiia  fenjan  ;^^Ir  Caafiw  ^fnort  ailj 

od;r  m   ^.7<>y.^Xv.  ^    ■X3;i;f^ilw .uTerona-ia  ..   X.je-i 


-rftelq  »rft  iButf'e-f 


V'.'    nrr  .    _  ;. . 


;iwt.H-   otit  bseirao   \;<i<3ferfJ- 

■  "'■'  -^Xjjnottta  ax   tT 

oqa  »onQ8lXauu  on  ajw 

\;.tXJ!:xJ3  aavf  aeXXaqga 

-ufd-  to  tiCBc:  &d&  no 


of  the  declaration  that  the  appellant  was  negligent  and  that 
the  appellee  exercised  reasonable  care  and  caution  for  his  own 
safety. 

The  first  question  to  be  decided  is  what  the  defendant, 
the  Railroad  Company,  did  whereby  their  negligence  contributed 
to  or  caused  injury  to  the  plaintiff,  ue   think  that  it  was 
a  question  of  fact  for  the  jury  to  determine,  as  charged 
in  the  4th  and  5th  counts  under  all  the  circumstances  of  the 
case,  this  being  a  crossing  where  hundreds  crossed  daily,  we 
are  inclined  to  agree  with  the  jury  that  it  was  negligence  on 
. the  part  of  the  Railroad  Company  not  to  maintain  a  flagman, 
signs,  bell  or  some  other  kind  of  a  device  with  which  to  warn 
people  that  tracks  of  the  railroad  were  there,  and  that  trains 
might  cross  the  hard  road  at  any  time.  This  same  question  was 
involved  in  Goodman  vs,  G,  &  E.  I,  Ry.  Company  248  111.  App, 
at  133.  It  was  there  held  that  this  was  a  question  for  the  Jury 
to  decide  under  ill  the  oiroiimstances.  In  the  present  case  the 
jury  fo\ind  that  it  was  negligence  on  the  part  of  the  Railroad 
Company. 

The  other  question  arising  upon  this  record  is— 
was  the  plaintiff  in  the  exercise  of  reasonable  care  for  his 
safety.  An  examination  of  the  record  discloses  some  dispute 
that  the  plaintiff  was  wholly  ignorant  that  there  were  any  tracks 
crossing  the  road,  never  having  been  over  this  particular  part 
of  the  road  but  once  before,  coming  into  Peoria  from  the  East 
over  Route  8  and  turned  to  the  right  of  the  bridge  and  so  far 
as  the  record  discloses  had  no  knowledge  of  the  railroad  tracks 
to  the  left  as  he  crossed  the  bridge.  .An  examination  of  the 
photograph  introduced  in  evidence  by  the  railroad  company  dis- 
closes that  if  you  look  down  the  road  the  railroad  track  is 
scarcely  discernable,  being  flush  with  the  roadway  and  at  night 
a  -Derson  not  aware  that  the  tracks  -r.ere  there  would  have  difficulty 
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in  noticing  these  tracks. 

It  seems  to  be  the  n;.le  in  this  State  that  a  person 
crossing  railroad  tracks  must  approach  the  same  with  the  amount 
of  care  commensurable  with  the  knowledge  of  danger.   (See 
Greenwall  vs.  Baltimore  and  Ohio  R.  R.  Co.  332  111.  627.) 

The  evidence  discloses  that  he  was  probably  going 
between  ten  and  fifteen  miles  per  hour  as  he  approaches  the 
crossing,  that  he  was  looking  for  the  road  that  turned  to  the 
left.  Under  all  the  circumstances  we  think  it  is  a  question  of 
fact  for  the  jury  to  decide  whether  the  defendant  was  guilty  of 
any  contributory  negligence  in  driving  the  car  in  the  manner  he 
did  as  he  approached  this  scene  of  what  afterwards  proved  to  be 
the  accident. 

There  is  a  very  sharp  conflict  between  the  testimony  of 
witnesses  for  the  ap  ellee  and  of  the  witnesses  for  the 
appellant  and  in  such  oases  the  courts  of  this  state  have  almost 
unifomly  held  the  question  of  negligence  and  due  care  and 
caution  to  be  a  question  for  the  jury. 

imd,  although  the  court  on  a  full  cor.sideration  of  all 
of  the  evidence  in  the  case  might  reach  a  conclusion  different 
from  that  reached  by  the  jury,  yet  such  fact  does  not  warrant 
the  court  in  setting  aside  the  verdict  of  the  jury  unless  such 
verdict  is  manifestly  against  the  weight  of  the  testimony. 

In  the  case  of  the  City  of  Chicago  ilailway  Company  vs 

Bohnow,  108  Illinois  Appellate  346  page  352  the  Court  said: 

"As  an  apT)ellate  tribunal,  what  is  our  duty  in 
the  premises?  ^«'ill  it  do  for  us  to  say  that  if 
the  case  had  been  left  to  us  in  the  first  instance 
we  would  decide  it  the  other  way,  and  therefore,  we 
must  reverse  th-e  action  of  the  loner   court?  That 
question  must  be  answered  under  the  guidance  of  the 
decision  of  our  bupreme  Court.   In  a  common  law 
action,  \mder  our  constitution,  la  ws  and  practice, 
the  jury  is  called  in  from  the  body  of  the  people 
to  assist  in  the  trial.  To  these  jurors  are  sub- 
mitted all  questions  of  fact.   They  see  and  hear  the 
witnesses  and  upon  them  is  placed  the  responsibility 
of  passing  upon  the  credibility  of  the  witnesses  and 
of  determining  upon  which  side  is  the  greater  v/eight 
of  the  testimony.   Lowi'y  vs  Orr,  1  Film.  83,  it  is 
said:  "..liere  there  is  a  contraiety  of  evidence  on 
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both  sides,  and-*he  facts  and  circtimstances ,  by  a 
fair  and  reasonable  intendment  will  warrant  the  infer- 
ence of  the  jury,  courts  will  reluctantly,  if  ever, 
disturb  their  verdict,  notwithstanding  it  may  appear 
to  be  against  the  strength  and  weight  of  the  testimony. 
So,  where  the  verdict  depends  upon  the  credibility  of 
.the  witnesses,  it  is  the  peculiar  province  of  the  jury 
to  Judge  of  that  credibilitjr  and  to  attach  such  weight 
to  the  testimony  of  each  as  may  seem  to  be  proper,  after 
a  due  consideration  of  all  of  the  circumstances  arising 
in  the  particular  case." 

To  the  same  effect  are  the  cases  of  Tolman  vs  Race  36  Illinois 

477  and  Halty  vs  r'.arkel  44  Illinois  227. 

In  Illinois  Central  Railway  Company  vs.  Gillis  68  Illinois 

317  page  319  the  court  said: 

"If  iny  rule  of  this  court  can  be  so  well  established 
as  to  be  neither  questioned  or  requiring  citation  of 
authorities  to  support  it,  it  is  that  a  verdict  will 
not  be  set  aside  wiie never  there  is  a  contrariety  of 
etridence,  and  the  facts  and  cirGum.stances,  by  a  fair 
and  reasonable  intendment,  will  authorize  the  verdict 
notwithstanding  it  may  appear  to  be  against  the  strength 
and  weight  of  the  testimony"  Calvert  vs  Carpenter  96 
Illinois  67;  Shevalier  vs  Ceager  121  Illinois  569; 
Bradley  vs  Palmer  193  Illinois  88;  Lourance  vs  Goodwin 
170  Illinois  393. 

In  view  of  this  well  established  rule  and  the  conflict  of 
the  evidence  in  this  case,  the  verdict  of  the  jury  should  not  be 
Bisturbed, 

It  is  urged  by  the  appellant  that  there  is  a  variance 
between  the  allegations  of  the  declaration  and  the  proof.  This 
contention  is  predicated  upon  the  asstuaption  that  the  automobile 
struck  the  locomotive  rather  than  the  locomotive  struck  the 
automobile.  Again  this  is  a  question  of  fact,  which,  as  herein 
shown,  is  a  question  for  the  Jury. 

Some  objection  has  been  urged  that  the  court  erred  in 
refusing  certain  instructions  tendered  on  behalf  of  the  appellant. 
The  Jury  were  fully  and  amply  instructed  as  to  the  law  appli- 
cable to  this  case  and  there  was  no  prejudicial  error  in  refusing 
the  instructions  complained  of. 

Objection  is  also  urged  as  to  the  admission  and  reject- 
ion of  evidence.   The  matters  are  unimportant  and  no  material 
error  in  the  acts  of  the  trial  court  is  shown. 

In  view  of  the  conflict  of  the  evidence  the  court  did 
not  err  in  refusing  to  direct  a  verdict  for  the  defendant 
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(appellant)  and  correctly  submitted  the  questions  of  negligence 
and  contributory  negligence  to  the  jury.  The  jud^ent  should  be 
and  is  hereby  affirmed^ 

Affirmed, 


-V- 
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STATE  OF  ILLINOIS. 

SECOJTD  DisTPacT  J  ""'  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— IM— 9-31)  . 


AT  A  TERM  OF  THE  APPELLATE 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  sec(*d  day  of  Febfuary,  in 
the  year  of  our  Lord  one  thousand  nine  hui*Lred  and  thirty- two, 
within  and  for  the  Second  District  of  the! State  of  Illinois: 
Pr8sent--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIU,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk.         ^   ^_  . 

E.  J.  WELTER,  Sheriff.      J^  t)  O  X»ri«  OXO 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
FF*'-  i  cj  -      ^^^   opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Appeal  from  Girouit  Court  of 
La  Salle  County. 


Gen.  No.  8364 

In  the  Appellate  Court  of  Illinois 
Second  i-istrict 
October  Term,  A.   D.  1931 

Owen  Anderson,  Administrator  of 
the  Estate  of  Anton  Kasprzak, 
Deceased, 

appellee, 

Chicago,  Rock  Island  &,  Pacific 
Railway  Company,  a  Riailroad 
Corporation, 

appellant , 

WOLFE,  J: 

Owen  Anderson,  Administrator  of  the  "tstate  of  Anton 
Kasprzak,  deceased,  filed  a  suit  in  the  Circuit  Court  of  La 
Salle  County,  Illinois,  to  recover  damages  for  the  death  of 
said  Anton  Kasprzak,  alleged  to  have  resulted  from  the  negli- 
gence of  the  appellant  in  the  operation  of  its  passenger  train 
in  the  City  of  La  Salle,  Illinois.  The  accident  occurred 
February  21,  1923. 

The  oilginal  declaration  consisted  of  four  counts. 
A  plea  of  the  general  issue  was  filed.   On  the  first  trial, 
the  court  directed  a  verdict  for  the  defendant  as  to  the  first, 
third  and  fourth  counts,  and  the  case  went  to  the  jury  on  the 
second  count.   A  verdict  of  skSOOCOG  was  rendered  in  favor  of 
the  plaintiff,  on  which  judgment  was  entered.   Thereafter,  the 
judgment  was  reversed  and  the  cause  remanded  by  this  coiirt. 

After  the  cause  was  redocketed  in  the  Circuit  Court, 
plaintiff  filed  three  additional  counts,  to  which  a  plea  of 
the  statute  of  limitations  was  sustained.   Thereafter,  on 
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November  22,  1930,  plaintiff  filed  another  additional  count, 
to  which  the  defendant  pleaded  the  general  issue  and  the 
statute  of  llmitationr..  A  demurrer  was  sustained  to  the  plea 
of  the  statute  of  limitations.   On  this  trial,  plaintiff  dis- 
missed the  first,  third  and  fourth  counts,  and  the  case  went 
to  the  Jury  on  the  second  count  of  the  original  declaration 
and  the  additional  count  filed  on  November  22,  1930. 

The  second  count  after  alleging  that  the  defendant 
operated  "both  passenger,  espress  and  freight  trains'^  averred: 
"The  plaintiff's  intestate  was  passing  along  and  upon  a  cer- 
tain public  hi.  ,hway  in  the  City  of  La  Galle  ImoTm  as  Creve 
Coeur  btreet  and  over  and  upon  the  crossing  of  said  street 
and  over  said  railroad  tracks,  the  same   being  then  and  there 
a  public  traveled  street  and  crossing  within  the  oitj   limits 
of  the  City  of  La  Salle,  in  said  county,  he  then  and  there  be- 
ing in  the  exercise  of  due  and  ordinary  care  for  his  arm   safe- 
ty, when  throut-ii  the  wanton,  wilful  misconduct  and  gross  neg- 
ligence of  the  defendant  company  by  its  agents,  a  certain 
locomotive  engine  and  train  of  passenger  cars  known  as  the 
Golden  htate  Limited  was  driven  through  said  City  of  La  Salle 
and  upon  and  over  said  crossing  in  a  careless,  dangerous,  wanton 
and  reckless  manner,  and  at  a  high  and  excessive  rate  of  speed, 
wholly  regardless  of  the  lives  of  persons  -ho  were  apt  to  be 
then  upon  said  crossing;  by  means  v/hereof  the  plaintiff's  in- 
testate, who  was  then  and  there  passing  over  and  upon  said 
orossing  in  the  night  time,  to-wit;  10  o'clock  P.M.,  was  run 

against,  7^  etc. 

The  additional  count  filed  on  November  22,  1930,  and 
to  which  a  plea  of  the  statute  of  limitations  waa  held  bad, 
alleged  "that  on  February  21,  1923,  plaintiff's  intestate,  being 
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In  the  exercise  of  due  care  for  his  own  safety,  while  crossing 
the  tracks  of  the  defendant  at  the  Creve  Coeur  street  crossing, 
by  reason  of  a  certain  hole  in  se^id  street,  or  the  crossing 
thereof,  which  existed  there  without  fault  upon  the  part  of 
the  defendant,  he,  the  plaintiff* s  intestate,  caught  his  foot 
in  said  hole  in  said  crossing  of  said  street  and  in  some  manner 
unknown  to  the  plaintiff  stumbled  and  fell,  and  was  prevented 
from  promptly  removing  hiCCself  from  said  crossing  and  from 
upon  the  tracks  of  said  railroad  company  by  reason  of  the 
certain  hole  in  said  cross-walk  of  said  street,  which  it  was 
the  duty  of  said  City  of  La  Salle  to  have  kept  in  repair,  and 
which  it  was  no  part  of  the  duty  of  the  said  defendant  company. 
to  keep  in  repair;  and  that  while  the  plaintiff's  intestate  was 
in  such  situation  and  so  circumstanced,  and  incapacitated  from 
promptly  removing  himself  from  said  crossing  or  cross-walk,  for 
the  reasons  aforesaid,  the  defendant  company  by  its  agents 
and  employees  in  charge  of  its  trains  without  knowing  of  the 
inability  of  plaintiff* s  intestate  to  remove  from  said  cross- 
walk and  of  the  raeans  which  prevented  him  from  removing  himself 
from  such  situation  as  aforesaid  while  operating  one  of  its 
passenger  trains  and  engines  in  a  westerly  direction  towards 
and  upon  said  crossing,  wantonly  and  willfully  ran  the  saiae  at 
an  excessive  rate  of  speed,  to-wit ,  40  miles  per  hour,  knowing 
that  persons  might  at  any  time  be  upon  said  cross-walk,  by 
reason  of  which  wanton  and  willful  operating  of  said  train  at  an 
excessive  rate  of  speed,  the  same  struck  the  plaintiff's  in- 

testate,  etc.  " 

The  jury  returned  a  verdict  assessing  plaintiff  s  dam- 
ges  at  IS200.00.  A  motion  to  set  aside  the  verdict  and  for  a 
trial  and  a  motion  in  arrest  of  judgment  were  both  overruled. 
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Judgment  was  entered  upon  the  verdict.   This  case  is  before 
this  oourt  on  appeal  from  such  judgment. 

It  will  be  noted  that  from  the  statement  of  facts 
that  the  defendant  filed  a  plea  of  the  statute  of  limitations 
to  the  additional  count  of  plaintiff's  declaration.   It  is  now 
urged  by  the  appellants  that  the  trial  court  erred  in  sustain- 
ing the  demurrer  to  said  plea.   It  is  insisted  by  the  defend- 
ant that  the  additional  count  of  the  declaration  set  up  a 
new  cause  of  action.  This  suit  was  brought  originally  to  the 
January  Term  of  the  Circuit  Court  of  La  Salle  County  in  1924. 
The  additional  count  was  not  filed  until  November  22,  1930. 
In  the  original  declaration,  there  is  no  count  that  charges 
that  there  was  a  hole  in  the  aidewallc  of  any  kind  or  character 
at  the  crossing;  or  that  it's  condition  had  anything  to  do 
with  the  death  of  the  decedent. 

On  the  first  trial  of  this  case,  the  appellee  over 
the  objection  of  the  appellant,  offered  nroof  that  there  v/as 
a  hole  in  the  sidewalk  at  the  crossing  where  the  accident  occur- 
red, and  that  the  next  day  thereafter,  the  defendant  railroad 
company  repaired  the  walk.  In  deciding  whethsr  this  proof  was 
competent  under  the  former  declaration,  this  Court  in  Vol. 
243,  App,  F-337  say  "The  Court,  over  the  objection  of  appellant, 
admitted  evidence  that  some  of  the  planks  on  the  board  walk  on 
the  west  side  of  Creve  Goeur  Street  were  rotten  and  had  holes 
in  them,  and  that  on  the  morning  following  the  accident  the 
servants  of  appellant  tore  up  the  old  planks  and  put  in  new 
ones.  It  is  insisted  by  appellee  that  the  evidence  as  to  the 
defective  condition  of  the  sidewalk  was  admitted  merely  for 
the  purpose  of  showing  surrounding  conditions  and  circumstances, 
and  that  where  evidence  is  competent  for  one  purpose,  thou&:h  in- 
competent for  another,  it  is  nevertheless  admissible;  that  it 
has  been  held  competent  to  prove  the  condition  of  a  sidewalk 
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a  few  days  after  the  accident  and  also  that  the  sidewalk  was 
repaired  some  days  after  the  accident,  to  establish  the  conditions 
of  the  sidewalk  at  the  time  of  the  accident.  The  declaration  did 
not  allege  that  the  sidewalk,  or  its  defective  condition,  had  any- 
thing to  do  with  the  accident.  A  pleading  is  intended  to  disclose 
a  cause  of  action  or  defense,  and  a  party  has  a  right  to  know  what 
he  is  charged  with  so  as  to  enable  him  to  properly  make  out  a  case 
and  to  prevent  his  being  taken  by  surprise  by  the  evidence  at  the 
trial.   It  is  apparent  from  this  argument  that  the  evidence  was 
offered  not  for  the  purpose  of  showing  the  surrounding  conditions, 
but  for  the  purpose  of  establishing  appellee's  right  to  recover. 
If  he  decided  to  recover  on  the  ground  that  the  sidewalk  was 
defective,  and  that  deceased  caught  his  foot  ti erein,  he  should 
have  so  declared  in  his  declaration.  Without  such  an  allegation, 
the  proof  was  not  admissible  and  constituted  not  only  reversible 
error,  but  it  also  constituted  a  variance  between  the  declaration 
and  the  proof." 

The  language  used  in  the  former  case  clearly  indicates 
that  proof  had  been  offered  of  a  different  cause  of  action  than 
that  set  forth  in  the  declaration.  Garlin  vs.  City  of  Chicago, 
reported  in  the  262  111,  Page  2  572  where  the  same  question  was 
before  our  Supreme  Court,  the  Court  lays  down  one  of  the  tests 
of  whether  a  declaration  states  a  new  cause  of  action  as  follows; 
"One  test  by  which  it  is  determined  whether  the  different  counts 
are  for  the  same  or  different  causes  of  action,  is  whether  the 
same  evidence  would  support  a  judgment  rendered  upon  either. 
This  does  not  mean  that  the  evidence  must  be  admissible,  indiffer- 
ently, u:\der  both  counts  if  it  was  objected  to  on  the  ground  of 
a  variance.  The  question  under  this  test  is,  would  the  saiue  evidence 
unobjected  to,  sustain  the  substantial  averments  of  both  counts." 
Testing  the  additional  count  of  this  declaration  by  this  rule,  we 
are  of  the  opinion  that  the  additional  count  set  forth  a  new  cause 
of  action,  and  the  court  erred  in  sustaining  a  demurrer  to  the 
plea  of  the  statute  of  limitation. 
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There  is  a  question  as  to  whether  the  second  count  of  the 
declaration  as  submitted  to  the  jury,  charged  willful  and  wanton 
conduct  on  the  part  of  the  defendant.  The  count  avers,  among 
other  things,  that  the  intestate  was  in  the  exercise  of  due  aad 
ordinary  care  for  his  own  safety  at  the  time  of  the  accident,  and 
then  undertakes  to  charge  wanton  and  willful  conduct  of  the  defendant 
in  the  handling  of  its  trains,  IVe  are  of  the  opinion  that  not  dth- 
standing  the  language  of  the  pleader  where  it  appears  to  have  been 
the  intention  of  the  appellee  to  make  this  a  wanton  and  willful 
count,  still  it  was  incumbent  upon  the  apoellee  to  prove  by  a 
preponderance  of  the  evidence  under  the  second  count  that  the  de- 
ceased was  in  the  exercise  of  due  care  and  ca^ition  for  his  own 
safety. 

From  an  examination  of  the  record,  it  appears  to  us  that 
the  proof  shows  a  failure  of  plaintiff* s  intestate  to  exercise 
due  care  on  his  part  and  also  shows  that  the  negligence,  if  any 
of  the  appellants,  was  not  the  proximate  cause  of  the  injury  and 
death. 

The  evidence  shows  that  the  defiedent  was  a  man  of  no 
infirmities  either  of  eye-sight  or  hearing,  nor  did  he  have 
any  physical  disabilities.  He  had  lived  in  the  vicinity  of  this 
crossing  for  a  number  of  years  and  was  well  acquainted  with  the 
operation  of  these  trains  over  these  tracks  at  this  particular 
crossing.  There  is  little  conflict,  if  any,  in  the  evidence 
that  shows  that  the  engineer  blew  the  whistle  at  the  whistling 
post  one  mile  east  of  the  station,  and  that  the  whistle  was 
blown  at  a  point,  one-barter  of  a  mile  east  of  the  depot  station; 
that  when  the  engine  was  about  at  the  depot  and  at  the  tire  the 
train  reached  the  Srossing,  the  bell  was  ringing,  the  headlights 
were  burning  and  the  crossing  gates  were  down. 

It  is  our  opinion  that  if  the  second  count  of  the  declaration 
is  treated  as  a  'wanton  and  willful'  count,  t.at  the  evidence  wholly 
"fails  to  Show  any  wanton  and  willful  conduct  of  the  defendant  in 
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the  operation  of  the  train  that  killed  the  decedent,  and  if  treated 
as  a  negligent  count,  then  the  plaintiff  has  failed  to  prove  that 
plaintiff* s  intestate  was  in  the  exercise  of  ordinary  care  for 
^\^  i^^   safety  at  the  time  of  the  accident. 

There  is  no  c  mpetent  proof  h  in  the  record  that  the  foot 
of  the  deceased  was  caught  an  the  hole  of  the  sidewalk.   That  the 
deceased* s  foot  was  caught  in  the  hole  in  the  sidewalk  can  only  be 
surmised  or  conjectured  from  ti'ie  evidence  in  the  case.  The  language 
used  in  our  former  opinion  of  this  case,  on  :aee  341,  we  think  is 
very  applicable  to  this  question  in  this  case  "No  one  saw  him  at 
the  crossing,  near  it,  going  tov/ards  it,  or  in  its  vicinity,"  There 
were  no  blood  stains  on  the  crossing,  and  no  evidence  that  the  body 
had  been  struck  or  toagH*  dragged.  He  laay  liave  been  east  of  the 
crossing  or  west  of  the  crossing,  or  on  it  for  all  the  evidence 
shows,  flls  position  at  the  time  he  was  struck  could  have  been 
established  upon  ciroijELStantial  evidence,  but  ^^here  circumstantial 
evidence  is  used  to  show  a  material  fact,  the  proof  must  be  based 
on  something  more  than  mere  guess,  conjecture  or  surmise.  A 
theory  cannot  be  set  out  and  established  by  circumstantial  evidence 
unless  the  facts  relied  on  are  of  such  a  nature  and  are  so  related 
to  each  other  that  it  is  the  only  conclusion  that  can  reasonably 
be  drawn  therefrom.  If  there  was  evidence  in  the  record  to  prove 
that  the  foot  of  the  deceased  was  caught  in  a  hole  in  the  sidewalk 
as  contended  for  by  the  appellee,  and  that  he  was  unable  to  remove 
it  himself  from  the  path  of  the  approaching  train,  then  the  defective 
sidewalk  was  the  cause  of  the  injury  and  death,  and  it  is  not 
contended  in  this  case  that  it  was  the  duty  of  the  railroad  to 
repair  or  build  a  sidewalk." 

V7e  are  convinced,  even  though  the  additional  count  should 
be  regarded  as  good,  yet  there  could  not  be  a  recovery  unless 
the  ap--ellee  shows  wanton  and  willful  conduct  of  the  defendant. 
After  a  careful  ezaraination  of  this  record,  we  are  unable  to  say 
that  the  evidence  is  such  that  it  can  be  said  that  the  appellant 
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was  guilty  of  any  willful  or  wanton  conduct  that  caused  the  injury 
and  death  of  the  plaintiff's  intestate. 

The  Judgment  of  the  Circuit  0  )urt  of  La  3alle  County,  is 
hereby  reversed  anS  the  cause  remanded. 


STATE  OF  ILLINOIS,         ] 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  oflBce. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


ClerJc  of  the  Appellate  Court 

(65027— IM— 9-31)  . 


AT  A  TERM  OF  THE  APPELLATE  COTaRT 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  seconl  day  of  F-epruary, 
the  year  of  our  Lord  one  thousand  nine  Irrandre^dAnd  thirty-two, 
within  and  for  the  Second  District  of  trfe  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


266  I.A.  619 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
E"i-n  i  V.  "O--     ^j^g  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-v7it: 


Gen.  No.  8387  ^.  nq.  ^ 

In  the  Appellate  Court  of  Illinois 
Second  District 
October  Terra,  A.  .  1931 


The  Feople  of  the  t tate 
of  Illinois 

Defendant  in  error, 

vs. 
Leonard  Piazza 

Plaintiff  in  error, 


Error  to  County  Court  of 
Winnebago  County 


WOLFE,  J: 

The  State's  Attorney  of  T7innebago  County  filed  an  in- 
formation in  the  County  Court  of  said  county,  charging  that  the 
defendant,  Leonard  .  iazza,  "did  then  and  there  unlawfully  and  wil- 
fully carry  concealed  on  and  about  his  person  a  certain  automatic 
pistol,  etc.''   Trial  was  had  before  a  Jury  wbich  found  him  guilty, 
A  motion  for  a  new  trial  and  arrest  of  judgment  were  overro.led  by 
the  court.  The  defendant  was  sevitenced  to  serve  six  months  at 
the  State  ^arsi   at  Vandalia  and  to  pay  the  costs  of  the  proceeding. 
The  case  is  brought  to  this  court  on  a  writ  of  error. 

The  evidence  shovis  that  the  de  endant  and  two  compan- 
ions were  riding  in  an  automobile  in  the  City  of  Rockford,  Illinois, 
A  police  officer  was  looking  for  some  parties  that  answered  the 
description  of  one  of  the  occupants  of  the  car  and  saw  the  young 
man  sitting  in  the  ear  while  it  was  parked  near  the  curb  on  a 
public  street  in  said  city.   The  officer  testified  that  he  \ient 
up  to  speak  to  one  of  these  young  men,  and  as  he  did  so  the  de- 
fendant made  a  motion  as  if  to  get  something  out  of  the  side  of 
the  car.   The  officer  immediately  drew  his  revolver  and  commanded 
the  defendant  to  get  out  of  the  car.  The  officer  called  the  police 
patrol  and  sent  the  defendant  to  the  police  station,  ilfter  the 
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defendant  entered  the  police  car,  the  officer  looked  inside  the 
oar  in  which  the  defendant  had  been  sitting  and  found  in  the  right 
hand  pocket  of  the  car,  near  where  the  defendant  was  sitting:,  a 
.25  caliber,  automatic  pistol,  loaded.   It  is  admitted  by  the  de- 
fendant that  the  pistol  in  question  was  ovmed  by  him. 

It  is  f ii St  urged  by  the  plaintiff  in  error  that  the 
court  improperly  admitted  the  pistol  in  evidence,  because  when  the 
officer  searched  the  oar  he  had  no  search  warrant.  It  is  no?/ 
contended  by  the  plaintiff  in  error  that  this  vms   in  violation  of 
his  constitutional  rights.   If  the  plaintiff  in  error  wished  to 
properly  raise  this  question  he  should  have  made  a  motion  prior 
to  the  time  of  the  trial  to  suppress  the  evidence.   The  record  in 
this  case  shows  that  he  failed  to  do  so.  He  is  not  now  in  a  posi- 
tion to  raise  this  question.  People  vs.  Brccamp,  307  111.  448. 

It  is  next  urged  that  under  the  law  and  facts  in  this 
case,  he  cannot  be  convicted  for  carryintS  a  concealed  weapon  on 
or  about  his  person.   It  is  claimed  that  the  pistol  in  question 
was  not  found  on  or  about  the  person  of  the  defendant.  The  People 
claim  that  it  was  in  such  close  proximity  to  the  defendant  that  it 
could  readily  be  made  available  if  he  wished  to  use  it,  and  it 
was  out  of  sight  of  the  public.  We  think  that  under  the  law  this 
weapon  was  concealed  and  was  close  enoufdi  to  him  to  be  readily 
aoclssible  for  immediate  use  if  desired  and  \inder  the  law  that  is 
the  ■nHif***^  meaning  of  carrying  a  concealed  weapon  on  or  about  the 
person..   People  vs.  Niemoth,  322  111.  51. 

It  is  next  insisted  that  the  plaintiff  in  error  was  not 
convicted  by  a  legal  jury.   It  is  his  contention  that  the  jury 
consisted  of  seven  men  and  five  women,  and  he  so  states  in  his 
argument.  The  record  nowhere  discloses  that  the  jury  consisted  of 
women  and  men,  except  in  giving  their  names.  The  plaintiff  in 
error  accepted  these  jurors  without  any  objection,  and  submitted 
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his  case  to  them  at  the  time  of  the  trial.   There  was  no  challenge 
to  the  array,  nor  any  claim  of  any  irrefrularity  called  to  the 
attention  of  the  trial  court,  eitner  before  or  after  the  trial  of 
the  case,   ".'e  are  of  the  opinion  that  the  plaintiff  in  error  is 
not  in  a  i'osition  to  urge  this  question  for  the  first  tirae  in  this 
court  as  a  cause  for  reversal,  {I'eople  vs.  MoNeal,  346  111.  329). 

At  the  time  of  the  trial,  the  plaintiff  in  error  was 
a  witness  in  his  ovm  behalf  and  on  direct  examination  his  counsel 
asked  him  the  following;  question:  "ilsve  you  ever  been  arrested  or 
convicted  of  any  crime?"  On  Objection  of  the  State's  Attorney  the 
court  refused  to  allow  the  defendant  to  ans\7er  the  question,  and 
it  is  now  urged  that  this  is  error,  as  the  plointiff  in  error 
shouM  have  been  pei-mitted  to  offer  evidence  of  his  ^ood  character. 
He  cites  the  case  of  Jupitz  vs.  The  "^eople,  346  111.  516,  as  sus- 
taining this  contentioh.  No  doubt  in  a  criminal  case  the  defend- 
ant is  permitted  to  offer  evidence  of  reputation  of  goofl  character 
but  we  are  of  the  opinion  that  the  court  properly  sustained  the 
objection  to  this  niaestion,  as  this  is  not  the  ordinary  and  proper 
way  to  prove  the  reputation  of  good  character  of  the  defendant. 

We  find  no  reversible  error  in  this  case  and  the  jud^iment 
of  the  Circuit  Court  is  hereby  affirmed. 
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STATE  OF  ILLIiSrOIS, 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this -day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 
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Clerk  of  the  Appellate  Court 


AT  A  TERM  OF  THE  APPELLATE  COUET, 

li 

Begun  and  held  at  Ottawa,  on  Tuesday,  ttie  secyond  lay  of  Fe^ruaryl  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  th' 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOICA.S  M.  JETT,  Presiding  Justice. 
Hon.  FREL  G.  WOLFE,  Justice. 
Hon.  JAMES  3.  BALDWIN,  Justice. 
JUSTUS  L.  JOHISOI-T,  Cleric. 
E.  J,  WELTER,  S]ieriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to -wit:  On 
Iv'iAii  I  5  !y32   the  opinion  of  the  Court  waa  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8406  Ag.    23 

In  the  Appellate  Cotirt  of  Illinois 

Second  District, 

October  Term,   A.D.  1931 

Fational  Contract  Purchase 

Corporation,   a  Corporation, 

Appellee, 

Appeal  from  County  Court  of 
vs. 

Du  Page  County 
Glen  Building  Corporation, 

a  corporation, 

Appellant, 

WOLFE,  J: 

The  appellant,  the  Glen  Building  Corporation,  a  corporation, 
recovered  a  judgment  in  the  County  Court  of  Du  Page  County,  Illi- 
nois, against  Edward  D,  McLatighlin  and  John  Michalopoulas,  who 
were  at  that  time  and  for  several  years  prior  thereto  had  been 
operating  a  moving  picture  theater  at  Glen  Ellyn,  in  a  building 
owned  by  the  appellant.  An  execution  was  issued  upon  this  judgment 
and  delivered  to  the  sheriff  of  said  county,  who,  on  the  37tb  day 
of  April,  1931,  levied  the  same  upon  the  personal  property  which 
Is  the  subject  matter  of  this  suit. 

The  National  Contract  Purchase  Corporation,  the  appellee 
herein,  served  notice  upon  the  sheriff  that  it  was  the  owner  of 
all  the  chattels  in  question;  the  same  being  enumerated  in  a  cer- 
tain chattel  mortgage  held  by  them,  recorded  in  Du  Page  County,  in 
Book  48  of  Mortgages,  on  page  505,  and  all  the  said  chattels 
situated  in  the  premises  at  540  Orescent  Boulevard  in  the  village 
of  Qflen  Ellyn,  which  premises  are  Icnown  as  the  Glen  or  Glen  iCllyn 
Theater.  The  notice  further  stated,  "You  are  further  hereby  noti- 
fied that  Edward  D.  McLaughlin  and  John  Michalopoulas  have  no 
right,  title  or  interest  whatsoever  in  said  equipment,  the  said 
right,  title  and  interest  of  Edward  D.  McLaughlin  and  John 
Michalopoulas  having  ceased  and  determined  by  the  foreclosure 
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of  said  chattel  mortgage  on,  to-wit,  "the  S8th  day  of  July,  1930 
and  the  undersigned  will  hold  you  liable  for  any  sale  or  attempt 
to  sell,  or  to  remove  or  attempt  to  remove  the  f^aid  chattel 
property." 

The  sheriff  in  turn  notified  the  County  Judge  of  the 
claim  of  the  apDellee.  The  court  thereupon  directed  the  clerk 
to  docket  the  case  and  to  notify  the  appellants  that  the  trial 
of  the  -wne   would  occur  on  the  first  day  of  June,  A,  D,  1931, 
The  hearing  was  had  before  the  court  without  a  jury.  The  appel- 
lee to  sustain  its  contention  called  three  witnesses.   The  appel- 
lants called  no  witnesses  and  offered  no  proof. 

The  first  witness  called  by  the  appellee,  H,jS»R,  Dutton, 

president  of  the  appellee  corporation,  identified  the  chattel 

mortgage  under  which  his  company  claimed  title  to  the  chattels 

in  question,  and  also  identified  the  signatures  of  Mr.  McLaughlin 

and  Mr.  Michalopoulas  to  the  mortgage.  Over  the  objection  of 

the  appellants  the  mortgage  was  introduced  in  evidence.  The 

witness  further  testified  that  on  the  S4th  day  of  July,  1930,  they 

took  oossession  of  the  chattels  described  in  the  mortgage.  They 

put  a  man  by  the  name  of  Thomas  Gary  in  custody  of  the  property 

as  custodian  of  the  ssine.  The  witness  testified  relative  to  a 

conversation  which  he  had  with  Michalopoulas  after  taking 

possession  of  the  property,  of  the  arrangement  they  had  made  with 

a  truck-driver  who  ca^rae  out  of  Ghicpgo,  to  remove  the  chattels 

from  the  theater;  that  some  of  the  property  was  removed  and  placed 

in  the  truck  when  the  police  interfered  and  stopped  them. 

The  appellee  offered  in  evidence  a  copy  of  a  bill  for 

an  injunction  filed  by  the  mortgagors  McLaughlin  and  Michalopoulas 

which  recited  that  they,  the  mortgagors  did  not  receive  from 

appellee  the  sum  of  money  which  the  chattel  mortgage  recites  thpt 

they  had  received;  that  the  mortgagors  did  not  owe  the  appellee 

any  money  whatsoever;  tha.t  the  whole  transaction  was  usurious 

ing 
and  void;  and  the  prayer  of  the  bill  for  an  account/and  injunction 
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to  prevent  the  appellee  from  selling  or  removing  the  chattel 
property.  The  appellee  also  offered  in  evidence  a  copy  of  the 
writ  of  injimction  served  upon  the  appellee  on  the  38th  day 
of  July,  1930,  enjoining  the  appellee  fron  removing  from  the 
theater  and  proceeding  with  the  sale  of  any  of  the  chattel 
property  described  in  the  chattel  mortgage. 

William  Michalopoulaa  was  called  as  a  witness  and  told 
of  his  conversation  with  Mr.  Button,  and  also  as  to  the  manage- 
ment of  the  theater  after  the  appellee  had  foreclosed  his  mortgage. 
At  the  conclusion  of  the  evidence  the  court  entered  an  order 
finding  that  the  appellee  was  the  owner  and  held  title  to  the 
property  in  controversy.  The  description  of  the  chattels  as 
contained  in  the  order  is  the  same  description  as  that  set  forth 
in  the  chattel  mortgage.  The  appellant  prayed  for  an  appeal  to 
this  court,  which  is  allowed. 

At  the  time  the  chattel  mortgage  was  offered  in  evidence 
the  appellants  objected  to  it  as  "being  incompetent,  because  the 
chattel  mortgage  was  neither  acknowledged  nor  recorded  in  the 
county  where  the  mortgagors  resided,  the  same  laeing  void  as  to 
third  persons.   It  seems  to  be  accepted  by  both  parties  to  this 
suit  that  if  the  appellee  took  possession  of  the  orooerty  in 
question  under  its  chattel  mortgage  and  retained  possession  of 
same  before  the  sheriff  made  his  levy  under  the  execution  on  the 
judgment  of  the  appellant,  then  the  question  of  the  validity  of 
the  mortgage  is  not  involved  in  this  suit,  as  the  mortgagee  had 
reduced  the  chattels  to  its  possession  before  the  rights  of  the 
third  parties  intervened  and  its  title  is  good  against  all  persons 
even  though  the  mortgage  may  have  been  improperly  acknowledged 
or  recorded.  aarr-Scott  vs.  Hurd,  9?  111.  315;  Ohipron  vs. 
Feikert,  68  111.  S84.  l.e  think  under  the  circumstances  in  this 
case  the  court  properly  admitted  the  cha^ttel  mortgage  in  evidence. 

It  is  strenuously  insisted  by  the  appellant  that  the 
appellee  did  not  take  possession  of  the  chattels  under  their 
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mortgage  In  such  manner  as  to  bar  the  rights  of  third  parties,  and 
even  if  it  did  tnke  such  possession  it  abandoned  the  same  and 
were  not  in  TDOSsession  of  the  chattels  pt  the  time  the  execution 
was  levied  by  the  sheriff.   In  our  opinion  there  is  no  merit 
in  this  contention.  The  evidence  clearly  establishes  the  fact 
that  the  appellee  took  possession  of  this  property  on  the  37th 
of  July,  1930.  The  record  shows  that  on  the  next  day  the 
appellee  was  served  "rith  a  writ  of  injunction  restraining  it 
from  removing  the  property  from  the  theater  and  proceeding  with 
the  sale  of  any  of  the  chattel  property  in  question.  If  the 
custody  of  the  property  had  not  been  taken  from  the  mortgagors 
surely  it  would  have  been  a  useless  thing  to  file  an  injunction 
suit  against  the  appellee  to  restrain  it  from  disoosing  of  the 
property. 

It  is  next  insisted  that  the  appellee  lost  possession  of 
the  property  and  therefore,  the  execution  of  appellant's  claim 
is  superior  to  that  of  the  appellee.  The  record  shows  that 
after  the  injunction  had  been  served  upon  the  appellee,  arrrnge- 
ments  were  mpde  with  one  William  Mitchel  to  take  charge  of  the 
theater,  Mr,  Diitton  testified,  "Our  custodian  was  out  there 
during  all  thnt  time." 

In  our  opinion  the  evidence  shows  that  the  apt)ellee  took 
possession  of  this  property  and  held  possession  until  the  time 
that  the  property  was  removed  by  the  sheriff  under  his  execution. 

The  ap-oellant  also  contends  that  the  appellee  did  not 
properly  identify  that  property  in  question  as  being  the  property 
described  in  its  chattel  mortgage.   The  court  heard  the  evidence 
and  decided  this  question  adversely  to  the  appellant,  and  we 
think  from  an  examination  of  the  record  it  discloses  that  there 
can  be  no  question  about  the  identification  of  the  property. 

Appellee  insists  that  any  rights  which  the  appellant  has  in 
the  chattel  property,  accrued  to  it,  after  the  mortgagors  in  the 
original  chattel  mortssge  had  filed  their  suit  in  the  circuit 
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court ,  restraining  the  appellee  from  selling  or  disposing  of  this 
property.  Therefore,  the  doctrine  of  lis  pendens  applies  to  the 
appellant's  right  to  acquire  any  interest  in  said  property,  and 
such  interest  is  not  superior  to  the  rights  of  the  appellee. 
Appellant  denies  that  the  doctrine  of  lis  pendens  applies  to 
the  facts  in  this  case.  In  the  case  of  Moore  v,  Zelic,  338  111, 
583,  at  page  589,  the  court  in  their  opinion  say:  "Lis  pendens 
means  a  pending  suit."  Under  the  common  law,  while  a  suit  ras 
pending  nothing  in  relation  to  the  subject  thereof  could  be 
changed,  and  one  acquiring  from  a  party  to  the  proceeding  an 
interest  in  the  property  involved  in  the  litigation,  where  the 
court  has  jurisdiction  of  the  subject  matter  and  of  the  person 
of  the  one  from  whom  the  interest  is  acquired,  talces  such  interest 
subject  to  the  riprhts  of  the  parties  to  the  litigation  as  finally 
determined,  and  is  as  conclusively  oound  by  the  result  of  the 
litigation  as  if  he  had  been  a  party  thereto  from  the  outset." 
"The  doctrine  of  lis  pendens  is  based  on  questions  of  public 
policy  and  convenience  as  necessary  to  the  administration  of 
justice  and  of  full  effect  and  that  an  end  be  had  to  litigation." 
Kemper  v,  Webber,  318  111.  494. 

The  appellant,  however,  insists  that  the  ultimate  object  of 
the  injunction  suit  was  not  the  disposal  of  the  chattels,  but 
wa°  to  decide  whether  the  mortgagors  in  the  chattel  mortgage 
were  indebted  to  the  appellee.  The  bill  for  injunction  st??tes 
that  the  appellee  had  teken  possession  of  the  chattels  in  Question 
and  were  threatening  to  sell  the  aame  under  the  power  conferred 
by  the  ch-=i_ttel  mortgage.  It  seeas  to  us  that  the  court  would 
necessarily  have  to  pass  upon  the  appellee's  rifj:hts  to  the 
possession  of  this  property  in  that  suit.  The  record  does  not 
disclose  whether  the  injunction  suit  had  been  decided  at  the  time 
the  sheriff  levied  the  execution  on  the  chattel  property,  but 
both  appellant  and  appellee  in  their  iJrinted  sxguraents  refer  to 
it  as  being  undecided  at  the  time  of  the  hearing  on  the  rights 
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of  property  in  the  county  court.  The  doctrine  of  lis  pendene 
applies  to  personal  property  and  in  a  proper  case  it  can  be 
invoked  the  same   as  against  real  property.  McOaulley  v.  Rodgers, 
104  111.  582;  Reld  v.  Sheffey,  75  111.  142.  It  is  our  opinion 
that  the  doctrine  of  lis  pendens  should  be  applied  to  the  facts 
in  this  case. 

The  trial  court  in  its  order  found  that  the  National  Contract 
Purchasing  Cbrporation  "is  the  owner  and  holds  title  to  the  follow- 
ing deecribed  chattels",  then  describes  the  chattels.  The  order  does 
not  state  the  reasons  for  the  court  holding  that  the  appellee  is  the 
o-^rner  of  the  nroperty.  As  we  have  stated  in  this  opinion,  we  think 
the  evidence  shows  that  the  appellee  took  and  held  xDOssession  of 
the  property  under  its  chattel  mortgage,  therefore  as  against  the 
appellants,  it  is  the  lawful  owner  of  the  -property. 

The  appellant  insists  that  tais  order  is  erroneous.  It  nrgues 
that  in  a  Judgment  where  the  doctrine  of  Up  pendent  is  applied  the 
order  should  not  have  found  the  ownership  of  the  property  in  the 
appellee,  but  should  have  found  thrt  the  appellant  held  its  title 
subject  to  any  interest  that  might  ultimately  be  established  in 
the  parties  as  the  result  of  the  litigation  in  the  injunction  suit. 
If  the  court  had  based  its  opinion  on  the  lis  pendens  doctrine,  then 
the  judgment  should  have  been  as  contended  for  by  the  ap-oellants, 
but  there  was  sufficient  evidence  in  the  record  for  the  court  to 
base  its  judgment  on  the  actual  possession  and  ownership  of  the 
property  by  the  appellee, 

'^e  find  no  reversible  error  in  the  case  and  the  judgment  of 
the  coTinty  court  of  Du  Page  County  is  hereby  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DiSTEicT  J  I,  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerh  of  the  Appellate  Court 

(65027— IM— 9-31)  , 


AT   A   TERJVI  OF   THE  APPELLATB 


n 


JegTin  and  held  at  Ottav;a,  on  Tuesday,  ihe  second/day  of  Fe'bfMa.vj,/in 
the  year  of  our  Lord  one  thoiisand  dine Qiup^rs^d.   and  thlmy-twO^ 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FREP  G,  WOLFE,  Justice. 
Hon.  JAMES  3.  BALDWIN,  Justice. 
JUSTUS  L.  JOHFSOT,  Cleric. 


E.  J.  WELTER,  Sheriff. 
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BE  IT  BEMEMBEREI',  that  afterwards,  to-wlt:  On 
iAj\l\   ]  Ej  JO,;:;;   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  offioe  of  said  Court,  in  the  words  and  figures 
following,  to~wit: 
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Gen,   No.    8468 


As,   No,    50 


IN  TtlE 
APPELLATE  GO'IRT   OF   ILLIHOIS 
S£0O"D  DiS'miCT 

October  Term,   A.D.    1031 


Lee  Stapleton, 

Ap-oellee 
vs. 
Erm;-   Dewey, 

Appellant , 


Appeal  froni   the  Oirctiit   Coxirt 
of  Peoria  Oonnty. 


WOLFE,  J: 

Tiie  a.pToellee  was  riding  ^-s  a  g^iegt  in  the  an.tOTTiobile  of  S.  L. 
Johnson  when  his  car  collided  with  the  anto'-io'bile  driven  by  ICrma 
Dewey,  the  appellant.   The  appellee  Stapleton  filed  suit  in  the  Cir- 
cuit Court  of  Peoria  Gounty  alles^ing  that  she  hag  sustained  injuries 
as  a  result  of  this  collision  which  were  caused  by  the  negligence  of 
"both  Johnson  and  Mrs.  Dewey,   The  crse  was  heard  in  said  court  be- 
for  e  a  .jury,  and  after  the  evidence  of  the  plaintiff  had  been  intro- 
duced the  plaintiff  dismissed  the  s'-iit  as  to  the  defendajit  8.  L,' 
Johnson,  Johnsor.  was  called  as  r  witness  in.  behalf  of  the  plaintiff 
and  gave  his  version  of  the  accident.  The  jury  found  the  issue  in 
favor  of  the  plaintiff  and  aBsessed  her  damages  at  ^>3,000.00,  The 
case  comes  to  this  Court  on  appeal. 

The  accident  happened  in  the  City  of  Peoria  at  the  intersection 
of  Hamilton  and  Monroe  Streets,  The  car  in  which  the  appellee  was 
riding  was  being  driven  in  a  northerly  direction  upon  Monroe  Street 
and  the  one  driven  by  the  appellant  in  a  westerly  direction  on 
Hamilton  Street.  Hamilton  street,  a,t  the  point  of  the  collision  is 
a  part  of  the  hard-road  system  of  Illinois,  md  by  a  city  ordinance 
of  Peoria  id  designated  as  a  boulevard,  or  throug-h  street.  On  the 
east  side  of  Monroe  Street,  about  13  feet  south  of  the  intersection 
with  Hamilton  Street,  there  is  a  stop  sign.   The  evidence  f5hows  that 
from  this  stop  sign,  you  could  look  to  the  east,  the  direction  from 
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which  the  appellant's  oar  was  approaching,  and  see  down  the  street 
a  distance  of  approximately  one  block,  the  view  being  free  a,nd  open 
at  the  intersection.   The  car  in  which  the  appellee  was  riding,  was 
a  1925  model  Stutz  sedan,  weighing  about  two  tons.   The  car  the 
appellant  was  driving,  was  a  Mo-^n  sedan  of  '-iiuch  lighter  weight.' 
The  collision  occiirred  at  the  north  part  of  the  intersection.  The 
Stutz  sedan  ap-oarently  was  struck  at  the  right  rear  end  by  the  left 
front  end  of  the  Moon  sedan.  The  Moon  sedan  was  only  slightly  in- 
jured, and  was  driven  away  by  the  a-oDeiiant  shortly  after  the  accident,* 

The  apTDellee  is  a  single  girl,  33  years  of  age,  and  had  been 
working  as  a  waitress  at  a  confectionery  store.  Johnson  was  a  married 
man,  who  also  worked  a,t  the  same  confectionery  store.  The  apT)ellee 
had  asked  her  employer  to  get  away  early  on  the  night  of  the  accident, 
and  Johnson  was  taking  her  home  in  his  car.  The  evidence  shows  that 
in  doing  so  he  would  have  to  go  34  blocks  out  of  the  way  fron  the 
direct  road  to  his  home.  Appellee  and  Johnson  were  well  acouainted 
with  the  intersection  in  quest ionj  each  knew  that  Hamilton  Boulevard 
was  a  through  street.  They  claim  that  their  car  came  to  a  complete 
stop  at  the  stop  sign;  that  each  looked  in  an  easterly  direction  and 
saw  no  car  and  proceeded  out  into  the  intersection  at  a  rate  of  speed 
which  in  their  opinion,  did  not  exceed  12  or  14  miles  per  hour.  The 
appellee  said  she  was  sitting  looking  straight  ahead  as  they  drove 
into  the  intersection  and  that  the  front  wheels  of  the  car  in  which 
she  was  riding  had  passed  the  north  curb  line  on  f-Iamilton  Iioulevard 
when  she  first  saw  appellant's  car  approaching.  Johnson,  in  his 
testimony,  substantially  oorrooorates  the  testimony  of  the  appellee, 

Mrs.  Dewey,  the  appellant,  testified  she  approached  the  inter- 
section at  15  miles  per  hour  '^ith  her  front  lights  burning  and  her 
brakes  working  in  good  condition;  that  she  ivas  traveling  westward 
on  the  right  hand  side  of  the  Hamilton  Boulevard  with  her  left  wheel  . 
south  of  the  northern  rail  of  the  street  car  track  in  Hamilton  Street, 
She  testifies  to  the  slight  damage  that  was  done  to  her  caT,  Ther 
was  no  damage  to  the  headlights,  radiator  or  tires,  nor  did  the 
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appellant  receive  any  injuries  and  was  not  dislodged  from  her  seat 
in  the  car  by  the  collision.  A  cab  driver  by  the  name  of  LaVoe  was 
traveling  in  the  sam*^ direction  as  the  appellant  and  a  short  distrpnce 
back  of  her  just  before  the  collision,  and  he  corroborates  the  ap- 
pellant in  her  testimony  as  to  where  she  was  driving,  and  the  rate 
of  STDeed  f;he  was  traveling,   LaVoe  testified  thf^t  a  car  coming  from 
the  south,  made  a  turn  to  miss  the  appellant ,  and  as  the  car  swung 
around  back  into  Monroe  Street,  it  was  hit  by  the  appellant's  err 
and  the  car  turned  over;  that  in  his  opinion  the  car  of  Johnson, 
as  it  came  f ro  ••  the  south  and  entered  the  intersection  of  Monroe 
and  Hamilton  Streets  was  traveling  at  the  rate  of  35  miles  per  hoLir, 
This  is  in  stJbstancc  the  evidence  given  by  the  respective  parties 
relative  to  the  accident  and  the  ap-oellant  very  earnestly  contends 
that  the  evidence  in  this  case  is  not  sufficient  on  which  a  jury 
would  be  justified  in  finding  that  the  appellant  was  guilty  of  negligence 
or  that  her  negligence  was  the  approximate  cause  of  the  injury  to  the 
defendant. 

This  case  was  submitted  to  the  jtiry  for  their  consideration  and 
there  is  no  criticism  in  regard  to  the  instructions  that  were  given 
by  the  trial  judge  to  the  jury  as  being  the  law  apolioable  to  the  case, 
Unleas  this  court  can  say  thf?t  the  verdict  is  raanifestly  ag'^inst  the 
weight  of  the  evidence,  we  woiild  not  be  justified  in  setting  the  verdict 
of  the  iury  aside  or  reversing  the  judgment.  The  reading  of  the  evidence 
In  this  case  discloses  a  very  sharp  conflict  relative  to  the  cause  of 
this  accident.  This  issue  of  fact  was  in  the  province  of  the  jtiry  to 
decide.  They  saw  and  heard  the  witnesses  snd  we  would  not  feel  justi- 
fied in  setting  aside  their  verdict  under  the  circ-om stances  in  this 
case  as  being  contrary  to  the  weight  of  the  evidence. 

There  is  some  objection  to  the  admissibility  of  evidence  and  the 
refusal  to  permit  the  appellant  to  cross-exsxjine  the  appellee;  but, 
we  are  of  the  opinion  that  the  flourt  did  not  err  in  these  matters. 
Complaint  is  also  made  that  the  appellee  waf?  guilty  of  negligence  which 
contributed  to  the  injury,  and  therefore,  should  not  recover.  This 
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was  also  a  question  of  fact  for  the  jury  to  decide,  and  --^e   do  not 
feel  justified  in  saying  that  they  are  not  correct  relative  to  this 
matter. 

The  appellant  charges  the  appellee  and  Johnson  with  collusion 
in  attempting  to  mulct  the  appellant  in  damages.  The  jury  had  a 
better  opportionity  to  observe  the  conduct  of  the  parties  thnn  this 
court,  and  while  there  sre  so  ie  circumstances  that  might  tend  to 
sustain  the  charge  of  the  appellant,  it  is  for  the  jury  to  say  by 
their  verdict  who  siras  right  in  relation  to  the  issTies  in  this  case.' 
This  issue,  they  also  foimd  in  favor  of  the  Ppoellee, 

After  the  collision,  it  was  discovered  that  the  apoellee  had  a 
cvit  on  her  leg  just  above  the  knee,  which  was  bleeding  very  pro- 
fusely*  She  was  taken  to  the  hospital  and  the  wound  was  sewed  up 
and  given  what  appeared  to  be  proper  '>aedical  treatment.   She  went 
home  the  next  morning.   This  accident  happened  on  April  33,  1930, 
The  doctors  testified  ae  to  further  treatment  of  this  wound;  that 
it  caused  her  •oain  pnd  became  infected.  The  evidence  shows  thrt  on 
November  26,  1930,  she  went  back  to  work  as  a  waitress  at  the  Sugar 
Bowl,  the  same  place  tht?t  she  worked  before  and  at  the  same  wae-e  that 
she  wa.s  receiving  prior  to  the  time  that  she  tras  injured;  that  she 
had  been  working  regula,rly  until  ];ay  SQ,  1931,  and  day  of  the  trail 
of  the  case.  The  evidence  did  not  show  what  wa*re  the  appellee  is 
receiving. 

The  appellant  contends  thet  the  amount  of  the  verdict  of  $3000.00 
Is  grossly  excessive.  That  during  this  time  the  appellant  worked 
several  weeks  as  a  waitress  and  spent  one  month  in  the  Jity  of  Chicago; 
that  there  is  no  evidence  of  any  loss  of  wages,  beca.use  there  was  no 
proof  of  the  wages  th?t  appellee  was  receiving  at  the  time  of  the 
injury,  '.'e  oxe  of  the  opinion  that  the  amount  of  this  verdict  is 
excessive  and  should  not  have  been  more  than  #2000.00.   It  is,  there- 
fore, ordered  that  the  appellee  file  with  the  Clerk  of  this  court 
within  thirty  days  from  the  date  of  filing  this  opinion  a  remittitur 
of  ylOOO.'oO;  that  if  said  remittitur  is  filed  within  said  date,  then 


r.B 

a;,Gl  ooXr^   yen*    ,f).rra8i   alriT 

^  ^/•ri*^  '^Bw  wwo."  nfiri  ftfi*  ^'^t  g»>'^b:>  a/>w  oris     »\1bp.sj'X 

ttt9v  .   n<imtc9-'i.-j   Xs.oiSiit^    xi.qo!i€r  aii  o*  fc«ite»<rt.!;  dvJtg  baa- 

..•  9iio{li)   ao.'ioiji  .i&s5^&.^iax  o&^o^ii   brr^  fsjtjsc  trad  J^aoao  4i 

ted*  9-«w  Bffi<?a  dil*   ■■  (>.ixc'.»  ";;:fe  'jsXq  dja^a  »iit   ,Xi»oQ 

cQacf  bjid 

■.r:  j/j.j.--'   1*,-  .i-j  sair-^.:;„v3   b.'\      .aoao  &il*  "io 

•ff*  "^c  :>^  '      -  -  -'-'  .:,4-:«  »aXX*-";CTA  3-- ''J   a03sw  »iit  ^0  tooxqf 


-5- 


the  Judgment  of  the  Oircuit  Court  shall  he  affirmed  for  $2000. 00» 
if  said  remittitur  is  not  filed  within  thirty  days  as  is  ordered 
then  the  case  shall  he  reversed  and  remanded  to  the  Oircuit  ciourt 
of  Peoria  County, 


STATE  OF  ILLINOIS, 

SECOND  DiSTEicT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— IM— 9-31)  , 


1^ 


AT  A   TERM  OF   THE  APPEILATE/colrtj^T 


Begun  and  held  at   Ottawa,    on  Tuesday,    the /second  Rafer  of /..ebr^ary.    in 

the  year  of  our  Lord  one   thousand  nine(h.undred  and  thirty-two,' 
within  and  for  the   Second  District    of  the   State   of  Illinois:    ' 
Present--The  Hon.    THOMAS  M.    JETT.    Presiding  Justice. 
Hon.    FRBL   G,    WOLFE,    Justice. 
Hon.    JAMES   3.    EALDWIII,    Justice. 
JTJ3TUS   L.    JOHI\ISOH,    Clerk. 
E.    J.    WELTER,    Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
|.  MAH  c  0  103/    the  opinion  of  the  Court  waa  filed  in  ths 
ilerk's  office  of  said  Court,  in  the 
'ollowlng,  to-y;it: 


words  and  figures 


I 


B348  Ag.  13 

Mpry  ^Talsh, 


Error  to  the  Circuit  Court  of 
LaSalle  County,' 


Defendant  in  error, 
-vs- 
Wllllam  Connors, 

Plaintiff  in  error, 

JETT,  P. J.: 

This  is  a  writ  of  error  prosecuted  by  Viilliam  Connors, 
plaintiff  in  error,  with  the  view  of  reversing  a  judgment  of  the 
Circu.it   Court  of  LaSrlle  County  obtained  against  him  for  -flPtOO.bO, 
in  an  action  of   assumpsit  brought  by  Mary  "falsh,    defendant   in  error. 

The  declaration  contains  p   special  coimt   and   the  common 
counts.     The  speci?.l  count   is  based  upon  the  breach  of   an  alleged 
promise  on  the  part  of   the  plaintiff   in   error  to  pay  the  defendant 
in  error  flPOO.OO  in  case  she  refr?lned  from  bringing  ?   suit  to 
contest   the  will  of  her  father  John  Connors,  which  was  to  be  paid 
when  the  estate  was  settled  end  all  the  clpiTn<?   agcinst   said  estate 
were  a.diu8ted.     The  declaration  also  contained  a  count  for  mer- 
cha.ndise  sold  and  delivered,   the  consolidated  money  counts,    end 
upon  an  account   stated. 

To   the  declaration  the  plaintiff   in  error  pleaded  the 
general  ispue  and  gave  notice  of   special  defenses  to  the  effect 
th-t  there  was  a  settlement   in  full  of  all  claims  and  dems.nds  and 
that    as   s  result   of    said    settlement   the  plaintiff   in   error  r^aid 
certain  sums  of  money   simply  to  obtain  his  peace  and  avoid  threats 
and  annoyances;    that  the  defendant   in  error  never  had  any  reason- 
able grounds  to  assert   th^rt  the  last  will  and  testament  of  her 
father  could  be  set   aside  or  declared  null  and  void,    and  that   she 
had  received  large  suras  in  the  aggregate  which  exceeded  her  sh-re 
in  the   estate  and   that  therefore  her  claim  was  not  made   in  good 
faith  and  was  without   consideration. 
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A  nviniber  of  reasons  are  assigned  by  the  pl?^intiff  in  error 
for  n  reversal  of  fhe   judgment .' 

The  record  discloses  that  Mary  V/alsh,  defendant  in  error, 
and  William  Connorf^,  plpintiff  in  error,  are  brother  pnd  Bister. 

The  Seventh  01?.une  of  the  Lnst  'ill  of  John  Oonnors,  deceased, 

repdR  as  follows: 

"My  reason  for  making  this,  my  last 
liTill  and  Testsment,  at  this  time  and  em- 
bodying therein  these  provisions,  is  thnt, 
considering  the  past  services  of  all  my 
children,  the  disposition  of  my  property 
as  herein  contained  is  fair  and  eouitable, 
and  I  trust  thrt  all  of  ny  sr?id  children 
will  be  satisfied  therewith  md  th^-t  each 
will  respect  my  memory  by  acceptinf^  the 
provisions  hereof  •without  con-ilaint," 

The  Eighth  Clause  of  said  fill  is  as  follows: 

"The  reason  why  I  give  nothing  in  this 
'Yill  to  my  daughters  Margaret  Erosnah?.n  and 
Mary  Connors  is  because  they  have  been  and 
are  untrue  to  me.  Also  each  of  them  has  al- 
ready received  from  my  deceased  wife,  their 
mother,  and  from  me,  as  rmch  as  they  are  each 
justly  entitled  to  receive;  also  Margaret 
Erosanh'^n  has  not  lived  ^ith  me  or  assisted 
me  in  any  way  since  she  left  my  home  fifteen 
years  since,  ar.d  my  daughter  Mary  Connors  has 
been  already  more  than  paid  for  anything  she 
has  done  for  me." 

The  record  shows  that  after  the  death  of  John  Connors 
Mary  Walsh  filed  a  claim  against  his  estate  for  $541.45  on  account 
of  services  she  had  rendered  the  father  during  his  lifetime;  that 
she  employed  an  attorney  to  represent  her;  that  a  conference  be- 
tween plaintiff  in  error  and  defendant  in  error  and  their  respective 
attorneys  resulted  in  a  compro/iise  hj   which  she  was  allowed  :|350,'00» 
The  defendant  in  error  executed  the  following  receipt: 

"In  consideration  for  the  payment 
to  the  undersigned  of  the  svm   of  ^350.00, 
the  receipt  for  which  is  hereby  acknowledged, 
I  do  hereby  receipt  in  full  and  acknowledge 
full  satisfaction  and  discharge  of  the  claim 
filed  by  me,  the  undersigned,  against  the 
estate  of  said  John  Connors;  said  claim  be- 
ing in  the  total  sum  of  $541 .45  and  accrued 
interest;  and  I  do  hereby  relieve  ojid  dis- 
charge the  said  estate  an^^  the  said  'William 
Connors,  the  residuary  lega.tee  under  said 
"Will,  of  all  claims  and  demand.^;  whatsoever 
due  to  me,  growing  out  of  said  estate,  or 
to  me  by  the  said  John  Connors,  deceased,  in 
his  lifetime." 
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Ssid  receipt  was   sig-ned  by  defendant   in  error  and  dated  J^me   2,   19P7, 

The  defendant   in  error  testified  that  her  brothers  -John 
Connors,   Timothy  Connors  md  'filliara  Connors,  plaintiff  in  error, 
carae  to   her  home   at   Dwight,    Illinois,    about   a  week   after  the  death 
of  her  father  and   at   th?t   time  plaintiff   in   error   said  he  ivgg   sorry 
the  will  was  made  out   as   it  was  snd  th:;t  he  woxiM  malce   it   right  with 
her;    that  her  brothers  Timothy    end  John  Connors  heard  the   statement; 
her  brothers  Timothy  and  John  Connors  testified  that  they  had  no 
recollection  of  going  to   the  hoae  of  the  defendant   in   error   ?:t  the 
time  and  on  the  occasion  mentioned  by  her  and  thrt   they  never  heard 
any  such  conversation  as  was  testified  to   bjr  the  defendant   in  error, 
John  Connor  testified  he  was  never  at  Dwight   pt.  the  home  of  defendant 
in  error  with  her  brother  William,  plaintiff  in  error. 

Defendant   in  error  contends  that   subsequent  to   the  settle- 
ment of   her   claim  by  which  she  was  paid  |350.00  ,  and  for  which  she 
gave  the  receipt,    she  complained  of  the  provisions  of  the  will  to  her 
brother  and  threatened  to  bring  a  suit  to   set  aside  the  will;      that 
plaintiff  in  error   agreed  to  pay  her  if   =5he  rirou.ld  not   do   so  and  th?t 
she  had  repeatedly  requested  him  to  mal:e  the  payment  biit   th?t   he  failed 
to  make  it   and  therefore   she  instituted  thAX)  cause. 

Plaintiff  in  error  denied  thot  he  made  any  proTdses  to  pay 
defendant   in  error  |1200.00  or  any  sum  to  prevent  her  from  bringing 
suit   to   contest  the  77111  of  her  f-^ther. 

Sometime  afterwards  defendant   in   error  presented  a  claim  for 
services  against  plaintiff   in  error.      She  employed  an  attorney   in  this 
behalf  and  they  had  a  conference  with  the  plaintiff  in  error  snd  his 
attorney  and  thereafter   an  agreement  was  reached  and   she  was  paid  |100, 
Willisa  gave  her  a  note  for  |100,  payable  in  six  •■aonths  from  dnte  "nd 
she  executed  a  receipt  which  is   in  the  words  and  figures  follo^'^ing: 

"This  31st  day  of  March,   A,   D, 
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19S8  received  of  '/illiara  Connor e  his  note 
for   1^100.00,    dated  J'larch  31st,    1928,    due 
in  Six   (6)    months   nfter  date   in  full  of  any 
fend  all   clrdras  and  demands  of  whatever  kind 
and  cherpcter  thpt  the  undersigned  may  heve 
or  claim  to  have  against  him. 

Dated  at  Ottawa,   Illinois,   this 
31st  day  of  March,   A.D.   1938," 

Nothing  was   SFild  hy   the  defendant    in  error    at   the  times 
the  settlements  were  made,   to   her  attorneys  about  the  alleged  agree- 
ment on  the  part  of  the  plaintiff  in  error  to  pay  her  fl,?00.'  if  she 
would  refrain  from  bringing  a  suit  to   contest  the  will. 

We  have  exarainfid  the  record  and  are  of  the  opinion  that 
the  findings  of  the  jury   ond  the  jxTdgraent  of  the  trial   court   are 
manifestly  p^ainst  the  ^iFeight  of  the  evidence  and.  th-'t   the  co-ntention 
of  the  defendant   in  error  is  unreasonable.     ITe  r.re  unable  to  conceive 
how  she  could  employ  a  lawyer  to  press  a  claim  of   :*541,45  against  her 
brother  for  services  pfter  the  tiiae   she  claims   the   8i?;reemer^t   to  i-ay 
her  ^IPOO.OO  was  made,    ^nd  ^hen  she  comes   to   a  settlenent   of   th'^t 
claim  and  represented  by  her  attorney,    she  nakes  no   s'agfrestinn  con- 
cerning the  larger  claim  of  ^IpISOO, 

It   does  not   a-opear  that   she  she  had  a,ny  reasonable  ground 
for  bringing  a  contest.     The  recitals   in  her  receipts   are  strong 
evidence  of  the  ^mrt  of  good   frith  in  her  threat   to   institute  pro- 
ceedings,   if   indeed  she   ever  made   such  a  threat.      "e   are   inclined 
to   the  belief  that   the   jury   in  reaching  the  verdict   it   did,  was   in- 
fluenced by  the  admissions  of  improper  fevidence.     The  court,   over 
objection  of  counsel  for  plaintiff  in  error,  permitted  the  plaintiff 
to   show  the   relations  which   existed  between  her  and  the  other  members 
of   the  family  over  a  period  of   a  number  of  years  -orior   to   the  death 
of  the  testator;    her  experiences  as  a  school  teacher;    her  giving  up 
of  her  profession  and  ^^orking  at  her  father's  house;    a  detailed  ac- 
count of  the  work  she  performed  there;   of   a  love  affair;    her  marriage 
and  the  displeasure  of  the  father  over  the  marriage  and  other   things 
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which  were  admitted  in  evidence  which  obuld  f^hed  no  light  whatever 
ut>on  the  alleged  threat  of  the  contest  of  the  will.   This  imnroper 
evidence  created  in  the  minds  of  the  jury  a  belief  that  Mrs.  Walsh 
had  not  been  fairly  treated  in  the  disposition  of  the  estate  ?nd 
the  verdict  was  th-e  result  of  tnst  influence  rather  thpn  from  any 
justifiable  conclusion  th?t  the  agreement  of  her  brother  V/illiam 
Connors  to  pay  her  |1200.  was  actually  entered  into. 

The  jud|?^ent  is  reversed  on  accoimt  of  the  errors  in 
the  admissibility  of  evidence  and  because  the  verdict  appears 
to  be  contrary  to  the  manifest  weight  of  the  evidence  and  the 
cause  is  remanded. 

Judgment  reversed  and  cause  remanded.' 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 

(65027— IM— 9-31)  . 


AT  A  TERM  OF  THE  A.'F'PEfLA'^   (JOURT, 


Begun  and  held,  at  Ottawa,  on   Tiiesdaji  the  dicond  day  of  Pebr-uary,  in 
the  year  of  our  Lord  one  thousany  nine  hundred  and  thirty-two, 
within  and  for  the  Second  Distrfct  of  the  State  of  Illinois: 
Present --The  Hon.  THOMAS  M.  JETT,  Presiding  Juatioe. 
Hon.  FREL  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 

JUSTUS  L.  JOHWSOIT,  Cleric.  f^ 

E.  J.  TOLTEE,  Sheriff.        2  O  t)  X«A«  QliJ 


BE  IT  REMEMBEREL,  that  afterwards,  to~wlt:  On 
■'^'AR  S  0  i332    "^^^^  opinion  of  the  Court  web  filed  In  the 
Clerk's  of  floe  of  said  Court,  in  the  words  a,nd  flgurea 
following,  to~wit: 


ContemDt 
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The  People  of  the  State  : 
of  Illinois,  t 

Petitioner, 
-vs- 
Harry  J.  Cooper, 

Respondent . 

JETT,  P.J.: 

Cn  June  19th,  1930,  Sarah  2,  Beckwitb  of  the  City  of  Aurora, 
County  of  Kane  and  State  of  Illinois,  VTarren  W,  Beckwith,  .'arren 
Wallace  Beok'^ith,  Jr»,  by  ^^'arren  /.  Seckwith  his  guardian  and  next 
friend,  and  Vera  Beckwith,  filed  a  petition  in  this  Court  nirected 
against  one  Harry  J.  Cooper  of  the  City  of  Aurora  in  said  County 
and  Stflte,  a,nd  represented  thct  they,  the  petitioners,  were  appel- 
lants in  a  certain  cause  then  uending  and  undetermined  in  the 
Appellate  Court  of  the  Second  District  in  said  State  of  Illinois; 
that  said  cause  csjne  to  said  Appellate  Court  by  virtue  of  ?n  spoeal 
from  an  order  of  the  Circuit  Court  of  Kane  Gotmty  overruling  a  motion 
on  behglf  of  spid  at)r-ellants  (the  petitioners  here)  to  dismiss  said 
proceeding  then  pending  in  the  Circuit  Court  of  Kane  County,  by  reason 
of  the  lack  of  jiirisdiction  of  said  court  over  the  persons  interested 
in  and  the  subject  matter  of  a  testamentary  trust;  that  the  appeal  to 
this  court  was  perfected  by  the  filing  of  sn  approved  appeal  bond  on 
December  30th,  IG^'Q;  that  upon  the  perfection  of  said  appeal  the 
jurisdiction  of  the  Circuit  Court  of  Kane  Counts/,  if  any,  pertaining 
to  said  testamentary  trust  ceased,  and  that  of  this  court  attached; 
that  notwithstanding  the  fact  tl.at  the  Circuit  Court  of  Kane  County 
after  December  30th,  1929,  had  loet  jurisdiction  over  ssid  csuse,  and 
although  said  Harry  J.  Cooper  knew  said  appeal  had  been  perfected, 
yet  in  total  defiance  of  the  jurisdiction  of  the  Appellate  Court  of 
Illinois,  Second  District,  and  with  complete  disregard  therefor,  the 
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said  Harry  J.  Cooper  on  the  "ath  day  of  April,  A,D,  19'^0,  without 
notice  to  ap::'ellpnt9,  (the  petitioners)  or  any  trustee  or  "benef iciciry 
under  said  trust,  aoplied  t-  the  Girciiit  Court  of  Kane  County  Kx 
Parte,  the  Hon,  John  K,  Newh?ll  presidinp:,  and  after  s  hearing  ob- 
tained ?n  or^er  fron  the  said  Circuit  C-^urt  finding-  that  said  Circuit 
Court  had  Jurisdiction  of  said  trust  snd  thrt  srld  Cooper  wrs  duly 
appointed  and  nullified  as  trustee,  and  directed  the  proceeds  and 
revenues  fro-^i  said  truBt  now  accrued,  or  hereafter  to  pccrue,  should 
be  deposited  in  the  Old  Second  National  Banlc  of  Aurora,  iJ.linois; 
and  further  directed  that  said  Harry  J«  Cooper  recuire  the  Western 
Wheeled  Scr^oer  Company  of  Aurora,  Illinois,  and  the  Austin  I'pnufactur- 
Ing  Gonpany  of  Harvey,  Illinois,  to  deposit  8.ny  and  rll  divid,ends  vrith. 
8?id  bank;   that  said  order  also  reqi'.ired  any  pnd  all  trustees  of  said 
estate  to  d.eposit  any  money  received  fr'^-'n  snid  corporations  in  said 
bank  and  authorized  the  bank  to  pay  out  said  deposits  upon  the  signa- 
ttire  of  said  Harry  J«  Cooper  slone;  th-t  said  order  also  reoirired 
said  SarpJi  11.  Beckwith  to  file  a  report  showintr  her  receipts  ar?d  ex- 
penditures 8S  tru.^tes  rithin  thirty  days  fron  the  entry  of  said  order; 
that  said  Hax'ry  J,  Cooper  notwithstanding  s?id  a^-^peal  has,  since  the 
perfection  thereof,  attended  a  director'^  meeting  of  the  ^'festern  Wheel- 
ed Scraper  Co  ipany  and  sought  to  vote  the  stock  therein  owned  by  the 
trust  estate  of  Warren  Beokwith,  deceased,  and  in  other  ways  sought 
to  direct  the  policy  of  the  rapns^ement  of  said  estate  and  control  the 
funds  thereof  to  the  exclusion  of  Sarah  E,  Beck^ith,  the  sole  sur- 
viving testanentory  trustee,  and  Denis  H.  Grady  and  Dr.  './.A.  Sternberg, 
who  are  the  trustees  amointed  by  the  Oircitit  Court  of  Henry  County, 
Iowa;  that  said  Harry  J.  Cooper  is  a  director,  and  the  said  Hon.  John 
K.  Newhall,  Judg:e  of  the  Circuit  Court  of  Kane  County,  was  or  is  a 
director  of  said  Old  Second  National  Bank  of  Aurora,  Illln-'is.' 

The  petitioners  nrayed  that  a  rule  be  entered  by  this  Court 
requiring  Tlarry  J.  Cooper  to  show  cause,  if  any  he  have,  'j^ithin  a 
reasonable  tine  to  be  fixed  by  this  Gotirt,  why  sn   attachment  should 
not  issue  against  him  for  contempt  of  this  Court  and  th^t  he  be  pun- 
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ished  for  i\   contempt  for  wilfully  pxixsuing  p  courpe  of  o.onrluct  defy- 
ing the  ;juri sd i Co J  on  of  this  Oo^irt  aM  crlorile.ted  to  "bring  the  Court 
into  disrepute  --^nd  disrespect.  Cn  April  .^Ist ,  1931,  p  suDplemental 
petition  was  filed  hy  Sarah  £.  Beckwith,  individually  and  as  trustee 
testamentary  of  the  estate  of  'Sarren  Beckwith,  decease^,  together  with 
the  other  petitioners  '^i.entioned  in  the  oripin^l  petition  filed  herein 
and  represented  thrt  there  is  pending  in  this  Jourt  g  proceeding  therein 
it  is  sought  to  cause  Harry  J,  Gooper,  respondent  herein,  to  be  punished 
for  contempt;  th?t  said  proceeding  was  instituted  on  or  a'b':^ut  June  19th, 
1930,  "by  petitioners  herein;  thrt  the  facts  and  circumstances  herein- 
after set  forth  were  unJcnown  to  the  petitioner  s  at  the  time  of  the 
filing  of  the  original  petition,  and  t'.h.at  siich  facts  and  circtmi stances 
hereinafter  set  forth  but  recently  came  to  the  kno"7ledge  of  these 
petitioners,  and  th.?t  the  petitioners,  at  the  tir^e  of  the  filing  of 
the  originrl  petition  herein,  had  no  means  of  ^scert?inment  of  the 
facts  hereinafter  to  oe  related;  thct  SL.iid  cause  pending  in  this  Court 
was  perfected  "oy  the  filing  of  an  approired  ?;ope;'l  "bond  on  Dece^iher  30uh, 
A.D.  19r^9,  and  thpt  upon  the  perfection  of  said  appe-1  the  jurisdiction 
of  said  Court  of  said  Kane  County,  if  any,  nertaining  to  the  s^^bject 
matter  of  said  aooeal  ceased  ?nd  the  jurisdiction  of  the  A"0"oellate  Court 
attached;  that  notiTithstnnding  the  fact  thot  the  Oircirit  Cou.rt  of  Kane 
County  after  December  30th,  1909,  h^id  lost  .iuriscUcti^n  over  said  cause 
and  said  Harry  J.  gooper  !cne^  thct  said  appeal  hs.d  been  perfected,  and 
although  the  fact  that  the  jLirisdictirn  of  said  appeal  was  attached  to 
this  coiu-t ,  said  Ha.rry  J.  Cooper  in  tota,l  defiance  of  its  jiTif^diction 
and  rrith  co-;Tplete  disregard  therefor,  begsn  and  -Dttrpued  a  curse  of 
conduct  calculated  to  cast  discredit  on  the  saic^  Ap~}e:-.late  Court,  in 
this,  thot  the  said  Harry  J.  Cooper  took  coiTplete  chrrge  rmd  control 
of  the  funds  cSi6.   property  of  said  tr-ast  estate  and  collected  the  in- 
cone,  issues  and  profits  therefrom,  and  exercised  dominion  and  control 
over  said  funds  and  issues  therefroi  to  the  exclusion  of  Sarah  E.  Beck- 
with, the  testamentary  trtistee;  that  while  said  Harry  J.  Cooper  had 
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c^ntrol  of   3Pid  funds  and  the  proceeds  therefro^i,   he  made   sun'^ry 
and  nutmeroas   expenditures  therefron  without   notice  to   B?.id    .arsJi 
E.   Beckwith,   the  tesitojnentnry   trustee,   or  without  notice  to   any 
person  interetsted  in  said  trust   f md,    and  tact  on  January   8th,   1930, 
and   divers   dr-ye  thereafter  up  to   r.nd  including-  Octobfir  ?7th,   1930, 
he   expended  and    crused  to   be   expended  various   sums  of  money  'irhich 
are   eet  out   in  the   supplemental  petition,   and  fiv't    said   exn end ituree 
were  made    ty   said  Harry  J.    Cooper  on  his  ov-n  pernonpl  orders   and 
wifHout   notice  to    any  of   the  persons   inter^^^sted  in  said  trust   estate 
nnd  without   notice  to   or  the   consent  of   Ssj?ah  E.   Beckwith,   testamentary 
trustee  of  s?i'''.   estate,  or  without   notice  or  consultation  "^ith  the 
tru.stee8  aooointed  "by  the  Circuit  Court  of    Ifenry  County,   Iowa;    that 
the  items  of   expenditures  of   the  said  Harry  J.    Cooper  apperr  in  the 
report  '^^hich  ^as  filed  by   said  Cooper   in  the   Circuit   Coiirt  of  Kane 
County  wherein  he   sought   an  order  of   said  Jircuit   Cmurt   of   said   Oounty 
approving  his  actions  and  expenditures-     ir-etltionerg   ag?in  prayed  that 
the   supplemental  petition  be  talcen  and  considered  in  connection  with 
the  original  petiti">n  filed  herein  and  pray  that  Harry  J,    Cooper  be 
adjudged  in  conte-.npt  of  this   coui-t   for  ipilfully  pursuing  a  course  of 
conduct  defying  the   jurisdiction  of  this   Court   and  calculated  to  bring 
the  Court   into   disrepute,    and.  thst   he  be  punished  etc.,   for  contempt, 
Tiie   said  Harry  J.    Cooper,   respondent,    answered  the  original 
and   supplemental  petitions  p-f^--   set   forth  that   on  May   n4th,   19^9,    the 
Circuit    Cotirt  of  Eene  Co mty  entered  an   order  rp-oointine'  hin  co- 
trustee with   said    Sarah  E.   Beckwith  of   the   tru^t    estate  of    .Jarren 
BecTc'Vith,   deceased,   created  oy  the  last  will  and  testament  of  said 
deceased,  which  said   order  was  entered  upon  a  petition  of  the  respondent 
filed   in  the  Circuit   Court    on  said   "'ay   S4th,   1929;    that  by  said  order 
Sarah  B.    Deckr^ith  was  to   contintie   as  co-tr\istee   in  the  matter  of   said 
trtiBt    estate;    thr>t  her   oond  was  fixed  at    350,000.    and  thpt   the   same 
was  filed  and  approved  by  the   Court;    that   Sarah  i!].   Beckwith  prayed  an 
apoeal  fro^n  the  ordnr   om^oiutinf^  the  respondent   trustee  and  subsecnxently 
withdrew  the   same;    that   the   said  Sarah  E.   Beckwith,   trustee,   and  the 
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other  petitioners  entered  a  motion  in  spiti  Oircnit  Court  rt   the  May 
Term  1939,  to  dismiss  the  proceedings  in  -hhe  Circuit  Court  in  the 
matter  of  the  trust  estate  of  Warrer  Beckwith,  deceased;  fapt   the 
motion  was  heard,  and  on  the  Slst  day  of  October,  1939,  the  motion 
to  dismiss  was  overruled  and  from  said  order  overruling  the  motion 
to  dismiss  r.n  nv-oer.l   vran  prayed  for  to  the  Apcellpte  (Joiirt  of  the 
Second  District,  which  a.iDoe^l  w?s  perfected  and  the  transcript  of 
record  filed  to  the  Febraary  Ter/a  1930  thereof. 

Further  answering  the  respondent  denied  thr<t  upon  the  perfect- 
ing of  said  arj-oepl  the  jurisdiction  of  the  Circuit  Corrt  of  Kane 
County  ceased  and  that  of  the  Appellate  Court  sttc'ched;  denied  that 
the  Circtiit  Court  of  Kane  CoTinty,  pfter  the  filing  of  the  appeal 
bond  on  December  30th,  19?9,  lo?t  jurisdiction  ever  the  trust  estate; 
that  the  rnoeal  by  paid  8ara.h  E.  Beci-^ith,  and  the  other  parties 
joining  therein,  was  from  the  order  of  the  Circuit  Goi,).rt  entered 
on  October  31st,  19r9,  overruling  the  motion  to  dismlsB  said  pro- 
ceedings; denied  that  the  A-^-nellate  Court  acquired  jurisdiction  of 
said  tru-^t  8st?;te  by  virtue  of  said  appeal  and  denied  that  sold  order 
appointing  the  resr.ondent  as  suoh  t-n3gtr:e  was  in  any  na„nner  suspended 
o.r  affected  by  the  apT'>eal  fro:^:  said  order  denying  said  motion. 

Rem^cndent  answering  states  th^t  he  is  advised  by  his  co-msel 
and  believes  that  the  a.p-ceal  from  the  nrc^er  overr'iling  said  motion  to 
diemisB  said  nroceedinp^s  rUd  not  brine:  before  the  A-.ioeil^ourt  for 
review  the  order  apioointine-  him  trustee  except  as  a  mere  incident  and 
as  a  matter  of  proof  in  connection  -^ith  the  motion  to  rlismiss;  that 
the  apperl  perfected  by  the  petitioners  presented  for  review  only  the 
order  fron  which  said  a-o-^-eal  was  prayed  and  allov^ed;  that  the  over- 
ruling and  denying  s?id  motion  to  dlFinisB  did  not  operate  as  a  super- 
eedeae  go  that  the  execution  of   the  order  anr-ointing  him  as  trustee 
was  suspended  or  in  any  wise  affected  dtiring  the  pendency  of  the  appeal; 
that  the  Circuit  Court  had. jurisdiction  to  enter  the  order  appointing 
respondent  such  co-tr-j.stee. 
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Ftirther  answering  the  resDondent  says  that  the  things  he 
did  under  and  by  virtue  of  his  appointment  as  trustee  was  done  in 
good  faith  because  he  believed  it  was  his  diity  to  so  act  in  dealing 
with  the  trust  estate;  th.-'t  the  sum  or  sums  of  money  paid  out   by  him 
as  trustee  was  done  under  and  by  the  direction  of  the  order  of  the 
Circuit  Court  of  Kane  County;  that  after  the  decision  of  the  Appellate 
Court  directing  the  Circuit  Court   of  Kane  County  to  relinquish  juris- 
diction and  to  dismisp  the  proceedings,  he  filed  his  petition  in  the 
Circuit  Cotirt  of  Eane  Ootmty  advising  Judge  Newhall  of  the  decision 
and  requested  instructions  as  to  the  filing  of  a  petition  for  certior- 
ari, and  under  the  directions  of  the  Circixit  Court  filed  a  petition 
for  certiorari  in  the  Supreme  Court;  and  thrt  in  so  doing  he  necessarily 
incurred  expenses,  all  of  which  was  advised  ?<nd  directed  by  the  Circuit 
Court  of  Kane  County  and  that  the  prosecution  of  the  ssid  certiorari 
and  the  Incurring  of  said  expenses  was  ri'-jrsuant  to  the  authority  and 
direction  of  the  said  Circuit  Court;  fast  Sarah  E.  Beclcwith  was  not 
notified  of  the  application  for  said  orders  for  the  -^ayment  of  said 
expenses  complained  of  because  she  refused  to  recognize  the  respondent 
as  co-trustee  and  declined  to  have  ary  relations  with  hi'n  as  such 
trustee;  that  the  trust  funds  derived  froa  said  trust  estate  ^nexe 
deposited  in  the  Old  Second  National  .3ank  after  the  aoTjoint-aent  of 
this  trustee  in  the  same  manner  as  thej'  had_  been  so  deposited  for  more 
than  twenty  years  nrior  to  the  aupointraent  of  this  respondent  as  trustee. 

Further  answering  said  respondent  says  he  is  not  a  lawyer 
rely 
and  could/only  npon  the  Circu.it  Co-nxt  .^nd  his  view  with  reguect  to  his 

appointment  and  as  to  the  ri?;hts,  obligations  and  duties  as  such  trtistee 

as  well  as  unon  the  advice  of  his  attorneys;  that  in  all  his  conduct  as 

a  trustee  he  disdains  any  intentio  :  whatever  of  doing  Gn;/thing  either 

by  way  of  coininiesion  or  omission  to  ignore  the  .juri?;diction  of  the 

Appellate  Court  or  to  commit  any  act  in  violrtion  of  itf^  •iuri<5diction 

or  dignity. 

The  proceeding  sought  to  be  dismissed,   mentioned  in  the 

original  and  supplemental  petitions,  was  from  an  order  of  the  Circuit 
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Court  of  Kane  County  ref-'rsinp;  to  dismiss  certain  proceedings  there 
pending,  wherein  a  testamentary  trust  \mder  the  will  of  Varren 
Beckwith,  deceased,  was  "being  administered.   It  pxtneaxe   that  Warren 
Beckwith  a  resident  of  Mt .  Pleasant,  Go  ^nty  of  Henry,  rnd  State  of 
Iowa,  exeoated  a  last  will  ard  testament  on  SeptemlDer  15th,  1897. 
After  making  oert?in  bequests  in  frvor  of  his  v/ife  and  daughter  he 
created  a  testsnentnry  tru.et  for  the  benefit  of  his  three  sons. 
The  said  .'arren  Beckwith,  testator,  by  said  will  appointed  his  wife, 
Sarah  S.  Beckwith,  lit.  Pleasant,  Iowa,  Charles  :.  Smith  of  Aurora, 
Illinois,  and  W.  I,  Babb  of   Mt,  Plesant,  Iowa,  as  executors  end 
exempted  them  f ro  i  living  bond  as  such  executors  for  the  discharge 
of  pny  trust  or  d\ity  under  the  will.  He  directed  the  said  executors 
to  holri,  manage,  control,  invest  and  reinvest  such  trust  estate.  He 
provided  th-'t  in  case  of  the  death  or  reftisal  to  act  of  any  one  or 
more  of  the  truBtees  "the  Probate  CcLirt  shall  appoint  some  tru.gty 
and  discreet  person  or  pers'^ns"  as  successor  or  succespors  in  trust 
who  are  to  give  suffici-^Tit  bond.   Subsequently  the  testator  executed 
a  codicil  to  his  will.   On  Octl'^ber  3nd,  1905,  the  testator  den?rted 
this  life,  and  the  ipill  including  the  codicil  was  admitted  to  probate 
by  the  District  Court  of  Henry  County,  Iowa.   T^e  executor 8  and 
trustees  naiaed  in  the  will  oualified  and.  proceeded  to  the  adsninistra- 
tion  of  the  estate.  On  December  19th,  1903,  sn  order  was  entered  in 
said  court  closing  and  settling  the  estate  and  discharged  the  execut- 
ors as  such.   It  recited,  however,  that  the  execatorr;  are  not  dis- 
charged or  freed  from  any  other  liabilities  imposed  upon  them  under 
said  'Till  but  are  continued  in  ?ffioe  for  the  purpose  of  carrying  out 
their  dxities  as  to  the  reapinir^i;  assets  of  said  estate  with  all  of 
the  powers  conferred  upon  then  under  the  will  and  that  they  are  direct- 
ed to  mp.ke   a  report  f ro  n  time  to  time  to  that  court  or  to  such  other 
court  to  which  administration  of  such  trust  may  be  reiaoved. 

It  appears  that  Sarah  E.  Beckwith  and  Y^.  I.  Babb,  two  of 
the  trustees  raoved  from  Henry  County,  Iowa,  to  Aurora,  Illin'^is,  in 
1908.   The  property  constituting  the  trust  fund  was  Ipjgely  the  stocks 
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In  industrial  cnrporntions   in  Illinois.      Chrrles  H.    Smith,   the 
third  trustee,   died  in  1910.     Mrs.   Beckwith  and  Eablj  continued  to 
act    8.S  co-trustees  until  Babb's  death  Seioteraber  4th,   1925.      Sub-. 
aeouently  Myron  0.   At^ood  of  A:;rora  was  appointed  to    succeed  Vi/.l, 
Babb*     Atwood  qualified  and   acted  as   a  trustee  until  February   86th, 
1939,   when  he  died.      After  tlie  death  of  Atwood,   Mrs.   Beckwith  ap- 
peared, in  the  Circuit   Court   of  Krne  County   tnc.    ly  petition  requested 
the  a.ppointraent   of  one  Denis  H,   Grady  as  a  cc-trastee  to  assist  in 
administering  the  trust   estate  remaining,    etc.,   a  part  of   the   estate 
having  been  previously  given  to   sons   according  to   the  provisions  of 
the  will.      Tiie   court   refused  to   appoint   Graxly   and  appointed. one  Harry 
J.    Cooper  of  Aurora,    trustee,    and  fixed  his  bond  at   ^^50,000.      Sub- 
sequently the  petitioners  filed  a  raotion  asking  the   court   to   relinqiiish 
jurisdiction  over  the  estate  and  dismiss  the  proceedings,  which  vhb  by 
the  court  denied  and  an  v,-':)oea.l  was  piosecuted  to  this  coiu*t.     An  opin- 
ion was  written  by  this   court   and   the   game  ?7as  filed  on  July  7th,   1930, 
and  was  reported  in  r'58   111.    App.   411,    in  which  it   was  held  thrt   the 
trustees  lipo   wronecfully  procured  t-ie   Circuit   Court   of  L'ne   -^ounty, 
Illinoip,    to    assume   jurisdiction  over  the  trust    estate  and.  thrt   the 
motion  for  the  court   to  relincuish   such   jui'iBdiction  c'nd  dismiss  the 
proceedings   should  have  been  piloted.     A  petition  for  a  writ   of  certior- 
ari was  filed    cy  Harry  J.    Cooper  in  the   Supreme  Court   to   have  the   case 
reviewed.      The  writ  was  denied  and  the  opinion  of  the  Appellate  Court 
became  final.      In  his   ansrer  to   the  orlzinf-l   and  suriplemental  petitions 
the  respondent    insists  th'-t   the  motion  to   dismiss  the  proceedings   and 
the  denial  thereof  by  the  co\i.rt  i?ras  not    a  final  order   rnd  that   en  appeal 
from  Vie  order  denyinp'  the  motion  to   disiniss  did  not   deprive  the   Cir- 
cuit   Ozvxt   of  Kane  County  of   its   jurigdiction.      The  appeal  froj  the 
order   denying-  the  motion  of   the  oetitions   to    dis.aiss  the  pr-^ceedings, 
pending  in  the   Circuit   Court   of  Kane  County   adininisterinp-  the  trust 
estate   in  question,   was  filed  December  30th,   192'?,    r-nd  a  certificate 
of   evidence    ^as  filed   -^n  Jsnuar^'   8th,    1930.      Mter  the  perfecting  of 
the   apr^eal  on  December  50th,   19S0,   the  cause  was  pending  in  the  Appellate 
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Ooxirt    •^nd  would  pend  there  rmtil   its   terminr  tion  by   a  decision 
of  the  coTort.      Kotwithstanding  the  fpot   th?t   the   axipeal  hr^d  been 
perfected  and  with  notice  to   the  re^-nondent   he  appeared  before 
the  Circuit   Jourt  of  Ilane  County  on  At)ril   riOth,   1930,   and  obtained 
an  order  from   said   Jircait    Jourt   finding   ewong  other  thiiig;q  thr.t 
the  Circuit    J-'urt   no'7   (i.e.    A-^ril   33th,    1930)    has   juriGdioti-^n  of 
the  subject  matter  of  gaid  trunt;    {?.)    th^t   said  Harry  J.   Oooper 
{Teer^->n.rten-t  herein)    is  now  acting  3S  co-tr-astep;    (3)    thpt  rsg-oondent 
was   a  duly   oualified  and   acting  trustee;    and  orderin?;   (1)    thr-t   the 
income  fr-ira  csrtnin   p?h5re.q  of    gtocl:  o'Tned  by   said    tru^t   estate 
should  be  deposited  I'ith  the  Old  Second  National  Danl:  of  Aurora, 
(?)    that   Harry  J.   Cooper  notify  certain  corporr^ti^nR  thereafter 
to   deposit   all   dividends   in  the  banlc;    (3)    th-'.t   said  oori3or?>tions 
be  notified  th-^t   they  be  not   recfaired  to   look  to   the   auplicrtion 
of  any   such  dividendn  as  tnnint   funds;    3,nd    (4)    o-axah  E.    T^eokmith 
as  one  o""   the  trustees   sh~ll  file   a  \Tritten  re-oort    of   the  pqgets 
and   expenditures  in  said  trust   estate  nth;ui  thirty  days  from  the 
entry  of   the  order   :uid  th':^t   Harry  J.    Cooper  fiihonld  notify  her. 

It   appears  that   the  respondent   C'~'ntinied.  to   set   as  trustee 
not   only  during  the  pendency  of   t'le  caune   in  the  Appellate  Court  but 
after   the  filing  of  the  opinion  by  the  A.^pell^te  O'^urt   en6    subseqtient 
to   the  tine  of  th?  refusal   of  the  Suprene  Court   to   hear  the   case  on  a 
netition  for   e  writ   -^f  Cf^rtior^ri,      This  court  held  that   the  Circuit 
Court   did   not    aaVv=?    i ar isdicti-'Ti   to    spnor.nt   a  trustee,' 

When  the   Circiiit   Co-^^rt  denied  the  riotion  to   dismiss  the 
proceedings  for  the  ^^rsnt   of   jurisdiction   and   the  appeal  wrs  perfected, 
t"~;e   Oircu.  t    Court   of  Kane   Ci^tinty  then  lost   jurisdiction  over  the  case. 
It   is   arg^aed  by  the  resDor.dent   thct   this  tbr  not    a  fiaf^l   order  and  for 
thnt   reason  the   court   did  not  lose  it?  right   to    entertain  jurisdiction 
of  the   subject     istter.      It  was   a  finsl  order  ati-?   such  an  order  that 
■oronerly   could  be  spre^led   froi  ?nd   it  was   »ppe«led  .f-cr^it  and  it  was 
held  as  hereinbefore   ntated  thot   the  Oircriit   CoTjrt  of  Tr.ne  County  had 
no    .iurisdiction  in  t' >.(=■■  nreraises.      After  t}ie   aooeal  bond  is  duly  filed 
the   juripdiction  of   the  trial   oourt   ceases  ?nd  th-t   of  the  Appellate 
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trlbunal  attaches.     The  effect  of  perf-^ctin"  the   a-otjepl  is  not  to 
vac?te  the  iud,^ent,  order  or  decree  appealed  from  but  to    suspend 
its  operation- 

In  People  vs.   Para,    "^ys   111,    181-184,    the  court    said,    "All 
the   casep  fro'i  ex  Parte  Thatcher,    2  Gilra,   1G7,   do^rn  to    the  present 
time  hold  th^t    «  pf^rfected  apue^l  Oi^erates  t  >   stay   any  further  pro- 
ceedingn  by  the   court   re- dering  the    judgment   or   dscree  aopeflel  from. 
The  only   excention  to  this  rule  r^e  knc-  of  is  that   in  divorce  cases 
after  3.n  apoeal  has  beers  perfected,   the  trial  court  niay  ra-ke  a  further 
order  as  to   aliTaony  btit  this   is   erpressly  authorised  by   statute,    and 
in  Slzas  vs  Slzas,   183   111.    160,    and  Jenkins  vs  Jenlcins,    91  111.    167, 
it  T7as   sold  thc^t  this   statute  created  an  exception  to  the  r  'le  depriv- 
ing the  court   renderin.^  the  decree  of   p.irisdiction  to   enter  fnjther 
orders    '.n  thp  case  after  an  a-ooeal  -was  perfected." 

In  Masters  vs  Master??,    '^49   111.   Aoo.    35P-357,    the  court 
said:    "The  lav?  is  well   settled  tho.t  when  an  8.voer\2.  in  the  case  is 
perfected  to   the   SuT^re^e  or  A^oellate  OoiTrt   the   court   fror.i  -hich  the 
appeal  h^s  been  tr^ken  loses    jurisdiction  of  the  case  until  after  the 
appeal   h^.s  been   finally  disoosed  of  by   appellate  tribunal." 

In  Watkins  vs  Dunbar,   ?18   111.    174,   tho  oo-irt   held;    "V/here 
an  ap'^eal  is  perfected  to   the  Appellate  Oourt  the   Oircait   0  nirt  loses 
jurisdiction  of  the   case,    all  proceedings  in  the  Court  are  st-^yed,   and 
it  hsg  no   authority  to   enter   any  order  until   the   case  is    -r'>oerly  re- 
instated." 

In  McGby  vs  The  Acme  Automatic  Printing  Oo  :-pany,    373  111.' 
276,    the  coiu-t,    in   speaiing  of  the   effect  of  perfecting:  an  ap""eal, 
amon*?  other  things   said:    "The   apt?eal   reraoved  tVie  cause   to  the  Aopellate 
Oourt    and  the  trial  court   lost   all    jurisdiction  and  had  no  power  there- 
after to   enter  any  order  on  the  motion  to   vacate  the   judgment." 

'Yhen  on  anoeal  bond   is  filed  the   jurisdiction  oi'  the  trial 
court   ceases   pnd  thot  of  the   aonellate  tribunal   attaches  snd   all   sub- 
seanent  ^roceedinfjs   are  orocedure  in  the   appellate  tribun?l.      David 
vs  T'-^e  Ootamercial  Futual   Accident   Oompsny,    ?43   111,   43, 
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The  only  auegtlon  reraaininr-  to  fte  disposed  of  Is  whether 
or  not  the  respondent  is  entitled  to  be  discharged  as  hsvinr-  pnrp-ed 
himself.   In  his  enswer  the  res  >ondent  states  that  he  is  not  a  lawyer 
and  could  rely  only  upon  hiR  attorneys  a.nd  the  Circuit  Judpce  end  hie 
view  with  respect  to  the  right p,  oblij^ations  and  duties  of  himself 
as  such  trustee  under  all  of  the  fr^cts  and  circumstances,  all  of  which 
were  within  the  knowledge  of  said  Circuit  Judge;  and  the  sair^  respondent 
further  answering  states  thpt  kn   all  his  conduct  as  such  trustee  he 
disclaims  any  intention  whatever  of  doing-  anything,  either  by  way  of 
commission  or  omiogion,  to  ignore  the  iiirisdiction  of  this  court  or 
to  comrait  any  act  in  viol-^tion  of  its  jurisdiction  or  dignity. 

From  which  is  disclosed  by  thp  record  we  take  it  thst  the 
contempt  complained  of  is  wh"t  is  kno-vn  as  a  criminal  contemot.'  The 
rule  is  th;t  in  criminal  contempts  alleged  to  have  been  conimitted  out 
of  the  presence  of  the  court,  if  the  defendant's  sworn  answer  is 
sufficient  to  acquit  him  he  is  entitled  to  be  discharged,  Oster  vs 
People,  192  111.  473-479. 

In  Re  Sst.vte  of  Beckwith  vs  Cooper,  358  111.  Apd.  411,  we 
said  that  the  jurisdiction  wrongftilly  assumed  by  the  Circuit  Court 
over  the  trust  estate  should  be  relinquisbed  and  the  oroceedings  in 
that  court  should  be  dismissed.  This  was  a  mandate,  which  should 
have  been  promptly  obeyed  by  th^t  court  and  regarded  by  the  litigants. 
The  Circuit  Court  of  Kane  County  h?d  no  authority  to  appoint  a  trustee, 
and  atterirpts  to  administer  the  trust  sir.ce  the  opinion  of  this  court 
was  filed  have  been  in  violation  of  our  order.   However,  the  respondent 
disavows  all  intention  tO  disobey  or  disregard  the  mandate,  and  asperts 
thr-^t  his  acts  were  done  in  good  faith  as  a  result  of  advice  of  coi.msel 
and  directions  of  the  chancellor.  We  must  take  it  as  true  th;  t  he 
received  ?nd  acted  upon  such  adviee  and  directions.  If  he  did,  the 
fault  does  not  lie  in  him  and  he  stands  purged  of  contei^sipt.  The  rule 
against  him  is  for  that  reason  discharged,. 

Rule  dischnrged. 
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STATE  OF  ILLINOIS. 

SECOND  DisTEiCT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  afSx  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 

(65027— IM— 9-31)  . 


AT  A  TEEM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottav/a,  on  Tuesday,  tlie  second  day  of  Pebruafy,  i 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-ti|o, 
within  and  for  the  Second  District  of  the  State  of  Illinois:* 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FREL  G.  WOLFE,  Justice. 
Hon.  JAMES  3.  BALDWIN,  Justice. 

..3^3  L.  .,o».o,,  oie...       26  6  I.A.  619' 

E.  J.  WELTER,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAR  i  i;  '-b':^    the  o;piiiion  of  the  Court  was  filed  in  the 
01er3c's  office  of  said  Coart,  in  the  v;orda  and  fljgrare3 
following,  tO"y;it: 


Gen,  No,  8386 


Agenda  25. 


The  People  of  the  State 
of  Illinois, 

Petitioner, 

T3. 

Harry  J.  Cooper, 

Respondent , 


Contempt 


Jett,  P.J. 

The  matters  and  things  involved  in  this  cause  are  oontrolled 
by  the  opinion  filed  in  The  People  of  the  State  of  Illinois  vs. 
Harry  J.  Cooper,  being  General  No.  8385,  For  the  reasons  therein 
stated  the  rule  against  him,  the  said  respondent,  the  said  Harry 
J.  Cooper,  is  discharged. 

Rule  discharged. 
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STATE  OF  ILLINOIS. 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 

(65027— IM— 9-31)  , 
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AT  A  TERM  OF  THE  APPELLATE  COI^T, 

^    1    I 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  secondyaay  ft   Februarj^,  in 
the  year  of  our  Lord  one  thousand  nine  hundBied  an^  thirty-tw^, 
within  and  for  the  Second  District  of  tha^'State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon,  FRED  G-.  YifOLFE,  -Justice, 
Hon.  JAMES  3.  BALDWIN,  Ju-stice. 
JUSTUS  L.  JOHNSOU,  Clerk. 
E,  J.  WELTER,  Sheriff. 

266I.A.  620 
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BE  IT  REMEMBERED,  that  afterwards,  to -wit:  On 
Al'ii?'  19oZ   "^^'^^  opinion  of  the  Court  was  filed  In  the 
Clei'lc's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Appeal  from  the  Circuit 
Court  of  La  Salle 
County 


8458  Ag,    44. 

In  the  Appellate  Coui t  of  Illinois 

Second  District 

October  Teim,  A.D,  1931 

Herman  A.  K art en,  Conservator  of 
the  Estate  of  Christ  Guehler, 

appellee, 
vs. 

Bert  W.  Meads,  et  al, 

appellant , 

and 

W.  C.  Gilmore,  et  al, 

appellants, 
vs. 

William  Guehler,  et  al 

appellees. 

Consolidated. 

WOLFE,  J: 

Herman  A.  Llarten,  as  conservator  of  the  l^lstate  of  Christ 
Guehler,  filed  a  bill  in  the  Circuit  Court  of  La  r^alle  County, 
Illinois,  against  W.  C.  G-ilmore  and  Bert  v/.  Meads  to  set  aside 
and  cancel  a  note  for  the  sum  of  $5,000.00,  which  note  had  been 
executed  by  said  Christ  Cuehler  to  said  Bert  V7.  Meads,  and  also 
to  cancel  a  certain  trust  deed  given  to  \I .   G.  Giltaore,  as  trustee, 
which  had  been  executed  by  the  said  Christ  Guehler  on  a  seventy 
acre  faim  omied  by  Guehler,  and  which  had  been  given  to  secure 
the  payment  of  the  $5,  000,00  note  to  17.  C.  Gilmore,  as  trustee, 
and  Bert  W.  Meads  as  the  owner  of  the  ^'5je00o00  note,  filed  suit 
in  said  court  to  foreclose  said  trust  deed,  alleginc  that  default 
had  been  made  in  the  payment  of  interest  coupons  on  said  note. 

The  two  cases  coming  on  for  hearing,  were,  by  agreement  of  the 
parties  and  order  of  the  court,  consolidated  for  all  purposes, 
the  same  questions  being  ^.atised  in  each  case.   The  theory  on  which 
the  complainant  in  the  first  case  sought  relief,  and  on  which 


83^8 


*o  lata  J:  a  baooeH 


3H 

lit 


.«▼ 

tijjoilO  9x1*  aoTcl  Ifleq  crA 
ell  Be  aJ  !to  tiuoO 

.I>etnX>iIC8iioD 

,-^;rairoO  stLla'i:.  aJ  "io  d"iuoC  &liJOs.l.  gxjcf  nl  Ilxcf  .3  Lelil  ,i©XrieirO 

e/yinB  ;f&s    ccT  3l,.         .  .       .      taxii«sa   ,aioflJtIXI 

rreocf  fiBri  stoc  ifeJt/m  <  00 , 000 ,  3*,.   xo  xaruc.  L.jonB9  JtoA 

vJiievee  b  bo  'xeXii©x;4)  tajLariO  fiiBa  arfJ  ycf  fied-uoex©  ne©cf  J&Brf  *-foXj3W 

o'TLceri      .1    r.■.J:^  «ee<f  bni  tici  ,  -      -^tf  b9mo  snal  ©iojb 

^OD*eu'i;f  es   ,  ©toMir  ,*   sJox;  uO.OOO   ,3^  ©jcij   Ic   JflSiintflq   «"*•■ 

tiire  boLzt   ,ed-ofl  00.006,C)fr  eilJ  !to  lernro  sif*  ba  aibseM  ,W  JieS  Jbxui 

^Xx;Bl3fi  cB;  Cle   ,f)9eJb   Jbi;-i*  BXas  6eicXo«»'xo1  oij-  itixxco   f-ica  ill 

.9tca  £>JtB«  no  aaoquQO  tBe'ieial   lo  ,tafc;u\Bq  ~^tLi  at  ebtm  need  liBii 

exi*  1«  #aeaB«i^  -^cf  ,»i«iw  ,gniajB6rf  io1  ac  jui.jaoo  ssaeo  ow*  axIT 

»  '  '^  jOt&blloBact    ^tiuco  erid-   to  lefiio  6iiB  H&tt'LBq 

riol^x  .  )aao  xloBa  cl   ^©a /34   AXiiod  anolcfaaifp  exoaa  90^ 

■fo-:  ,  txl3i;r>8  oaso  ititlt  oil*  n±  tfxuexiIflXqxBco  eif* 


-s- 


defense  was  made  in  the  seoond  oase  was,  that  at  the  time  of  the 
execution  of  the  note  and  trust  deed  Christ  Guehler,  the  laaker 
thereof,  was  mentally  incompetent  to  execute  said  note  and  trust 
deed,  or  to  transact  ordinary  business. 

The  case  wos  referred  to  the  I  aster  in  Chancery  to  take  and 
report  the  proof,  but  for  some  reason  the  Master  was  not  to  report 
either  his  conclusions  of  law  or  of  the  facts.   The  proof  was 
taken  and  reported  to  the  court  and  a  hearing  had  on  such  proofs. 
After  examination  of  the  record  the  court  held  that  the  equi;|tles 
of  the  case  were  with  the  complainant  in  the  first  suit,  and  with 
the  defendants  in  the  second  suit;  that  at  the  time  of  the  execu- 
tion of  the  note  and  tinist  deed  Christ  Giehler  ?/as  mentally  unsound 
and  was  not  mentally  responsible  for  his  acts.   The  court  ordered 
that  the  trust  deed  and  note  be  surrendered  and  cancelled.   It  is 
from  this  decree  that  this  appeal  is  prosecuted. 

In  the  year  of  1890  Christ  Guehler  came  to  this  country  from 
Germany.  He  had  some  schoolins  in  Gemiany,  but  had  never  gone  to 
school  in  the  United  States,  and  could  neither  re^d  nor  write  the 
English  language,  except  to  write  his  own  name.   Christ  Guehler' s 
father  owned  a  70  acre  tract  of  land  in  La  Salle  County  near  the 
town  of  Sarlville.  This  land  is  the  same  that  is  covered  b?  the 
trust  deed  involved  in  this  suit.  After  the  death  of  the  father 
Christ  Guehler  acquired  this  70  acre  farm,  and  he  and  his  sister, 
Lena  Guehler,  lived  on  the  same  until  his  death.   Christ  farmed 
the  premises  and  carried  on  the  ordinary  farming  operations. 
Some  time  about  the  year  1900  he  was  overcome  by  the  heat,  and 
it  is  the  contention  of  the  appellees  that  this  seriously  affected 
him  mentally,  as  well  as  physically  from  that  time  down  to  the 
day  of  his  death,  and  that  he  was  always  reserved  and  somewhat 
peculiar.  Sometime  during  the  year  1919,  at  which  time  real  estate 
prices  for  farm  land  were  very  high,  Christ  Guehler  sold  his  farm 
to  one  R.  A.  Strong.  He  immediately  became  dissatisfied  and 
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repurohased  it  from  Strong,  giving  strong  §2,500  to  release  him 
from  his  contract  of  sale.  Some  time  in  the  summer  of  1920  he 
again  decided  to  sell  his  farm  am    went  to  one  T.  E.  Kidney,  a 
real  estate  agent,  and  asked  him  to  sell  it  for  him.  Kidney 
sajr  the  defendant  T.leads  and  Meads  finally  agreed  to  purchase  the 
farm  for  $360.00  per  acre,  (which  the  evidence  shov^a  it  was 
reasonably  worth  ;>500,00  to  ^?550,00  per  acre)  that  being  the 
price  asked  by  Guehler  for  the  faim.  A  contract  was  entered 
into  on  July  3,  1920,  by  which  iieads  agreed  to  pay  §500,00  cash 
to  Guehler,  but  how  the  balance  was  to  be  paid  does  notfc  appear 
from  the  evidence.  Mead  was  a  tenant  farmer  and  apparently  was 
not  a  man  of  any  means. 

After  the  sale  was  made  a  great  many  people  told  Guehler 
that  he  should  not  have  sold  the  farm.  His  sister  opposed  the 
sale.  She  did  not  wish  to  leave  the  farm.  He  immediately  offered 
Meadar  $8,000.00  to  let  him  out  of  the  contract,  which  offer  Meads 
refused.  Meads  did  tell  him  to  the  effect  that  if  he  could  find 
and  furnish  him  a  farm  as  good  as  the  one  Guehler  had  sold  to  him 
he  would  let  him  off,  Guehler  then  went  to  a  man  named  Albert 
Schmidt  and  asked  him  to  try  to  get  the  land  back  for  him.  Schoaidt 
saw  Meads  and  told  him  if  ho  would  take  what  Strong  got,  that  is 
|;2500,00,  he  would  see  Guehler  and  see  if  he  would  give  it.  Meads 
told  Schmidt  that  Guehler  had  already  offered  him  ;)8,000,00  and 
he  would  not  take  it.  Meads  said  he  would  not  accept  the  offer 
made,  but  would  take  another  piece  of  land  as  good  as  that  of 
Guehler' s.  Shortly  after  thisr  conversation  Guehler  arrived  at 
an  agreement  vrith  Meads  which  pro'vlded  that  lAeads  should  cancel 
the  contract  and  in  consideration  therefor  Guehler  would  pay  Heads 
the  amount  he  had  paid,  which  was  §500.00,  §1000.00  in  cash  and 
his  note  for  )5000.00  secured  by  a  trust  deed  on  the  land. 

At  the  time  of  this  transaction  and  for  sometime  previous 
thereto,  the  defendant  in  the  original  bill,  V/.  G.  Gilmore,  was 
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cashier  of  the  Earlville  National  Bank.   It  appears  from  the 
evidenoe  that  this  bank  drew  papers  for  their  oustomers,  etc. 
That  on  September  22,  1920,  Ciuehler  and  Meads  went  to  the  Larlville 
National  Bank  to  close  up  the  deal  and  that  Gilmore  drew  the  note 
and  trust  deed  for  them.  Prior  to  this  date  Sohmidt,  the  man  who 
had  endeavored  to  make  the  deal  between  Guehler  and  Meads,  but  had 
failed,  told  Gilmore  that  Guehler  was  mentally  incompetent  and 
because  of  that  fact  incapable  of  making  a  contract.  Gilmore  drew 
the  notes  and  trust  deed  as  directed,  but  before  they  were  signed 
by  Guehler,  Gilmore  called  in  Dr.  V,'.  F.  Holstein,  a  practicing 
physician  of  i^Jarlville  to  see  Guehler  and  ascertain  whether  or  not 
he  was  mentally  competent  to  sign  a  contract. 

Willis  A,   Marten,  who  is  now  president  of  the  First  National 
Bank  of  Earlville,  drafted  the  contract  between  Guehler  and  Meads 
for  the  sale  of  the  farm.  After  the  note  and  trust  deed  v/ere 
drawn,  Guehler,  Meads  and  Gilmore  went  to  the  First  National  Bank 
where  the  contract  between  Guehler  and  Meads  had  been  left ,  and 
Guehler  told  the  cashier  of  that  bank  that  he  had  bouf^ht  the 
farm  back  from  Meads, 

A  short  time  after  Guehler  executed  this  note  and  trust  deed, 
Herman  A.  Marten,  complainant  in  the  original  suit  herein,  filed 
a  petition  in  the  County  Court  of  La  Salle  County  to  have  Christ 
Guehler  declared  mentally  incompetent  and  prayed  that  a  conservator 
might  be  appointed  to  take  charge  of  and  manage  Guehler 's  estate. 
The  hearing  was  had  on  the  said  petition.  Guehler  was  declared 
mentally  incompetent  and  Marten  was  appointed  conservator.   On 
November  3rd,  1920,  Christ  Guehler  committed  suicide.   He  left 
a  last  will  and  testament  which  had  been  executed  on  March  25 , 
1919,  which  will  was  duly  admitted  to  probate  in  La  Salle  County. 
By  this  will  he  left  all  of  his  property  to  his  sister,  Lena 
Guehler,  who  died  during  the  pendency  of  this  suit  on  August  21,1925, 
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Much  evidence  was  heard  bearing  upon  the  question  of  the  mental 
condition  of  Christ  Guehler  during  the  latter  part  of  his  life,  but 
with  the  above  statements  of  fact  there  is  little,  if  any,  dispute, 
and  we  think  thic  fairly  sets  forth  the  transactions  as  shoviTi  by 
the  evidence. 

Numerous  errors  have  been  assigned  by  the  appellants  why  this 
decree  is  erroneous  and  should  be  reversed  by  this  court.  But  the 
main  contention  is,  that  the  court  erred  in  finding  that  Christ 
Guehler  was  of  such  unsoundness  of  mind  at  the  time  the  note  and 
trust  deed  were  executed  that  thej   should  not  be  held  to  be  bind- 
ing instruments  as  against  his  estate.   lach  side  to  this  litiga- 
tion had  quite  an  array  of  witnesses,  one  side  testifying  that  in 
their  opihion  Guehler  ?7as  of  sound  mind  and  memory,  and  able  to 
transact  ordinary  business;  the  other  side  was  just  as  positive 
that  Guehler  was  not  of  sound  mind  or  able  to  transact  ordinary 
business.   The  witnesses  called  by  each  side  were  about  equal  in 
number,  but  there  are  other  circumstances  connected  v/ith  this 
transaction  that  lead  us  to  believe  thot  the  evidence  given  on  the 
part  of  the  original  complainants  should  be  given  more  weight  then 
that  of  the  defendants.   It  seeras  strange  that  a  banker,  before  he 
would  take  the  signature  to  a  note  and  tru.st  deed,  would  call  in 
a  doctor  to  have  the  person  who  was  going  to  execute  the  note  and 
trust  deed,  examined  as  to  his  mental  condition,  unless  there  is 
a  strong  reason  to  believe  that  the  man  was  not  soimd  mentally 
at  the  time  he  was  going  to  execute  the  paper.   To  say  the  least 
this  is  an  unusual  business  procedure.  The  evidence  shows  that 
Gilmore  and  I'eads  had  been  warned  about  the  mental  condition  of 
Guehler,  and  then  for  their  protection  they  call  in  a  doctor  who 
sits  by  and  watches  the  transaction,  and  then  says,  that  in  his 
opinion  Guehler  T/as  sound  mentally  and  able  to  transact  the 
business  in  which  he  was  engaged.  While  the  evidence  is  very 
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oonflictlng,  this  court  is  not  justified  in  saying  that  the 
Chancellor  committed  reversible  error  in  finding  that  Guehler  was 
unsound  mentally  at  the  time  of  the  execvition  of  this  instrument. 

The  appellants  strongly  insist  that  the  court  erred  in  finding 
Gilmore  and  Meads  practiced  a  fraud  upon  Christ  Guehler  at  the  time 
of  the  execution  of  this  instrument.   They  insist  that  the  burden 
of  proof  of  fraud  is  upon  the  person  charging  it,  and  cite  Mosbarger 
T.  Brown,  313  111.  239,  as  sustaining  their  contention. 

An  examination  of  that  case  discloses  that  the  facts  are  en- 
tirely different  from  the  pret^ent  case.   In  the  Ko.:barger  case  the 
parties  were  dealing  at  arms  length  and  the  defendant  was  claiming 
fraud  in  the  execution  of  a  contract.  The  court  held  that  the  burden 
was  upon  the  complainant  to  prove  by  clear  and  convincing  evidence 
that  fraud  had  been  perpetrated  upon  him.   In  this  case  the  burden 
of  proof  was  upon  the  original  complainants  to  show  raental  incom- 
petency of  Christ  G-uehler  at  the  time  of  the  execution  of  the 
instruments,  and  we  think  they  have  successfully  shown  that  fact. 
After  mental  incapacity  has  been  established  and  fraud  is  charged 
in  a  transaction,  then  a  different  rule  prevails.   In  Hinkley  v. 
Tvjmkoop,  305  111.  122,  a  case  similar  to  this  was  under  consider- 
ation, and  the  court  says  on  page  122:  "A  presumption  arises 
against  the  validity  of  the  transaction  in  a  case  where  the  real 
mental  weakness  of  one  of  the  parties  is  shov/n,  and  the  burden  of 
proof  -4^  such  case  rests  upon  the  party  claiming  the  benefic  of 
the  conveyance  or  of  the  contract  to  show  its  perfect  fairness 
and  the  capacity  of  the  other  party.   In  this  case  the  transaction 
is  shown  to  be  very  unfair  and  the  mental  condition  of  the  appellee 
to  be  very  bad.   ..here  mental  weakness  of  one  party  to  a  transaction 
not  of  itself  sufficient  to  destroy  capacity  is  accompanied  by 
undue  influence,  inadequacy  of  price,  advantage  taken  of  pecuniary 
necessities,  ignorance  and  want  of  ad  ice,  misrepresentation  or 
concealment,  ana  the  like,  a  contract  or  conveyance  procured  imder 
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suoh  combined  oonditions  will  bs  defeated  or  set  aside.   It  is 
not  simply  a  p::esumption  of  invalidity  which  thus  arises,  but  the 
presumption  has  become  established."    /e  think  in  this  case  that 
the  burden  was  placed  upon  the  appellee  to  show  the  good  faith 
of  the  transaction.   Sands  v.  Sands,  112  111.  J:i25. 

It  is  also  insisted  by  the  appellants  that  the  trial  court 
committed  error  in  assessing  the  costs  of  suit  against  W.  G.  Gilmore 
and  Bert  V*'.  Meads  individually,  as  Gilmore  was  a  party  to  the 
suit  merely  as  trustee.  In  this  we  think  that  the  appellants 
are  in  error.  An  examination  of  the  original  bill  Ci solos  es  that 
the  suit  was  brought  against  Bert  W.  Meads  and  \7.  G.  Gilmore;  that 
a  summons  was  prayed  for  and  issued  against  Ileads  and  Gilmore  as 
individuals.   The  return  of  summons  shows  that  each  was  served 
individually.   The  appellee  charges  Meads  and  Gilmore  each  with 
practicing  fraud  in  the  procurement  of  the  n-te  and  trust  deed. 
The  answer  filed  by  Meads  and  Gilmore  is  signed  by  Bert  W*  Feads 
and  W.  0.  Gilmore,  not  as  tnj.stee  ,  or  in  any  other  representative 
capacity.    e   think  under  the  evidence  of  the  case  the  court 
properly  held  that  at  the  time  the  note  and  trust  deed  were  exe- 
cuted, that  Christ  Guehler  v/as  not  a  man  of  sound  mind,  and  that 
he  was  mentally  incapable  of  entering  into  a  binding  contract; 
that  Mads  and  Gilmore  had  knowledge  of  this  condition,  and,  that 
it  was  a  fraud  practiced  upon  Guehler  at  the  time  he  entered  into 
this  agreement  and  signed  the  note  and  trust  deed,  and  the  court 
/  did  not  err  in  assessing  the  costs  against  Gilmore. 

Gilmore  insists  that  he  did  not  benefit  any  by  the  transaction, 
and  therefore,  he  shoulc^  not  be  held  liable  in  any  way  even  for  the 
costs  of  the  suit.   The  evidence  shows  that  he  assisted  in  this 
transaction,  and  under  the  law,  one  who  assists  another  to  obtain 
undue  advantage  over  a  person  of  unsound  mind,  althounh  he  may  not 
benefit  by  the  transaction,  is  liable  the  same  as  though  he  had 
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raade  the  tranf5action  himself.      Miller  v.    John,    208   111.    173; 
Llscomb  V.   Allen,    2^8   111.    545. 

The  a-j-!3ellee  assigns   cross-error  alleging  thpt   the  Court 
erred   in  not  ordering  the  defendants  to  reriay  the  One  Thousand 
Dollars  thpt  Christ  Guehler  had  ppid  to  Meigs  at  the  time  of 
the   execution  of  the  note   and  truRt   deed.      The   apnellee  in  his 
printed  brief   and  argument  does  not  argue  this  auestion  r.nri  we 
find  nothine-  that  woulr?   assist  this  coTjrt   in  any  way  in  decid- 
ing whether  the  tri^l   court  had  erred   in  this  particular,   and 
for  this  reason  this  court  "^rill  not  decide  th-vt   ouegtion. 

We  find  no   reversible   error   in  tnis   case   and  the   iudfrment 
of  the   Oirciait   Court   of  LaSalle  County   is   herety   affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS. 

SECOND  DisTEiCT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerh  of  the  Appellate  Court 

(65027— IM— 9-31)  . 
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AT  A  TEl-iM  OF  THE  APPELLATE  COU^, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  thircL>i^  of /lay, 

the  year  of  our  Lord  one  thousand  nine  hundre|f^nd/thirty-xwo,i 

within  and  for  the  Second  I'istrict  of  the  State  of  Illinois: 

I. 
Present--  The  Hon.  THOMAS  M.  .TETT,  Presiding  Justice.        " 

Hon.  PREL  a.  WOLFE,  Justice. 

Hon.  JAMES  3.  BALDWIN,  Justice. 

JUSTUS  L.  JOHNSOF,  Cleric. 

E.  J.  WELTE'R,  Sheriff. 


266  I.A.  620^ 


BE  IT  REMEI/IBEkEL,  that  afterwards,  to -wit:  On 
MAY  1  3  lC'-'"2    '^■^■'■®  opi^'^i'^^-'-  <^'^  "tli-s  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  -words  and  figures 
following,  to-wit: 


Gen.   Wo.    8258  .^g.    llo.    7 

ELIZABETH  McAULIFF, 


Appeal  from  the   Circuit  Court 
of  ivIoHenry  County, 


ppellee, 

vs. 

JOHN  F.  H  \YLEY,  Executor  of 
the  Last  ill  and  Testament 
of  V/m  C.   Hawley,   deceased, 

Appellant 

JETT,   P.J. 

This  is  an  appeal  from  a    judgment  obtained  in  the 
Circuit  Court  of  Mc-t^'-enry  County  for  i^2,000,00  by  Elizabeth 
McAuliff , appellee ,  against  John  'F,   Hawley,   appellant,     as 
executor  of  the  Last  Will  and  Testament  of   Vra  C.   Hawley,  deceased. 

It  appears  that  a   claim  was  presented  by  appellee   in 
the   County  Court  of  ivicHenry  County  ag  inst  the   estate  of  Jm  C. 
Hawley,  deceased.     A  hearing  was  had  and   judgment  rendered  from 
v/hich  an  appeal  was  prosecuted  by  the   executor  to  the   Circuit 
Court,   in  which  court  the   claim  of  the  appellee  was  £:llov/ed  in 
the   sum  of  12,000.00  and  this  appeal  is  prosecuted  by  the  executor. 

This  suit  involves  a   clalu  for  nursing  by  the  appellee 
of  Win  C.   Hawley  and  his  wife.      The   family  of  Wm  G.    Hawley  con- 
sisted by  himself  and  wife.     For  a  number  of  years  appellee  v/orked 
for  them.     Mrs.  Hawley  died  on  or  about  the  13th  day  of  December, 
1927,  and  Mr.   Hawley  died  December  14th,   1928.      I'he  evidence   shows 
that  appellee  had  been  in  the  home   of  ivJ.  and  iirs.   Hawley  for 
several  years;   tliat  ivirs.   Hawley  was   sicic  for  ._uite  a   period  of 
time  and  v/hile  Mr.   Hawley  was  up  and   around  and  able   to  assist   in 
caring  for  her,   the  burden  was  oast  upon  appellee.     After  the 
death  of  Mrs.  Hawley,  kr.   Hawley  beoume   infected  with  an  extreme 
case  of  eczema  which  gradually  grew  worse  and  appellee  nursed  him 
and  cared  for  hin  until  his  death.      The  evidence   shows  that  the 
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afflication  of  Mr.  flawley  was  of  a  loathsorae  nature,  his  body 
was  covered  witli  scabs  and  it  was  necessary  to  bathe  him  and 
spply  greasy  applications.  His  body  was  covered  v/ith  sores 
which  would  scale  off.   Some  of  the  sores  would  bleed  and  as 
the  v/itnesses  say  "he  was  in  an  awful  condition,"  His  head 
was  covered  with  scales  ond  sores  mid  he  lost  all  f  his  hair. 

The  main  contention  is  as  to  the  value  of  the  services 
rendered  by  appellee.   It  is  contended  by  the  a^.pellant  that 
appellee  had  in  effect  been  paid  for  the  services  rendered  and 
that  she  was  employed  as  a  housekeeper  only,   ,7e  have  examined 
the  evidence  and  are  of  the  opinion  that  the  testimony  discloses 
the  fact  that  she  was  paid  for  the  services  as  a  housekeeper 
during  the  lifetirae  of  i.xrb,  Hawley  and  a  part  of  the  time  after 
her  death,  but  the  evidence  does  not  show  tiiat  she  has  been  paid 
for  her  services  as  a  niirse.   It  was  claimed  also  that  there  was 
a  contract  and  that  it  was  improper  to  hear  testimony  bearing 
upon  the  ruestion  of  what  the  services  that  were  rendered  by 
appellee  as  a  nurse^  v/ere  reasonably  y/orth,   There  was  no  contract 
covering  the  services  rendered  by  appellee  as  a  nurse,   The 
question  then  is,  does  the  testimony  show  what  the  services 
rendered  by  appellee  were  reasonably  worth?  The  condition  of 
kr,  Hawley  and  the  nature  and  character  of  the  seorvices  appellee 
was  required  to  render  enter  into  the  uestion  of  the  value  of 
the  services. 

A  Lirs..  Rasmus  sen  who  lived  next  door  to  the  Hawleys 
and  had  known  them  for  about  two  years  and  was  in  the  house 
every  day  and  sometimes  twice  &  day,  among  other  things,  testified; 
"He  was  a  very  sick  mail.   He  had  some  kind  of  a  disease  on  his  . 
head  and  from  his  knees  to  his  feet,   xle  was  covered  v/ith  disease. 
His  face  was  covered,   xiis  head  was  covered  and  he  lost  all  his 
hair,   I  did  his  washing.   It  v/as  terribly  dirty,   xiis  handker- 
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ohiefs  were  all  fall  of  "blood  and  st;.  inod  and  scaley«  i.irs. 
MoAuliff  made  night  caps  for  him  and  they  were  in  the  same 
condition.   I  saw  her  wa^h  the  socles  off  and  then  grease  him. 
It  was  0   terrible  t^ight  to  look  at.   io  other  peison  was  assist- 
ing iirs.  McAulifx.   I  was  there  when  i^-rs.  Hawley  was  rlive.   I 
do  not  loiow  what  ^he  had  hut  she  was  awfully  sick  too.  She  was 
up  and  aroxmd  hut  she  was  hard  to  take  owe   of.  *'irs,  iiXAuliff 
alv/ays  had  to  lift  her  up  and  around.   Ijhe  stayed  with  the  old 
lady  until  she  died  and  along  towards  the  last  of  the  life  of 
i/irs.  Hawley  she  wa^.  bedridden  too." 

Dr.  i.lford  testified;   "Have  never  had  to  treat  a 
case  as  severe  as  this  one.   There  is  no  way  of  fixing  a  regular 
price  for  such  a  case.   The  services  that  this  woman  aetiially 
performed  for  that  man  could  not  "be  estimated  in  dollars  and 
cents.   It  was  worth  more  than  |50,00  a  week." 

iviary  Agnes  Large  testified  that  she  was  a  trained  and 
graduate  nurse;  v;as  superintendent  of  the  hospital  in  the  City 
of  Woodstock;  had  been  in  the  nursing  business  for  eitvhteen 
years;  had  charge  of  the  Ovitz  Hospital  in  /isconsin  before 
ooming  to  "Toodstook;  did  nine  years  of  private  duty  work  and 
the  rest  had  been  institution  v/ork;  have  seen  a  person  v/ho  had 
eczema  that  covered  practically  the  entire  body;  they  are  not 
freiiUent  cases;  a  nurse  is  not  obliged  to  take  a  case;  the 
reason  a  graduate  nurse  cannot  be  retained  to  care  for  a  case 
of  eczema  is  that  they  are  very  infectious;  they  are  very  danger- 
ous too;  that  the  services  of  appellee  v<ere  worth  ^75.00  to 
$100.00  a  week. 

Objection  is  made  to  the  proof  of  appellee  bearing 
upon  the  question  of  the  reasonable  value  of  the  services  v/hich 
v/ere  rendered,  vie   think,  taking  the  entire  record  into  consider- 
ation, the  evidence  tends  to  shov;  the  value  of  the  services  and 
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there  is  no  proof  to  the  contrary  on  the  part  of  the  appellant o 
Some  of  the  testiiiony  was  wholly  improper  but  that  which  was 
improper  was  stricken  by  the  trial  judge.  ViS  are  of  the  opinion 
that  thei'e  is  sufficient  eviaence  v/hioh  was  competent  to  be  heard 
that  was  not  stricken  by  the  court  to  establish  tho  claim. 

It  roust  be  kept  in  mind  th^  t  this  wys  a  very  loath- 
some case  and  it  was  difficult  to  set  any  standard  by  which  the 
witnesses  could  Judge  v/hat  the  services  rendered  in  a  case  of 
this  kind  would  be  reasonably  worth. 

It  is  also  contended  by  the  appellant  that  the  court 
erred  in  refusing  to  give  to  the  jury  a  special  interrogatory 
requested  by  him.   The  special  interrogatory  is  as  follov/s: 
"State  what  amount,  if  any,  you  have  allowea  the  claiiuant  in 

your  verdict  for  nxirsing  services  to  i,j?s.  Hawley?  v_____, ,•" 

The  record  discloses  that  this  special  interrogatory  was  not 
handed  to  the  court  as  such  to  be  presented  to  the  jury  for  an 
answer,  but  was  given  to  the  court  in  the  form  of  an  instruction 
to  bo  given  the  jury  and  as  such  the  court  properly  refused  to 
give  it.  Hov/ever,  if  it  had  been  presezited  tn  the  proper  manner 
and  refused,  it  would  not  have  been  reversible  error  for  the  jury 
allowed  the  claimant  less  than  the  amount  wiiich  she  claims  was 
due  her  for  nursing  iir.  ilawley. 

A  motion  was  made  by  appellant  to  strike  the  brief  of 
appellee  from  the  files  and  the  reason  as  igned  therefor  was 
that  Rule  Seventeen  of  this  court  had  been  violated.   'Ihere  is 
some  groxind  for  criticism  of  appellee's  brief  in  failing  to  cite 
the  page  of  the  abstract  or  the  page  of  the  record  when  the 
attention  of  the  court  is  called  to  certain  evidence,   ./e  have 
examined  the  brief,  however,  and  v/e  are  of  the  opinion  that  there 
is  not  such  a  violation  of  the  rule  th:  t  would  authorize  the 
striking  of  appellee's  brief. 
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The  record   ahov/s  that  Kawley  left  no   children  or 
descendants  of  child  or  chilciren;      that  appellee  rendered 
the  services  and  cared  for  him  and  accompanied  hlin  wherever 
he  went  after  the   doath  of  his  wife,      7e  think  she   is  en- 
titled to  recover. 

The    judgment  of  the   Girouit   Court   of  iucHenry   County 
is  therefore  affirmed. 

Judgment  ^.f firmed. 


STATE  OF  ILLINOIS. 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON".  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  AYhereof,  I  hereunto  set  my  hand  and  ^ffix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

— — in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


C/wA;  of  the  Appellate  Court 

(65027— IM— 9-31)  . 
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Begun  and  held  at   Ottawa,    on  TuesdayJ^jm^'-tnir^day  of  Ma^,    In 
the  year  of  oxir  Lord  one  thousand  nine  hnndred  and  thirty-two, 
within  and  for  the   Second  I'iatrict    of  the   State   of  Illinois: 
Present--    The  Hon.    THO.MAS  M.    JETT,    Presiding   Jiistice. 
Hon.    JfRED  G.    WOLFE,    -Justice. 
Hon.    JAICES   S.    BALDWIN,    Justice. 
JUSTUS   L.    JOHNSON,    Cleric. 
E.    J.    WELTER,    Sheriff. 


266  I.A.  620^ 


BE  xT  EEMEMBEREI',  that  afterwards,  to -wit:  On 
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the  opinion  of  the  Court  was  filed  in  the 


Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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FiulHK  GliAY,    /■dTiiinistrator 
of  the   j]state   of  Helen 
Gray  Pierson,   deceased, 

defendant  in  Urior 

TS, 

GEMLD  JOHNSON, 

Pi;  intiff   in  error. 


Error  to   the   Oirouit 
Court  of    Varren  Countyo 


JETT,  P.J: 

Frant  G3?ay,  administrator  of  the  Estate  of  Plelen  Gray 
Pierson,  deceased,  defend&nt  in  error,  instituteu  suit  in  the 
Circuit  Court  of  '.;arren  County  to  recover  dsmogea  on  account  of 
the  death  of  Helen  Gray  Pierson,  occasioned  as  averred  "by  the 
negligence  of  Gerald  Jolinson,  plaintiff  in  error. 

A  ^ury  trial  was  had  resulting  in  a  finding  in  favor 
of  defendant  in  error  and  assessing  damages  in  the  sura  of 
$5,000.   It  is  from  the  judgment  entered  on  the  verdict  of 
the  jury  for  the  said  axm   of  ^5,000  that  the  plaintiff  in  error 
prosecutes  this  writ  of  error. 

The  declar  tion  consists  of  four  comits,  each  charging 
that  defendant  in  error's  intestate  was  an  invited  guest  of 
plaintiff  in  error,  riding  in  his  autoraohile  along  the  hard 
surfaced  road  between  x-ionmouth  and  Gales"burg,  Illinois.   The 
first  count  avers  that  Gerald  Johnson,  plaintiff  in  error,  im- 
properly drove,  ran,  used,  managed,  operates  and  controlled  his 
automobile;  the  second  avers  thj  t  the  plaintiff  in  error  so  v/il- 
fully,  wantonly  and  recklessly  drove,  managed,  operated  and 
controllea  his  automobile  at  the  tirae  and  place  aforesaid  that 
the  said  automobile  of  the  plaintiff  in  error  by  reason  of  the 
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wilfal  and  wanton  conduct   of  the   plaintifl'   in  error  left  the 
concrete  pavement  and  violently  tu2m.ed  over  at  and  near  what 
is  known  as  the  Barney  Miller  curve,    six  miles  northeast  of 
the   City  of  Llonraouth  on  the  Monmouth- Gylesburg  road.      In  the 
third  it  is  averx^ed  tliat  the  plaintiff  in  error  carelessly, 
negligently  and  improperly  drove,   man  ged  and  operated  his 
said  automohile  at    >  high  and  dangerous  rate   of  speed;   the 
fourth  avery   the  violation  of  the  i..otor  Vehicle   Law  in  tiiis, 
that  the  plaintiff  in  error  drove  the  automobile   at  a   speed 
greater  than  thirty-five  miles  per  hour  and  that  the   said  speed 
was  gi^eater  than  was  reasonalDle  and  proper,   having  i-egard  for 
the   traffic  and  use  of  the  v/ay.      Counts  one,    three  and  four 
aver  the   exercise  of  due  care  and  oaution  on  the  part  of  the 
deceased   for  her  own  safety.      To   the   declaration  the  plaintiff 
In  error  pleaded  the   general  issue. 

The  record  discloses  that  after  dark  on  the  evening  of 
the  17th  of  Karoh,   1929,  plaintiff  in  erx'or  and  defendant  in 
error's  intestate  were   riding  froia  iionmouth  towards  G-Llesliurg 
in  the   c  r  of  plaintiff  in  error;   the  car  was  a  four  cylind-r 
Dodge   Soupe ,   19&5  model,   which  iiad  been   run  about  25,000  luiles; 
the   tires  were   in  good  condition  "before  the  injury  complained 
of  and  plaintiff  in  error  was  driving  'Uhe   ear  and  the  deceased 
was   sitting  in  the   seat   beside  him.     J^voia  a  point  iaiown  as  luinor 
Hill  to  tne  Barney  ii.iller  curve  where  the  accident  occurrea  is 
about  one -half  mile  and  for  this  distance   the  road  rwis  in  a 
northeasterly  direction  about  ten  rods  east  of  north.      The  I3aniey 
iviiller  curve   is  a  long  gradual  curve.      The  concrete   slab  is 
eighceen  feet  wide  v/ith  a  black  line   in  the   center  and  is  baiilced 
so   that   it   is  about  eight  inches  higher   on  ti^e   outer  side   than 
on  the   inner  side   of  the  curve.     From  the  point  w^here   the  slab 
starts  to  ci3?re  to  the  point  of  termxnation  where  it  runs  east 
is  about  300  yards.     Adjoining  the  outer  edge  of  the  slab  is  a 
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dirt  shoulder  which  is  about  level  \/ith  the  slat  and  which 
was  Oil  that  rxi^ht  a  little  damp.  ..  pile  of  oindei's  four  to 
six  feet  in  dicmeter,  v;hioh  before  the  accidc;nt  waa  frora  tvvo 
to  thr  e  feet  high,  was  located  near  tiie  east  end  of  the 
ourve  a  oout  two  feet  frora  the  outer  edge  of  the  slab.   It 
is  the  contention  of  pl;)intlff  in  error  that  when  approaching 
the  point  where  the  accident  occurred  he  felt  his  car  drawing 
to  the  left  and  he  was  unable  to  pull  it  back  in  position  on 
the  slab  on  which  he  wcs  authorized  to  travel,   i'he  left  wheels 
of  the  car  went  off  the  slab  at  a  distance  fron  the  pile  of 
cinders  variously  estimated  from  fifteen  to  thirty  feet.  The 
point  where  the  wheels  left  the  cement  was  about  three-fourths 
of  the  way  around  the  curve  in  ciaestion.   The  plaintiff  in  error 
says  he  did  not  cee  the  pile  of  cinders  in  time  to  avoid  striking 
them  and  the  automobile  ran  over  the  cinders,  turned  over,  three 
tlie  occupants  from  the  oar  and  came  to  a  stop  in  a  ditch  about 
five  feet  north  of  the  north  edge  of  the  concrete,  headed  in  an 
easterly  direction,  j^'efendant  in  effor's  intestate  died  as  a 
result  of  the  injuries  received  in  the  accident. 

It  is  insisted  by  the  plaintiff  in  err-or  that  after 
the  accident  the  tire  on  the  left  frora  wheel  was  flat;  that 
the  other  three  tires  carried  the  usual  pressure;  that  the  left 
from  tire  had  a  breslc  ebout  two  inches  long  on  the  side  of  the 
easing;  and  that  the  eage  of  the  fabric  near  the  break  was 
pulled  aiDart  showing  that  it  was  a  break  rather  than  a  cut.   The 
fabric  v/as  not  torn  at  ar^y'  other  point  than  this  two  inch  break. 

A  number  of  reasons  are  assigned  and  argued  by  the 
plaintiff  in  error  for  a  reversal  of  the  judgment. 

It  will  be  observed  th: t  the  first,  third  and  fourth 
counts  of  the  declaration  charged  eomraoii  law  negligence.   The 
second  count  charges  that  the  ulslntiff  in  error  v^ilfully,  v/anton- 
ly  and  recklessly  drove,  managed,  operated  and  controlled  his 
said  automobile  at  the  time  and  place  as  averred  and  that  the 
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said  automobile  ,   by  reason  of  tlie  wilful   and  wanton  oonduct 

of  the  plaintiff  in  error  left  the  concrete  pavement  and  violently 

turned  over,   etoo 

The  verdict  returned  "by  the    jury  waa  a   general  oneo 

A   special  interrogatory  was  also   submitted  by  the   court  to  the 

jury,  under  the   second  comit ,  v;hich  was  as  follows: 

"Did  the   defendant  wantonly  and  wilfully 
propel  and  operate  his   said  automobile  in 
such  a   manner  as  an  approxiraate  result 
thereof  iielen  Ciray  rier^on  was  injured, 
from  v/hich  injury  she   died   as  alleged   in 
the   second  count  of  plaintiff's  declaration?" 

The   jury  returned  a  verdict  finding  the  plaiatifi'  in  error  guilty, 
assessing  the  damages  at  1^^5,000,   and  anav/ering  the  special  inter- 
rogatory as   follows: 

''V.'e,   the   jury,   find  tl^e   defendant  did 
wantonly  and  wilfully  propel  and  operate 
his   saia  automobile   in  such  a   manner  that 
as  an  approxiiate  result  thereof  Helen  Gray 
^ierson  v^^as  injui'ed,   fron  which  injui-y   she 
died  as  alleged  in  the  second  count     of 
plaintiff's  declaration." 

V/e  will  refrain  from  discussing  the   evidence   o\/ing  to 
the   conclusion  v/e  havfc   reached. 

It  is  insisted  that  the   court  erred   in  giving  instruction 
Twenty-eight   on  the  part  of  the  defendant  in  error*      This  instruc- 
tion is  as  follows: 

"The   court  instructs  the   jury  -chat  at 
the   time   of  the  alleged  accident  there  was 
then  and  there   in  force  a  certain  statute 
of  the   State   of  Illinois  v/hich  is  as  foilov/s: 
'ii.  person  shall  drive   a  vehicle   of  the 
First   Division  as  described   in  iiection  Two 
of  this  -^ct  upon  any  public  highway  in  this 
State  at  a   speed  greater  tlian  is  reasonable 
and  proper  having  regard  to  the  traffic  and 
the  use   of  the  way,    or  so   as  to   endanger 
the   life   or  lirab   or  injure   the  property  of 
any  person.      If  the  rate   of  speed  of  any 
motor  vehicle    or  motor  bicycle   of  said  First 
Division  operated  on  any  public  highway  in 
this  State  **'''*  outside   of  the   limits  of 
an  incorporated  city,   two  or  village   *  ''''  * 
exceeds   thirty- five   miles  an  hour,    such  rste 
of  speed  shall  be  prima  facie  evidence  that 
the  person  operating  such  motor  vehicle   or 
motor  bicycle   is  running  at  a   rate  of  speed 
greater  than  is  reasonable  and  proper  having 
regard  to  the  traffic  and  the  use  of  the  Y/ay 
or  so   as  to   eiidanger  the   life   or  limb  or  in- 
jure  the  property  of  any  person.'" 
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In  GiTdwford  vs.  Cahalan,  259  111.  App.  14,  at  page  19,  v/e 
said:   "An  instraotion  ./as  wlso  given  which  stated  thijt  the 
driver  of  an  automobile  on  a  public  highway  outside  the  limits 
of  an  inoorpoi'ated  city,  twrm.   or  village,  at  a  rate  of  speed 
in  excess  of  thirty-five  miles  an  hour,  is  prima  facie  evidence 
that  the  driver  was  operating  his  automobile  at  a  rrite  of  speed 
greater  than  was  reasonable  and  proper  having  regard  to  the 
traffic  and  the  use  of  the  vmy,  etc.  Notwithstanding  there 
was  some  testi/ony  tending  to  shov;  the  defendant  v/as  driving 
at  a  greater  rate  of  speed  ttian  thirty-five  miles  an  hour, 
still  there  was  also  evidence  tending  to  rebut  negligence  on 
his  part.  Since  the  case  of  Johnson  v.  Pendergast,  308  111. 
E55,  v;as  decided  by  the  Supreme  Court  there  have  been  num  erous 
decisions  holding  tliat  v/here  there  is  any  testimony  tending 
to  rebut  a  charge  of  negligence  it  is  error  for  the  court  to 
instruct  concerning  v;hat  constitutes  prima  facie  evidence. 
It  then  becomes  a  i^uestion  for  the  jury  to  decide  y/hat  is  a 
reasonable  and  proper  speed  in  the  meaning  of  the  statute," 
Owing  to  the  rule  announced  it  was  error  to  give  instruction  Ho. 
Twenty-eight. 

We  are  not  prepai'ecl  to  say,  as  contended  for  by  the 
plaintiff  in  error,  that  the  court  erred  in  refusing  the  pre- 
emptory  instructions  offered  by  the  defendant  in  error,  especially 
as  to  the  First,  Third  and  Fourth  counts. 

r/e  conclude,  therefore,  that  the  judgment  of  ihe  Circuit 
Gouj?t  of  iarren  County  should  be  reversed  and  the  cause  remanded, 
which  is  accordingly  done. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS. 

SECOND  DisTEiCT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  afibc  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thoiisand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— IM— 9-31)  .     " 
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AT  A    TEEM  OF  THE  A:PYEJsLK1!\  COU: 


BefbTun  and  held  at  Ottawa,  on  Tuesday,  me  third  d^  of  May 
the  year  of  o\ir   Lord  one  thousand  ifir^   hiij^f^ed  and  thi 
within  and  for  the  Second  I'istriot  'of -''the  State  of  Illinois: 
Present--  The  Hon.  THOMAS  M.  JETT,  Presiding  -Justice. 
Hon.  EREl)  G.  WOIPS,  .Jnatl'^.e. 
Hon.  JAMIS  s;  BILI'WIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  FJ]?^¥aEREI),  that  afterwards,  to-wit:  On 
^1AY  13  1932    ^'^^^   opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  Ho.  8397 


i.g.  Eo.  3 


IN  I'HE 
APPELIulTE  COURT  OF  IL  IITOIS 
SECGiflJ  II^IKIGT 

Febi-u  ry  Term,   .1).  1952 


Hettig-otauira-Graen,  Ino. , 
a  corpor  tion, 

..ppellant, 
vs. 
Roy  Yeomon,  cioiug  "buGiness 
as  Henderson  Je¥/elry  Co., 
.ppeileo. 


Appeal  from  Circuit  Court 
of  Lake  County, 


BALDV/I]\f,  J: 

...ppellant,  hereinafter  called  plaintiff,  started  suit 
in  the  Circuit  Court  of  Lake  Comity  against  appellee,  hereinafter  ■ 
called  defendant,  to  recover  j,)5,489.85  for  watches,  ^ev/elry,  etc., 
claimed  to  have  been  sold  and  delivered  by  plaintiff  to  defendant. 

Plaintiff  i'ileu.  the  coisurion  counts  and  ...n  aoco-^ont 
stated. 

'Ihe  action  on  the  account  stated  v/as  based  on  coflversa- 
tions  had  and  letters  written  between  the  parties.  So  this 
defendant  filed  a  general  isLue  and  an  affidavit  of  merits. 
j-.t  the  time  of  the  trial  the  plaintiff  withdrev;  all  the  counts, 
except  the  one  declaring  upon  the  acoouiit  stated  and  that  pre- 
sented as  the  sole  and  only  is;;.ue  for  trial  as  to  v;hether  or  not 
there  was  an  aocotint  stated  between  the  parties. 

A  general  verdict  was  rendered  by  the  jury  finding 
defendant  not  guilty,  and  also  a  special  interrog.  tory  was 
answered  "no"  upon  the  cue st ion  as  to  v/hether  or  not  there 
was  an  account  stated  betr/een  the  parties  in  the  sum  of  ;ij;5,489.85« 
A  motion  for  a  new  trial  and  in  arx-est  of  judgment  were  overruled. 
Judgment  was  entered  on  the  verdict  ond  an  t.j.ipeal  was  taken  to 
this  Court. 

It  appears  from  the  reoox-d  that  the  goods  v;ere  oold 
to  defendant  diiring  the  period  from  Liay,  19H9  to  Sejjteraber, 
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1929   and  tkat  it  the   time    of  commencing  suit   there  vms  clue   the 
plaintiff,   as  per  statement,   the   abcve  mentioneo.  s-on.     Ho 
evidence  was  offered  by  the  plaintiff  to  prove  the   items  of 
aooount,   but  plaintiff  relied  solely  upon  axi     ocount   stated. 

'ilhe   evidence    shows  that   on  August  1st,   192D  ,  plaintiff 
wrote  defend  nt  a  letter,   \.hich  waa  received  in  evid.nce  as 
plaintiff's  liJxhibit  1,    in  v/hich  plaintiff  callea  attention  to 
defendant  that  his  account  shov^fed  a  bal- nee  due   of  the  above 
araovmt  which  was  way  past  due  and  asJced  him  to  do   soue thing  about 
it.      To  which  letter  defendant  replied,  knovm  as  pi;  intiff's 
exhibit   2,    stating  thi  t  he   had   received   the   letter  of  /.ugiist 
1st;    that  he  had  jreoeived  a  previous  letter,    July   23rd,   and  in 
reply  to  the  previous  letter  had  asked  if  he   could  return  part 
of  the  merchandise   and  give  notes  for  the  ball  nee,    stating  that 
business  conditions  were  not  good  and  th- 1  he  v/as  willing  to 
work  with  plaintiff  in  any  way  he  could. 

In  September,    19S0,   the   account  remaining  unpaid,    one 
Rettig  and  a  Llr.   Stamm,   x'epresentatives   of  plaintiff,    called  on 
defendant  at  his  ploee  of  business  in  yaukegan  :■  nd  presented 
defendant  with  a    statement  of  his  account   showing  a  bal'.nce   due 
of  .ip5,489,85,and  asked  for  payment  of  same.      To  v/hieh  the 
defendant  said,    "I   can't  do  anything  about  it,"  and  Rettig 
said,   "V;ell,   you  admit  you  owe  this  account?"     To  which  defendant 
replied,    "Oh,   yes,  no  dispute   on  the  mutter  of  the  account  at  all, 
it  is  g-lst  simply  a  matter  of  having  bad  business  and  I   &imply 
can't  pay  it."     At  this   time,   witness  Rettig  said  to   defendant, 
"You  admit   it   is  an  old  account,   vei-y  old,    c.nd  should  hs.ve   been 
paid  a  long  time  ago,    six  or  eight  months  before,"   and  defendant 
replied,    "I  know  it   is  and  I  don't  know  what  to  do  about  it." 
SubsecLuent  to  this  meeting,  under  date  of  t^eptember 
5th,   a  letter  enclosing  mother  statement  showing  the  b.  lance 
due  as  aforesaid  ?/as  sent  to  defendant  which  stated  that  it  in- 
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cluded  a   statement  showing  the   balance  due   and  asked  for  a 
remittance.      This  was  known  as  plaintiff's  iiixhibit  3.     r^nd 
under  date  of  i.eptemher  12th,   defendant  wrote  ploiutiff's 
exiiibit  4,   in  v/hich  he  acknowledged  receipt  of  the   September 
6th  letter,    stating  that  conditions  were  about  the  same; 
that  he  v/as  going  to  ti'y  and  get   aome  money  frora  hia  brother 
and  from  his  wife's  people  t-nd   th^t  he  would  do  the   best  he 
oould.     To  meet    uhis  i^suo  defendant  denied  th^t  he  had  promised 
to  pay  the  account  and  tiiat  there  wau  no  dispute;   that  defendant 
and  one  Henderson  were   in  partnership   ..nd  defendant,  y/ith  reference 
to  the  September  conversation  with  iiettig,   stated  that  he,   the 
defendant,   didn't  know  the  exact  amo-unt  of  the  account,   but  knew 
that  Kettig  was   there  about   that  time  and  hcd  a   t " Ik  with  him 
and  the  main  issue  v/as  whether  the  defendant  could  give   the 
plaintiff  any  money  or   not.      In  his  direct  examination  he  was 
asked  various  siUestions,   among  which  the  following  is  typical: 
"Q,.     At  that  time  did  you  know  whether  or  not    one  araotint  he 
(Rettig)  v/as  demanding  gave  you  credit  for  a  tirade   discount 
known  in  the   jewelry  trade  as  a  10-6  disccamt?     A.     ITo,   sir." 

Witness  Eend<:,rson  for  defendant  testified  that 
defendant  and  himself  were  partners  in  the  butinesB,  althoxigh 
this  issue  was  not  raised  by  the  pleadings.     Henderson  testified 
that  he  had  conducted  negotiations  with  plaintiff  out  of  which 
th©  account  arose  and  th.t  the   statement  sued  on  did  not  give 
credit  to   the   defendant   of  u.  tradi-   discount   of  10  and  6. 

.uestions  were  asked  defendant  V7ith  reference  to   some 
alleged  credits  represented  by  certain  checks,   bat  no  checks 
were  offered  in  evidence  and  there  v/as  no   evidence   offered  as 
tc  what  the   trade  discount  was  or  amounted  to. 

The  defendant  attempted  to   interpose    the  d   f ense   of 
mistake,   but   the   alleged  defense  was  based  upon  incompetent 
testimony  offered  in  iiis  behalf  and  v/hioh  should  not  hoVe  been 
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admltted  in  the  fona  in  whicli  it  was   offered,   it  consisting 
of  leading  c^uestions  and  cuestions  calling  for  omcluBions 
upon  material  matters  of  alleged  defense. 

..s  v;e  view  this  case,    stripped  of  the  incompetent 
testimony  as  we  have  pointed  out,      this  record  shows  that  plain- 
tiff advised  defendant  of  the  account  due  and  urged  its  payment 
both  in  conversations  and  in  correspondence  hereinbefore  referred 
tOo      Defendant  attempts   to   deny  the   oonve±sations  or   the  affect 
of  them,   and  upon  this    .^uestion  there   is  raore   or  less  of  a   dispute, 
hut  in  ouj?  opinion  tlie   cor  respond,  nee   introduced  in  evidence 
corroborates  plaintiff's  versions  of  its  theory  of  this  case. 

In  the   case   of   Dean  &  Son  v.    tv'.B.    Conkey  Co.,   180  111. 
App.   162,    is  found  a   full  discussion  of  an  i-ction  on  an  accoujat 
stated,   giving  a  definition  of  the  account  stated  and  of   the 
prooeedure  which  should  obtain  in  such  eases  and  upoii  this  aiithority 
the   Court  should  have  governed  the  proceedure   in  the   instant  case 
in  accordance  v/ith  the  views  expressed  herein  and  this  case,   to- 
gether with  the  authorities  cited  therein,   amply  support,  as  the 
law  Ox  the  state,   the  following  pffsposition: 

"V/here  an  account  is  rendered  by  one  party  to  another 
and  is  retained  by  the   latter  beyond  a  reasonable  time  without 
objecl/ion,   this  constitutes  a   recognition  by  the   latter  of  the 
correctness  of  the  account  and  establishes  an  account   stated,*** 
ija  aoooujit   stated  is  in  the  natux^e   of  a  new  promise  or  under- 
taking,  and  raises  a   nev/  cause   of  action  between  the  parties.'^** 
It  is  deemed  conelusive  both  at  law  and  in  etuity  unless  impeached 
for  mistakes  or  fraud.***      '-he   defense   to  an  action  upon  an  account 
stated  must  relate  to   it  and  not  to  matters  of  anterior  liability, 
except  in  so  far  as  they  constitute  s   foxmdation  for  the   intro- 
duction oL'    evidence   to    uhe  real   subset  ntial    defense   impeaching 
the   settlement  for  fraud,   error,   or  mistake."'**     'fhe  burdeaa   of 
proof  is  upon  the  pa  rty  seeking  to    open  an  account  stated  for 
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fraud,  oraission  or  mist  ke  ml  such  d'ifense  muat  be  olearly 
shown,"  oiting  State  vs.  Illinois  Central  i^^ilroaoL  Company, 
246   111.   188, 

In  Dick  v;.;.   Ziramerrasn,    207   xll.    656,    it   is  said, 
"In  an  action  upon  an  ncooxint   stated,    the    original   form  or 
evidence   of  tlie   debt  is  unimportant,   for    the    stating  of  an 
aeoount  changes  the  character  of  the   caaso   of  action,   and  is 
in  the  nature   of  a  new  uaidsr taking.      The   action  is  founded, 
not  upon  the   original  contract,  tut  upon  the  promiBe   to  pay 
the  balance  ascertained." 

In  the   instant   case  ,  goods  were    sold  in  l^iS^j  to 
September  of  1929  ;:>nd  the  accouat  remained  unpaid  until  ^.ugust, 
193) ,  when  the  plaintiff  sent  defendant  a  letter  enclosing  the 
account  and  asking  for   payment,   to  which  defendant  replied  ask- 
ing pBrmission  to  return  some   of   the  goods  and  to  ^Ive  his  note 
for   the   balance,      'fhen,   in  September,  representatives  of  plain- 
tiff had  a   conversation  with  defendant,   portions  of    this  oonver- 
sation  were   denied  by  defendant  axid  his  witness,  Henderson,    out 
agt  in  in  the  month  of    September  plaintiff  wrote   defendant  enclos- 
ing another  statement  of  the  accoant  and  asked  for  payment,   and 
defendant  replied  that  he  was  endeavoring-  to  raise   the  money  and 
would  do  the  best  he    oould.      The  conversations  offered  in  evidence 
lietween  plaintiff  and  defendant  alleged  to  have   ocouirred  in  September, 
are   in  part  denied,  but  we  think  that  the  correspondence  and  the 
portions  of  the   conversations  relied  on  corroboi'ate  each  other 
and  support   the   theory  of  plaintiff  and   especially  is   this   trae 
if  the   objectionable  portions  of  the   testi. xny  offered  by  defend- 
ant as  y;e   have  heretofore  pointed  out,    ere   elininated   froru  this 
record. 

The  defendant  had  the   bu.rden  of  proof  to   establish 
fraud   or   mistake    in  connection  with  the  account   stated  and  this, 
the   record,   purged  of  its  incoaipetent  portions,    fails  to 
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eatisfactorily  deiaonstrate.     V/urlitzer  va.   Dickinson,   152  111, 
App .    36 . 

There  was  injected  into  this  record,   improperly  as 
w©  think,   the   uuestion  of  the  partnership   between  defendant  and 
one  Hend arson. 

Ho   such  issue  was  raised  by  the  pleadings  anci.  such 
testimony  was  therefore  inadiiissihle  upon  t/iis  trial,      (johen 
TSo    Toy  Gun  Mfg.    Co.    170   111,   i.pp,    611. 

Complaint   ia  also   made   thot  the   court  allovved 
defendant's  coioiiBel  to  make  unvsrarranted,   misleading  and  pre- 
judicial statements  in  his  argument  althoiigh  olajections  were 
made   to  them  in  ample   tirae. 

We  have  read  these  ohjected  to  statements  of  counsel 
in  his  argument  as  shown  hy  the  record  and  <.  re   convinced  that 
such  objected  to   statements  of  counsel  v/ere   improper,  mis- 
leading and  prejudicial  to  plaintiff,      The  objection  should 
have  been  sustained  and  counsel  rebuked. 

For  the  reasons   herein  given  the   Judgment  of  the 
Circuit  Court  of  Lake    County  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS. 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON".  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

— in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerk  of  the  Appellate  Court 

(65027— IM— 9-31)  .     ^ 
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AT   A  VmiM   OF  TlIE  APPELLATE 


Bet:;Tun  ami  held  at  Ottawa,  on  Tuesday,  the  third  day  of  Ma*-,  in 
the  year  of  oxir  Lord  cme  thousand  nine  hundred  and  thtrty-two, 
within  and  for  the  Second  Pistrict  of  the  State  of  Illinois: 
Present--  The  Hon.  THOMAS  M.  JETT,  Presidin^r  JuBtioe. 
Hon.  FRED  a.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHilSON,  Clerk. 
E.  J.  WELTER,  Sheriff.     ^  O  V>  JL«A«  \)  /i  J. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  13  1932    '^"'^^^   opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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IN  THE 
APPELLATE   COURT   Oi'    ILLIHOIiJ 
SEGOilD  DISTKICT 

February  Term,  j..i)*    1952. 


me   Laoalle  National  B;  lik, 
a  Banking  corporation, 
j:-ppellee , 


VB, 


Matt  Knauf  and  0.  C.  Yoder, 
(0»  C»  Yoder, 

Appellant ) 


Appeal  from  Girouit  Gourt, 
LaSalle  County. 


BAIJ)WIW,  J: 

This  Is  an  appeal  ty  0.  C.  Yoder,  aj.jpellont,  from  a 
judgment  of  the  Circuit  Court  of  L;:'i'olle  Couiity  in  an  action 
instituted  "by  a  confession  of  judgment  upon  a  promissory  note 
with  power  of  attorney,  in  favor  of  the  LaGalle  Bo.iJc  against 
iiStt  Knauf  and  0.  C.  ifoder  in  the  sum  of  >,A526.E5,  together 
with  costs  of  suit. 

On  motion  of  appellant  in  the  Circuit  Court,  the 
judgment  was  opened  and  leave  given  appellant  to  plead.  Plea 
of  the  general  issue  was  filea  by  the  apijellant  and  notice  of 
special  defense  was  given  which  among  other  things  set  forth 
that  appellant  was  a  surety  upon  said  note  and  received  no 
consideration  for  the  signing  of  the  same;  that  the  sbignature 
of  the  appellant  Yoder  was  procured  as  surety  to  the  note 
v.ith  the  understanding  thc.t  the  principal  ratker,  Knauf,  would 
be  loaned  by  said  B;  nk  the  principal  amount  of  said  note  for 
the  purpose  of  pvu'chusine;  cextain  new  automobiles  to  be  sold 
by  said  Knauf  in  his  business  then  being  carried  on  in  the 
City  of  ls.3alle,    Illinois;  that  after  said  note  was  executed 
and  delivered  to  said  bank,  the  bank  applied  the  note  upon 
former  indebtedness  owed  by  ...att  Knauf  Sz   Co.  to  said  bank  and 


Bl^Q   .oVI   ,a&0 


■zajn(is% 


.•r,  ,viiwcLiAa 

leiioY    .       .  :M'aiiiJ.  t^BA 

•1(3  •iluonl  le  iioi^Offl  nO 

fldl'l     •i)£  viol  Da  a  f>3X':o(io   r^iw  taeax^ot, 

lit-o  ib^ij)  Isieeqa 

oa  l>t»v  Oil  i)ii3c»  aotii/  ^t^t  w  isxall&qiiiB  tstii 

i)Iop  j'atto  ^JtB  .i/lo*xx/cr  lo   oaoti'iifq;  9tii 

o-r/i  ;!^«lajjcr  elri  nl  luassX  I)t»3  Y«f 

3/ivi    ,:iuatf(i  jblau  ot  Jbrnnrtl^b  Jbas 

uiJ&o^cfsMJ:  lecnol 


-2- 
falled  and  refused  to  comply  with  the  afores;.  id  agreement; 
that  the  appellee  shortly  after  receiving  said  note  took 
posj.;easion  of  the  property  of  said  katt  ICnauf  <^   Co.,  con- 
sisting of  automobiles,  etc.,  ana  entered  judgment  upon  the 
note  for  the  purpose  of  collecting  the  sane  on  pre-existing 
indebteunebs  of  said  i:att  ienauf  L.   Co.,  all  in  violation  of 
the  rights  of  eppellunt,  as  surety,  whereby  he  beoame  and 
was  released  from  all  liability  as  surety. 

After  the  joining  of  issue  a  jury  was  waived  and 
the  cause  submitted  to  the  court  and  judgment  VYas  rend-red 
in  favor  of  appellee  for  said  sum  of  ;;^1526,E5«   'I'he  original 
amount  for  which  judgment  was  confessed  was  ,^100.00  in  excess 
of  that  amount,  and  the  original  judgment,  on  motion,  being 
reduced  ;j|;100.00,  being  the  amount  allowed  as  attorney's  fees, 
and  the  appellant  Yoder  prosecutes  this  appeal. 

The  contention  of  appellant  for  reversal  of  the 
judgment  is  based  upon  the  grounds  set  forth  and  stated  in 
the  special  notice  of  defense. 

It  appears  that  i-att  jinauf  was  engaged  in  the  general 
automobile  business  including  the  purchase  and  sale  of  motor 
vehicles.   The  business  was  conducted  under  the  name  of  Matt 
Knauf  L   Co.  and  at  the  time  of  the  transaction  in  i^uestion, 
all  of  the  capital  stock  of  the  couipany  v<;as  owned  by  iiatt  Knauf, 
his  wife  and  his  daughter. 

It  appears  that  for  a  number  of  years  Knauf  financed 
the  purchase  of  cars  through  the  LaSalle  national  -Bank.   Cars 
purchased  by  hiu  were  shipped  to  Knauf  under  draft  with  bill 
of  lading,  etc.   The  amount  paid  by  Knauf  for  the  cars  was  then 
advanced  by  the  bank  and  the  car  or  cars  purchased  v/ere  pledged 
by  Knauf  to  the  bank  as  security  for  the  anount  so  advanced.  It 
was  the  agreement  between  the  parties  that  cts  the  cars  were  sold 
application  of  the  sale  price  equal  to  the  amount  advanced  by  the 
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loahk   wo-ald  te  turned  over  to  the  'bank  by  ICnauf  and  "by  tiae  bank 
applied  upon  the  indcbtediiess  to  it.   ihe  banJc  at  regul  r  in- 
tervals would  make  inspection  and  ascertain  the  number  of  oars 
in  the  possession  of  Knauf  for  the  purpose  of  ascertaining 
whether  or  not  he  had  in  his  possession  oars  pledged  as  security 
for  the  loans  made  in  the  purchase  of  the  same.   It  appears 
that  inspection  of  the  oars  in  possesr.ion  of  Knauf  &   Company 
was  made  by  a  representative  of  the  bank  of  Jtuie  11,  1928,  at 
which  time  there  v/ere  six  cars  pledged  to  the  Bank  by  Knauf  & 
Company  to  secure  an  indebtedness  aggregating  |7,034.70.  The 
inspection  on  said  last  mentioned  date  revealed  that  instead 
of  having  six  cars  on  hand  there  was  but  one  car.  At  that  time 
the  bank  representative  was  informed  that  the  five  missing  oars 
were  out  for  demonstration  purposes  or  with  a  sub  agent  of  said 
Knauf  &  Co.  doing  business  at  Spring  Yalley.   It  proved  on  in- 
spection and  investigation  that  this  was  not  Lhe  truth  and  the 
record  discloses  that  there  v/as  no  dispute  as  to  this  fact.  At 
or  about  the  time  of  the  discovery  by  the  bank  of  the  dishonesty 
of  Knauf s'  certain  payments  were  made  upon  the  indebtedness  and 
certain  negotiations  had  been  had. 

It  appears  that  on  July  6,  1928  the  total  indebted- 
ness remaining  of  Matt  Knauf  and  Matt  Knauf  &  Co.  to  the  baiik 
aggregated  ^5,535.05. 

On  account  of  the  condition  in  which  Knauf  found  him- 
self by  reason  of  his  practicing  a  fraud  upon  the  appellee  the 
bank  advised  him  that  it  would  be  necessary  to  take  over  his 
business.  Knauf  insisted  he  had  a  friend  tiut  would  help  him, 
but  it  developed  he  did  not  receive  help  fro;.;  his  friend.  An 
arrangement  was  entered  into  by  v/hich  the  bank,  at  the  suggestion 
of  ICnauf ,  agreed  that  uhe  bank  v/ould  continue  to  finsiice  him  on 
the  purchase  of  new  oars  and  permit  him  to  continue  in  business 
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on  his  owii  acooiant  and  he  wcoilcL  rejilaoe  the  no  tea  then  held  "by 
the  bani  with  notes  secured  hy  other  signers.  At  the  suggestion 
of  Knauf  the  "bank:  prepared  three  notes  to  oover  the  then  indebted- 
ness. One  of  the  notes  was  for  ijllOOO,  one  for  $1500  and  one  for 
$30S5,G5,   The  ag^.regate  amount  of  all  v/as  ;ip5535<.05,  the  exact 
amount  of  the  then  indebtedness.   These  notes  as  prepared  by  the 
bank  were  taken  by  Knauf  and  returned  by  hira  shortly  thereafter. 
The  $1500  note,  the  one  involved  in  this  controversy  was  ijigned 
by  Liatt  Knauf  and  0.  C.  Yoder,  the  ax^pellant  herein.   The  other 
notes  that  were  given  by  lOiauf  were  also  returnea  by  him  signed 
by  Knauf  and  other  securities.  Upon  delivery  of  these  three 
notes  to  the  bank  the  notes  then  in  possession  of  the  bank:  were 
canceled  and  the  bank  returned  the  old  notes  to  Knauf  and  in 
carrying  out  the  agreement  vjith  Knauf,  on  July  6th,  the  date  of 
Knauf  s  proposal,  the  bank  financed  for  Knauf  new  oars  purchased 
in  the  sum  of  §2615. 00  and  ago  in  on  July  11th  financed  the  pur- 
chase of  a  new  car  in  the  sum  of  :j^li558#65» 

Knauf  failed  to  secure  the  financial  assistance  that 
he  informed  the  banJc  he  thought  he  would  be  able  to  secure  and 
his  financial  condition  being  much  worse  than  represented,  his 
business  shortly  thereafter  collapsed  and  the  bank  had  to  re- 
possess itself  of  the  new  cars  purchased  and  eventually  entered 
judgment  upon  the  three  notes  referred  to. 

The  reeoixl  discloses  th;  t  there  was  no  communication 
had  between  0.  G.  Yod^r  and  the  bank  relative  to  the  signing 
of  the  note  by  him  -until  after  matters  became  critical,   ilie 
business  of  Knauf  had  sg  in  reached  a  serious  stage. 

The  principal  defense  reliea  upon  by  appellant  is 
such  as  £iet  up  in  his  notice  of  special  defense  in  addition 
to  the  plea  of  the  general  issue.   The  contention  is  made  by 
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the  appellant  that  no  oonsideratlon  v/as  received  by  him  for 
the  signing  of  the  note  in  uuestion  and  for  that  reason  the 
appellant  is  not  liahle  on  tlio  note.   This  position  is  at- 
tempted to  be  sustained  by  the  appellant  by  accepting  the 
testimony  of  ICnauf  relative  to  the  conversations  and  trans- 
actions which  took  place  between  them  and  the  bank  prior  to 
the  time  the  note  in  uuestion  was  signed  by  0.  C.  Yoder, 
This  contention  is  that  the  banlc  through  fraud  secured  the 
note  with  Yoder  as  a  sui-ety  upon  representations  to  Imauf 
that  the  note  was  to  be  used  for  sectiring  new  money  and  not 
for  the  purpose  of  securing  a  pre-existing  indebtedness  and 
as  a  forebearance  from  taking  over  the  business  of  Knauf  and 
Company,  which  business  was  ovaied  solely  by  the  Knaufs. 

Vj'ith  the  contentioa  of  appellant  herein  th.  t  there 
w*s  no  consideration  for  the  note  which  he  signed  with  Knauf, 
v/e  cannot  agree. 

Knauf  owed  the  bank  ,,5,535.05.   His  nefarious  conduct 
in  not  living  up  to  his  agreement  with  the  bank  who  had  trusted 
him,  had  been  disclosed  to  the  bank  and  appellee  was  considering 
ways  and  means  of  protecting  itself,  ?/hich  included  the  possible 
taking  over  of  the  business  of  appellant  and  rionning  it  in  an 
endeavor  to  get  its  money  therefx'om;  Knauf  elaiiued  to  have 
customers  for  new  oars  v/hieh  he  could  not  satisfy  utitil  he  had 
purchased  his  auota  of  cars  under  his  contract  and  he  was  rnxious 
to  get  money  or  to  be  financed  so  he  could  satisfy  these  prospective 
customers;  Appellant  then,  in  lieu  of  the  bank  taking  over  the 
business  and  in  an  effort  to  extricate  himself  from  his  financial 
difficulties,  went  to  the  bank  and  asked  if  he  gave  new  notes  with 
good  security  thereon,  would  th  t  be  satisfactory  taid  would  the  bank 
allov/  him  to  continue  his  business  and  help  him  finance  the  pur- 
chase of  new  cars?  he  was  told  thi  t  would  be  satisfactory.  He 
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then  asked  for  the  no  lies,  tiu'ee  o±"  them,  due  at  di  fie  rent 
dates  and  for  different  auountu,  the  total,  hov/ever,  curiously 
enough,  being  exactly  the  amount  of  his  p-.  at  due  iiid-"btedness 
to  appellee,  i.;nd  upou  receiving  these  notes  went  out  and  secured 
three  respective  endorsers  on  the  respective  notes  and  delivered 
the  notes  thus  .  igned  to  the  hanic  and  the  banic  accepted  them  and 
gave  him  credit  upon  the  books  accordingly. 

These  nev/  notes  operated  as  payment  for  the  old  notes 
and  they  became  null  and  void.   There  is  some  discrepancy  in  the 
testimony  as  to  whether  the  old  notes  were  sent  to  ioiauf,  but 
v/e  regard  that  as  immaterial  for  their  usefulness  and  validity 
v/ere  at  an  end  (Trego  v,  jJstate  of  Cunningham  26?  111.  3G7 , 
and  oases  cited), 

/e  are  of  the  opinion  that  the  agreement  of  the  appellee 
to  forebear  taking  over  the  business  and  its  v/illingness  to 
accept  new  notes  fca:-  the  old  ones  and  to  refinance  the  purchase 
of  additional  cars  for  IDaauf  was  a  sufficient  consideration  upon 
which  to  predicate  the  promise  of  appellant  to  pay  the  not  es 
sued  upon.   Tinxe  it  is,  this  cunsideraticn  v/as  extended  to  Knauf, 
the  principal  debtor,  and  not  to  appellant,  but  it  is  the  lew  of 
this  State  that  a  valuable  consideration  passing  from  certain 
makers  to  other  makers,  resulting  in  the  execution  of  !±   note, 
is  sufficient  to  sut;.tain  it  and  it  is  not  es  ential  that  the 
surety  thereon  shall  directly  receive  the  consideration.  (Steward 
V.  ?/eisenmayer  202  111.  App.  338;  IicHard  v.  Ives  5  Illo  ^-pp.  400; 
Crofut  V.  ladrich  54  111.  A^.p.  541.) 

It  is  charged  by  appellant  that  appellee  should  here 
oomraunicated  with  him  and  acquainted  him  with  the  det;-ils  of 
its  arr  ngement  v;ith  liniuf  before  it  took  the  paper  with  his 
name  thereon.  Ls   v/e  view  it,  such  a  coiirse  of  conduct  is  not 
laid  by  law  upon  appellee.   ...11  it  had  to  do  vjas  to  place  it- 
self within  the  provisions  of  :^ection  72  cf  Chapter  98  of  the 
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Statutes  of  the  State  of  Illinuit;,  Galiill,' 1931,  wliicli  section 
defines  vifho  is  a  holder  of  negotiable  paper  in  clue  course  and 
we  believe  this  record  discloses  that  appellee  came  within  the 
definition  as  therein  laid  down. 

Kiiauf,  mio   had  perpetrated  a  fraud  upon  appellee, 
when  he  sold  oars  and  did  not  faithfully  account  for  them  as 
he  had  agreed,  may  hive  fraudulently  represented  to  appellant 
the  puirposes  for  which  he  desired  to  use  the  money  he  claimed 
he  could  get  on  the  note  he  was  asking  appellant  to  sign;  but 
if  he  did,  this  record  is  i.ilent  as  to  any  knowledge  of  the 
bank  of  any  such  misrepresentations  so  made  prior  to  said  note 
coming  into  its  hands  in  due  coiirae. 

jvppellant,  v^iio  signed  the  note,  in  order  to  protect 
himself  should  have  inc[vilred  of  the  bank  as  to  the  use  that  was 
to  be  made  of  this  paper  before  he  signed  it  and  delivered  it 
to  Knauf  and  thus  made  it  possible  to  get  into  the  hands  of  an 
innocent  holder  for  value  before  maturity.  Such  would  have  been 
the  conduct  of  a  reasonably  prudent  man  under  similar  circumstances. 

In  nderson  vs.  arne  71  111.  20,  ciuoting  from  the 

syllabus,  which  is  borne  out  by  the  opinion,  it  is  said: 

"Althougli  the  execution  of  a  promissory  note 
may  be  procured  as  to  a  surety  by  the  fraud 
of  the  principal  maker,  if  the  payee  is  an 
Innocent  party,  and  has  no  knov/ledge  of  the 
facts,  and  is  not  privy  to  the  fraud,  this 
will  afford  no  defense  against  the  note." 

Continuing: 

"The  arale  of  law  is,  where  one  of  two  persons 
must  suffer  loss,  he  whu  by  his  negligent 
conduct  made  it  possible  for  the  loss  to 
occur,  must  bear  it.   It  is  the  duty  of  a 
party  signing  a  promissory  note,  to  use 
reasonable  and  ordinai''y  precaution  to  avoid 
imposition,  and  if  he  does  not,  an  innocent 
party  should  not  suffer  Ice  s  for  his  want 
of  caroo" 

The  trial  Judge  heard  this  case,  saw  the  witnesses  as 

they  testified  and  as  they  appeared  before  him  on  the  trlsl,  he 
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weighed  their  testimony  and  tested  their  credibility  by  the 
\iell   known  and  eatM.lDlished  rules  oonoerning  the  reception  of 
evidence  in  the  tri^l  of  a  case  and  judging  from  the  decision 
rendered  below  v;e  are  of  the  opinion  that  he  gave  weight  to 
the  testimony  that  merited  tJie  sarae  and  attributed  credibility 
to  the  witnesses  that  deserved  it. 

..e  have  exLuilned  the  record  carefully  and  we  are 
clearly  of  the  opinion  that  the  three  notes  in  question,  In- 
cluding the  note  of  the  ajjpellant,  Yoder,  were  given  to  talce 
care  of  the  pre-existing  indebtedness  of  iCnauf  to  the  appellee 
bciik;  that  there  was  no  failure  of  consideration;  that 
appellant  is  clearly  liable  upon  the  note  as  is  disclosed 
by  the  evidence  in  this  record  and  th£it  axjpellee  bank  had 
no  laiowledge  that  appellant  had  been  informed  by  Kiiauf  at 
the  time  he  executed  the  note  that  the  money  to  be  received 
thereon  was  to  be  obtained  for  the  purpose  of  oarryini^;,  on 
the  business  Instead  of  paying  the  indebtedness  of  lOiauf  and, 
therefore,  would  not  be  binding  upon  the  appellee  bank. 

Coniplaint  is  made  that  the  Court  did  not  hold  pro- 
positions of  law  and  fact  as  requested  by  aijpellant. 

.7e  are  of  the  opinion  that  the  series  of  propositions 
of  law  and  fact  held  by  the  court  substantially  state  the  law 
governing  this  case  and  in  accordance  with  the  viev/  v;e  take  of 
it  and  no  error  was  oomniltted,  either  in  the  holding  or  in  the 
refusal  to  hold  propositions  submitted  to  it. 

V/e  are  of  the  opinion  that  the  judgment  of  the  Circuit 
Court  of  LaS  lie  County  was  right  and  it  is  therefore  affinaed. 

Affirmed. 
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STATE  OF  ILLINOIS. 

SECOND  DisTEicT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

■ in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 

(65027— IM— 9-31)  ,   


€V-  ^^ 


AT  A    TERM  OF  THE  APPELLAT1L?C0UI 


Begun  and  held  at  Ottawa,  on  Tuesday,  the   third  day  of  Mayl,  In 

the  yea.r  of  onr  Lord  one  thouaand  nine  hundred  and  thir'ty-two, 
within  and  for  the  Second  Tistriot  of  the  State  of  Illinois: 
Present--  The  Hon.  THOMAS  M.  JETT,  Presiding  Jiastice. 

Hon.  PREIt  G.  WOLFE,  Justice. 

Hon.  JAMES  S.  BALPWIN,  Justice. 


JUSTUS  L.  JOHIISOIT,  Clert. 
E.  J.  WELTER,  Sheriff. 


266  I.A.  621 
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BE  IT  REMEMBEREP,  that  afterwards,  to-wit:  On 
MAY  13  1932    "the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8442  Ag.  Wo.  9 

IK  THE 
APPSLIATi^  COURT  OF  ILLIHOIS 
SEGOIID  DISTRICT 

February  Teiin,  a.  D.  19L2 

The  Joliet  I'Jational  Bank, 
a  Ba liking  corpor.-tion, 
^.ppellee 

vs.  Appeal  from  the  Circuit  Court 

of  V/ill  County. 
William  0,  Bttes, 

Appellant. 

BALDWIN,  J: 

The  Joliet  National  Banlc  brought  this  suit  ag  inst 
VS'illiam  0.  Bates  in  the  Circuit  Court  of  Will  County  to  re- 
cover on  a  certain  promissory  judgment  note  alleged  to  have 
been  executed  ajid  delivered  by  appellant  to  appellee  under 
date  of  Jamiory  26,  1924  in  the  principal  sum  of  $20,000, 

On  Janu.  ry  27,  1920,  a  judgment  was  confessed  ag  inst 
the  appellant  and  In  favor  of  appellee  in  the  sura  of  ,,21,633.86. 
The  declaration  and  cognovit  on  v/hich  the  judgment  vms   confessed, 
were  in  the  usual  form  v/ith  affidavit  of  claim  attached.  She 
record  discloses  th  t  on  motion  of  appellant  supported  by  af- 
fidavits, the  judgment  was  opened  and  appellant  was  granted  leave 
to  plead.  By  virtue  of  the  leave  being  granted  the  appellant 
pleaded  the  general  issue  and  two  special  pleas  together  with 
an  affidavit  of  merits.  The  defense  relied  upon  by  the  appellant 
by  virtue  of  the  special  pleas,  is  to  the  effect  that  the  note 
sued  on  was  without  consideration  and  void,  the  averments  being 
that  the  supposed  promissory  note  in  the  aforesaid  declaration  of 
appellee  mentioned  was  made,  executed  and  delivered  by  appellant 
to  appellee  to  evidence  a  certain  previously  paid  and  discharged 
indebtedness  represented  by  two  certain  promissory  notes  thereto- 
fore paid  in  full,  satisfied  and  discharged,  said  notes  being  in 
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the  principal  amoiint  of  ten  thousand  dollars  each  and  executed 
by  the  Bates  iiachine  c-  I'ractor  Company,   a  ooz'por    tion,   to  evidence 
a  certain  obligation  of  the  said  Bates  Iilaohine  &  Tractor  Company 
and  also   executed  by  the  appellant  as  accomodation,    joint  maker 
and  signer,  which  said  tv;o  notes  were  payable  to  said  appellee,   one 
of  which  was  dated  ilarch  16,   192;^  and  due    July  16,   19 SS,   and  the 
other  of  said  notes  was  dated   Juiie   21,   1923  and  due   October  21, 
1925,  and  each  bearing  interest  at  the   rate   of  six  per  cent  per 
annum  after  maturity;   that  said  two  notes  were  and  had  been  long 
prior  to   the  date   of  said   supposed  note  mentioned  in  appellee's 
said  declaration  fully  paid,    satisfied  and  discharged  by  the 
delivery  to  appellee,  puri^niant   to  agreement  betv/een  appellee 
and  the   said  Bates  kachine  &,  'J-'ractor  Company  and  the  appellant, 
and  divers  other  persons  of  twenty  thousavid  dollars  face  value 
of  first  mortgage   real  estate   gold  bonds  of  said  Bates  Ivlachine 
&  Tractor  Company,    secured  by  tinist  deed  dated  ;pril  1,   1923, 
said  bonds  maturing  October  1,   1924,  and  the   issue  of  said  bonds 
being  a   total  aggregate  amomit   o±    five  hujidred  thousand  dollars, 
and  that  said  twenty  thousand  dollars,   face  value  of  said  bonds, 
the  plaintiff  then  and   there  accepted   in  full  payment,    satisfaction 
of  said  two  promissory  notes  aforesaid. 

To  the   special  pleas  appellee's  replied   that  none   of 
the   twenty  thousand  dolL*.  rs  face  value   of  first  mortgage  real 
estate  gold  bonds  of  the  Bates  i.iachine   ^^   i'ractor  Coivipf  ny,  wliich 
are   in  the   said  second  plea  referred  to,  v/ere  ever  accepted  by 
appellee   in  full  payment,    satisfaction  and  discharge >    of  both 
or  either  of  the   two  promissory  notes  thf^t  are   in  said   second 
plea  described,***  wherefore   the  ajjpellee   says  that  the  promissory 
note  Y/hich  is  mentioned   in  the   declaration  was  made,   executed   and 
delivered  by  the  appellant   to  the  plaintiff  to   continue   in  effect 
a  prior  indebtedness  of  the  appellant  for  money  previously  loaned 
by  appellee  at  the   special  instance  and  re  uest  of  appellant  and 
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evidencea  ty  the  tv/o  herein  It  st  above  designated  "pro;. issory 
notes,  no  part  of  v/hicli  was  ever  paid  except  in  or  to  tlie 
extent  of  the  four  thousand  five  hundrea  seven  dollars  and 
seventy  cents  th.  t^is  ore.,ited  as  a  payment  on  the  back  of 
the  appellant's  said  twenty  thousand  doxlc.;r  note  which  is 
declared  upon  in  appellee's  declaration. 

After  the  joiniiig  of  issue,  a  ^ury  v^as  waived  and 
the  cause  was  ijabraitted  to  the  court  without  the  intervention 
of  a  ^uryo 

It  was  stipulated  between  the  parties  to  the  effect 
that  any  competent  evidence  proper  undtr  any  pleading  which 
could  properly  be  fileu  by  either  pi rty  should  be  received  and 
considered  on  the  trial  of  the  cause. 

The  record  discloses  that  on  the  2Sth  day  of  iiay, 
1931,  the  court  entered  finding  and  judgment  in  favor  of  appellee 
and  against  appellant  in  the  amount  of  ;;i;19,E85.38,  with  costs, 
from  which  finding  and  judgment  this  appeal  is  prosecuted  by 
appellant. 

It  appears  that  the  indebtedness  in  .^uestion  was 
contracted  in  19E2,  when  appellee  loaned  tv/enty  thousand  dollars 
to  the  Bates  Company  at  Lhe  request  of  appellant.   This  trans- 
action was  already  evidenced  by  two  ten  thousand  dollar  notes 
which  were  renewed  frora  tiaie  to  tiae  u^itil  one  bore  date  Ivlarch 
16,  1923  and  the  other  June  21,  1923;  that  the  notes  were  signed 
by  the  oorapany  and  the  appellant  individually;  that  every  time 
he  signed  the  notes  at  the  appellee  bank  the  president  insisted 
that  appellant  sign  as  a  co-maker,  "begin-ing  with  the  original 
one  and  continuing  down  to  the  note  on  which  Judgment  was  taken." 

Appellant  was  vitally  interested  in  the  Bates  ^..acidiie 
^  Eractor  Corapany  as  bhown  by  the  record.  He  had  invested  some- 
thing lik^  forty-two  thousand  dollars  in  the  same  and  thi'oughout 
its  existence  was  president  and  treasurer  thereof.   It  further 
appears  that  in  the  Spring  of  1923  the  company  owed  nearly  four 
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hiindreu.  thousand  dollars  to  a  number  of  Gnicago  bankb.  ..s  a 
result  these  iustitutions  adopted  a  plan  to  extend  all  of  the 
company's  indebtedness  by  means  of  a  five  htuidred  thousand 
dollar  bond  issue.   This  took  place  at  a  meeting  held  in  Ghioago 
On  April  50,  19SI.',  v;hich  w£.s  not  attended  by  a  representative 
of  the  apx.'ellee  bank. 

It  further  appears  that  the  aj;)pellee  bank  did  not 
become  a  part^/  to  the  bond  issue  mitil  some  time  in  July,  1922, 
and  then  only  on  the  expressed  condition  that  appellant  would 
allow  a.jpollee  to  continue  to  hold  notos  bei.rixig  his  personal 
signature  to  protect  appellee  ag.inst  any  los^  in  event  xhe  bonds 
did.  not  pay  the  full  amount  due  appellee. 

It  is  the  contention  of  a^:.pellee  in  conformity  with 
this  understanding,  appellant  left  v/ith  appellee  the  note  of 
March  6,  19S2  and  of  June  21,  19:?.3  whereupon  appellee  accepted 
the  Bates  JJa chine  &  tractor  Company  Sonds  having  a  face  value 
of  twenty  thousand  dollars.  The  evidence  shows  that  the  notes 
remained  in  appellee's  possession  until  September  25,  192S,  when 
appellant  executed  a  new  note  of  that  date  for  the  principal  siaia 
of  Twenty  thousand  dollars  due  four  months  thereaftero  ..ppellant 
affixed  the  corporate  name  thereon  in  addition  to  his  individual 
signature  and  stated  that  he  v/anted  the  company's  name  on  the  note 
so  that  if  he  had  to  pay  any  money  on  it  he  could  show  the  Board 
of  Directors  that  it  was  not  his  private  money.   The  last  mentioned 
note  was  renewed  on  its  due  date.   The  B&tes  Company  v/as  placed  in 
voluntary  bankruptcy  in  March,  1924,  and  appellant  filed  the  petition 
as  president  and  secretary  of  the  corporation;  that  as  r  result 
appellee  realized  .-.'if 50"? ,'70  on   the  bonds  received  from  appellant. 
It  is  quite  complicated  in  the  testimony  as  to  what  the 
arrangement  was  between  Reraond,  president  of  appellee  banlc,  and 
the  appellant  at  the  time  the  bonds  for  v^^  »00C)  were  delivered  to 
the  appellee  bank. 
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It  is  the  contention  of  appellant  that  appellee  accepted 
the  said  twenty  thousand  dollars  face  value  bonds  in  full  payment, 
satisfaction  and  discharge  of  the  Indettedness  evidenced  by  the 
original  indebtedness  to  the  baiik  by  the  company  joined  in  by  ap- 
pellant. In  other  words,  appellant  contends  that  the  notes  v/Lich 
originally  evidenced  the  indebtedness  in  liuestlon  were  paid  on 
July  17,  1923  by  the  delivery  to  the  appellee  of  bondd  of  the 
Bates  Company,  having  a  face  value  of  twenty  thousand  dollars* 

It  is  conceded  that  this  presents  a  ciuestion  of  fact 
and  that  the  intention  of  the  parties  is  controlling. 

Much  is  said  in  the  arguments  by  the  respective  parties 
concerning  the  delivery  to  appellee  of  the  Bates  Company  bonds, 
having  a  face  value  of  twenty  thousand  dollars.   The  appellee 
contends  that  the  bonds  were  received  with  the  understanding  with 
Bates,  the  appellant,  that  the  bank  should  retain  the  original 
note  evidencing  the  indebtedness  of  the  eonipany  on  which  appeared 
the  name  of  Bates,  and  that  they  accepted  the  bonds  in  full  pay- 
ment of  the  note,  and  would  give  credit  on  the  notes,  the  amount 
realized  on  the  bonds.  As  to  what  the  understanding  was  on  this 
question  the  testimony  of  the  president  of  appellee  banlc  and  of 
Bates  is  not  harmonious.   The  president  of  the  bank  insisted  that 
he  accepted  the  bonds  at  the  suggestion  of  Bates  in  order  that  he 
might  carry  the  bond  issue  through  and  that  he  was  to  keep  the 
note.  Bates  testified  to  the  contrary. 

On  this  Question  and  in  connection  with  the  testimony 
of  these  tv«ro  parties  the  court  had  s  right  to  take  into  consider- 
ation any  facts  or  circumstances  as  discloeed  by  the  record  bear- 
ing upon  their  respective  contentions.   The  court  has  found  in 
favor  of  the  appellees  in  that  regard.  Appellant  contends  that 
a  composition  was  attempted  on  April  30,  1923,  at  the  meeting 
held  in  Chicago,  v^hich  was  attended  by  representatives  of  a  number 
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of  creditors,  fcut  not  by  appellee.   It  appears  that  at  that 
meetint<;:;  it  was  agreed  that  the  only  way  to  keep  the  Bates 
Company  from  going  into  banJcraptcy  was  for  the  oreditorj:>  to  get 
together  and  extend  the  indebtedness. 

It  is  contended  "by  appellant,  First,  that  the  note 
sued  on  was  given  to  evldeiaoe  a  previously  paid  and  extingaished 
indebtedness  and  as  such  was  without  consideration  and  void. 
Second,  the  note  sued  on  was  procured  by  appellee  in  violation 
of  a  composition  agreement  Entered  into  betv/een  appellee  and 
other  creditors  of  the  Bates  Machine  a.  i'raotor  Company  and  as 
such  was  fraudulent  contrary  to  public  policy  L.nd  void.   'luird, 
that  appellee's  theory  that  the  note  sued  on  was  given  as 
collateral  security  for  bonds  of  the  Bates  Coiapany  held  by 
appellee,  said  bonds  being  thereafter  surrendered  as  part  of 
the  consideration  for  assets  and  properties  of  the  Bates  Company 
and  by  such  surrender  appellee  lost  all  rit^iit  in  the  collateral 
securing  the  same  and  could  not  thereafter  maintain  suit. 

It  seems  th:  t  this  case  p2?esents  for  determination 
the  question  as  to  whether  the  President  of  a  oorpor-  tion,  who 
has  signed  a  promissory  note  to  evidence  a  oorpcrate  lot-n,  can 
make  an  enforeible  contract  whereunder  he  is  to  remain  pei^sonally 
liable  for  any  loss  vtfhioh  the  payee  may  sustain  by  ascertaining 
the  indebtedness  throtigh  an  acceptance  of  later  maturing  bonds. 

Upon  the  first  contention  of  appellant  there  is  no 
doubt  but  that  this  depends  upon  the  facts  ana  that  the  intention 
of  the  parties  to  the  transactions  is  controlling. 

At  or  about  the  time  the  bonds  were  delivered  to  appellee 
by  appellant  there  were  several  conversations  between  them  and 
there  is  some  variance  between  the  stories  related  by  each  of 
them.  Appellee  contends  that  he  would  only  accept  the  bonds  pro- 
vided the  notes  representing  the  indebtedness  of  the  company  and 
secured  by  the  personal  signature  of  appellant  be  retained  by  him 
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to  cover  any  loss  that  might  ensue,  and  appellee  contends  that 
such  an  agreement  was  never  entered  into  tetween  them. 

The  record  is  volximinous,  but  it  is  significant 
that  appellant  permitted  the  appellee  to  retain  the  two  ten- 
thousand  dollar  promissory  notes  signed  hy  him  as  co-maker  after 
the  indebtedness  of  the  principal  debtor  was,  as  he  claimed,  paid 
in  full,  and  in  addition  to  this,  he  subsequently  renewed  his  in- 
dividual liability  by  a  twenty- thousand  dollar  note  dated  September 
26,  1923  and  by  another  of  like  import  executed  on  January  26,  1924o 
Further,  when  the  Bates  Company  was  throvm  into  bankruptcy  upon  the 
application  of  appellant,  schedules  filed  on  February  27,  1924, 
describe  the  note  in  question  as  being  then  outstanding  as  collateral 
security  for  the  bonds  in  controversy  and,  further,  appellee  had 
possession  on  the  heariiog  of  the  last  note  with  the  inference  result- 
ing therefrom  thst  the  same  was  then  an   existing  liability. 

The  Statute  upon  the  point  as  stated  in  the  last  obsei*vation 
raises  a  presumption  ths-t  every  negotiable  instruaent  is  deemed  prima 
facia  to  have  been  issued  for  a  valuable  consideration,  and  that 
every  person  whose  signature  appears  thereon  has  become  a  party 
thereto  for  value.  (See  Section  44,  Chapter  98,  Smith-Hurd  Ixevised 
Statute  1931,)  and  that  doctrine  places  the  burden  of  proof  upon 
appellant  and  re Quires  him  to  establish  his  contention  that  the 
indebtedness  is  paid  and  that  the  note  wa&  given  without  considera- 
tion. American  National  Bank  vs.  Voolard,  o42  111.  148.  i.fter 
carefully  reading  the  reeoi'd  upon  this  point,  v/e  are  of  the  opinion 
that  this  contention  of  appellant  is  not  sustained  by  the  proof.  'Je 
think  the  evidence  shosvs  tiiat  appellee  originally  loaned  the  i^'PX)  ,000 
to  the  Bates  Company  at  the  request  of  appellant  and  req.ui3?ed  appel- 
lant to  individually  sign  ever  note  therefore  beginning  with  the 
first  one  and  continuing  down  to  the  note  in  cjaestion  here. 
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Appellant  claiiaB  that  he  signed  the  note  as  an  accoraoda- 
tion  co-maker,  but  that  does  not  relieve  him  for  the  titatute  raakes 
him  liable  as  maker,  notwithstanding  the  maker  knew  hira  to  be  an 
accomodation  party.  Section  E9 ,  Chapter  98  Dmith-Iiurd  Illinois 
Revised  Statutes  1931, 

The  note  in  question  grev/  out  of  an  original  loan  at 
which  time  appellee  delivered  to  the  Bates  Company  ^20  ,000  and 
it  v/as  for  an  anteceaent  o^  a  pre-existing  claim  and  was  a 
sufficient  consideration  for  the  execution  of  the  notes  in 
q.uestion.  Appellant  contends  that  the  notes  vvlilch  originally 
evidenced  the  indebtedness  in  (Question  were  paid  in  full  on 
July  17,  19E3  by  delivery  to  appellee  of  the  bonds  having  a 
face  value  of  ^^E0,000, 

This  also  presents  a  cuestion  of  fact.  I7e  have  examined 
the  record  upon  this  question  and  have  come  to  the  eonelusion  that 
the  effect  of  t?ie  conversation  between  the  parties  hereto  and  the 
written  doc\iments  offered  in  evidence  do  not  sustain  the  contention 
of  appellant. 

The  question  comes  up  frev_uently,  in  our  consideration 
of  this  matter,  as  to  why,  if  appellant's  contention  is  correct, 
did  he  renew  his  individual  obligation  as  late  as  January  26,  1924, 
that  date  being  after  the  bonds  had  been  delivered  to  appellee  as 
alleged  payment  in  full  of  the  obligation  here  sued  upon? 

Appellant  contends  that  there  was  a  composition  with 
creditors,  at  Y/hieh  time  the  creditors  agreed  to  take  the  bonds 
of  the  company  in  payment  of  its  debts  and  that  later,  having 
accepted  the  benefits  of  the  composition,  appellee  is  estopped 
from  recovering  in  the  case  at  bar.  Three  or  four  witnesses 
were  called  by  appellant  to  sustain  this  contention,  together 
with  the  documentary  evidence  upon  the  point,  but  so  far  as  we 
can  see  from  this  record,  the  position  of  appellee  that  he  never, 
at  any  time,  agreed  to  surrender  this  individual  seciirioy  of 
appellant,  has  not  been  overcome  by  satisfactory  proof.  Liuoh 
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testimony  was  offered  on  this  point  and  was  carefally  considered. 

In  our  opinion,  and  it  was  the  trial  Judges'  also,  the 
alleged  composition  at  the  uost  was  only  an  extension  of  the  time 
Of  payment  of  the  d^bts  of  the  Bates  Coiapany.   It  was  the  sub- 
stitution of  one  promise  for  another,  Pitt  aons  lafg.  Co.  vs 
Corameroial  National  Btaik  l;.l  111.  at  b89a   The  supposed  composition 
did  not  recruire  any  pi  rty thereto,  to  surrender  aiiy  other  teourity 
had  for  the  payment  of  the  debt,  and  such  security,  if  say,  could 
\>e   retained  and  realized  upon  at  its  convenience,  merchants  & 
Farmers  State  Bank  vs  ijheridan  156  111,  App.  Eb-30. 

Appellee's  contention  on  this  point,  which  we  think  is 
Btipported  by  the  record,  was  tliat  it  had  appellant's  personal 
obligation  on  the  notes  and  that  would  not  be  released  and  appellant 
being  very  anxious  to  have  the  plan  go  through  finally  assented 
thereto  and  later  renewed  these  very  notes  thereby,  to  uur  minds, 
recognizing  and  ratifying  txls  view  of  tliis  phase  of  the  litigc.tion. 

Appellee  had  the  right  to  impose  conditions  upon  which 
it  would  accept  the  bonds  tendered  and  if  it  did,  as  in  this  case, 
demand  and  receive  and  held  additional  security  (the  personal 
seoui'ity  of  appellant  upon  the  notes  of  the  Bates  Company  whose 
debt  v/as  being  adjusted,)  before  it  accepted  the  bonds  no  one  can 
complain,  for  no  oi'editor  of  the  Bates  Company  was  injured  thereby. 
Other  creditors'  actions  in  this  natter  were  not  influenced  by 
appellee  and  it  v/ae  not  encumbent  upon  appellee,  under  the  cir- 
eumstanoes,  to  disclose  to  any  one  what  had  been  done  in  that 
regard.   Lobdell  vs.  State  Bank  of  Nauvoo  180  111.  at  59,   Indeed 
it  appears  to  us  that  if  anyone  owed  a  duty  to  the  other  creaitors 
of  the  Bates  Company  to  disclose  what  had  beun  done,  appellant 
himself  was  the  one,  and  he  cannot  be  heard  to  complain  here  of 
the  failure  of  appellee  in  that  respect.  Hefter  vs.  Cahn  To   111* 
296  is  cited  by  appellant  as  authority  on  this  ciuestion  and  the 
point  that  such  additioaH.l  security  vras  void  as  agrinst  public 
polifly,  but  we  cannot  concur  in  this  contention,  Ai.jpellee  was 
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tiie  last  oiie   to  accept  the   "bondsj  and  no   one  was  injureo.  or  in- 
fluenced by  its   action.      The   Hefter  case  was  discucsea   and  distinguish- 
ed  in  the   Lobdell  case   supra.      Upon   this  phase  we   refer  generally 
to   8   Cyc.    452. 

'./e  are  not  unmindfal  thtjt  whatever  the  agreement  was  be- 
tween these  parties  v/as  a   ciuestion  of  fact  to  be  determined  by  the 
Court  aiid   the   trit  1  court  made   a   finding  thereon  in  opposition  to 
the   contention  of  the  appellant  and  in  this  we   concur. 

Appellant   contends  that,  having  subseciuently  surrendered 
its  bonds  to   the  trustee   in  bankruptcy  in  exchange   for  its  as^^ets, 
appellee   thereby  parted  v/ith  all  interest  in  the   bonds   and  in 
consequence      lost  all   right  to  the   collateral,    t  at  being  the 
note   sued  on.      Tiiis,    too,  presents  a  (iuestion  of  fact  and,   as  did 
the   trial   ^dge ,  we   oanaot  agree  v;ith  the  viev/  of  appellant  on 
this  point, 

./e  are   of  the  opinion  that   tne  record  discloses  that 
appellant  agreed  to  allow  the  bahlc  to  continue  to  hold  notes 
bearing  his  personal  obligation  which  would  stand  between  the 
banlc  and  any  losi.;;   it  might   c-ustain  in  the  transaction  and  that 
these  notes  v/ere  retained  by  appellee  until  ;:jepteiaber  26,   19  23, 
when  appellant  executed  a   new  ;;;2U,000  note,   due  four  months 
thereafter,   in  exactly  the  sarae   form  as   the  previous  notes  for 
which  the   later  note  v;as  given,   and  that  later  this  last  note 
just  mentioned  was  renewed  in  January  of  1924  and  is  the  note 
in  question.      Such  being  the   case,   these  notes  were   transfers 
of  personal  property  as   security  for  a  debt  or  other  obligation. 
31   Cyc.    785-791-793, 

Appellant  caused  the  Bates   Gompaiiy  to  becoiae   a  voluntary 
bankrupt  in  March  of  1924  and   it  was  necessary  for  tne  bondholders 
to  get  together  and  protect  themselves,  \fvhich  they  did,   .-md  they 
made  a  proposition  to  the   bankruptcy  court  v/hich  was   approved  and 
oonsxxmnated  and  appellee  exercised  his  option  and  took  a  pro-rata 
share   of   cash  for  such  bonds  as   it  held  under  that  agreement.    This, 
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appellee  had  a  perfect  right   to  do. 

In  addition  to   the   delat  of  the  Bates  Company  he  also 
had  a  vi^lid  agreeraent  \\'ith  appellant  to  make  good  any  loss 
appellee   siist;iined   in  the  transaction.      It  was  not  neoessai*y 
for  appellee   to  take  any  ateps  to  prove  his  cliiiiTi  where   the 
surety  did  not  deraand  it.     Upon  this  phase   of  the   ease  v/e  agt^  in 
concur  in  the   holding  of  the  trial   judge   thf^t   this  contention  of 
appellant  is  not  sustained  by  the  record. 

It  will,    therefore,   be  observed  that  til  of  the  itjaues 
involved   in  t   is   case   involve    questions   of  fact  and  it  v/as 
peculiarly  the  province   of  the   court  to  adjudicate  theu  in  the 
first  instance   for  the  doctrine   obtains  in  this  State   that  v/here 
the  evidence   is  conflicting,    the   Court,   or  jury,  who  sees  the 
witnesses  and  hears  them  testify,   is  better  cjualified  to   judge 
their  credibility  and  the  weight   such  testimony   should  carry 
than  is  a   court  of  review,   and  in  such  cases  the  finding  of  the 
trial  court  will  not  be  disturbed  unless  it  is  clearly  manifest 
that  palpable   error  has   been  committed. 

This  is  an  exceedingly  voluminous  record,   many  questions 
are  discussed  and  many  decisions  of  courts  of  last  reaort,   as  v/ell 
as  text  books,   are   cited  for  cons^ideration.      The  arg\iments  are 
lengthy  and  involved   t^xd   in  vieiir  of  the  fact  that  the   issues  were 
submitted  to  the  court  witi_out  the  intervention  of  a   jury  end  that 
it  has  made   its  finding  on  these     uestions  of  fact;   from  an  ex- 
haustive  examination  of  the   record,  we  are  not  prepared   to   say   that 
the   conclusion  reached  by  it  is   contrary  to   the  manifest  v/eight  of 
the   evidence. 

There   is  no   serious  error  so  far  as  we  have  been  able 
to   see  and  we    conclude,    therefore,    that   the    judgraent   should  be 
affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS. 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause,, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

_in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-^ 


Clerh  of  the  Appellate  Court 

(65027— IM— 9-31)  ,    ~ 


fV7' 


AT  A  TERM  OF   THE  APPELLA 


Bejsrun  and  held  at  i^1;i;a.vja,  on  Tuesday,  the  ^hirdday  of  May,/ in 
the  year  of  oxa-"  Lord  one  thouaand  nine  hundred  and  thirl/y-two, 
withlii  and  for  the  Second  District  of  the  State  of  Illinois: 
Preaent--  The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  J^^REJJ  G.  WOLFE,  -Justi.re. 
Hon.  JAMES  S.  BALIiWIN,  Jvistice. 
JUSTUS  L.  JOHNSOH,  Clerk. 
E.  J.  WELTEK,  Sheriff.       tf^^^-r-«     __^    3 
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BE  IT  REACEMBEEEP,  that  afterwards,  to -wit:  On 
MAY  13  1932     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
follov/ing,  to-wit: 


Gen.    1^0.   8470  Ag.    i^lo.    IE 

IN  THE 

APPELLATi-;   COURT  OF   ILLINOIS 

SECOIID  LISIRICT 

Fetruary   Term,  A.D.    1932. 

In  Re  Estate  of  Thomas  F. 
Paintei',   deceased,   ^jraor 

Moreland,   iixecutor  Appeal  from  tiae  Circuit 

(Objector)  Court  of  Knox  County. 

Appellant* 

BALDWIN,    J: 

This  case  coraes  to  this  Court  on  an  appeal  from  the 
Circuit  Court  of  liiox  County,  Illinois,  and  involves  the  (.question 
of  whether  or  not  Lodema  ..lice  Painter,  appellee,  is  entitled  to 
a  widow's  award  as  buch  widow  of  Thoiias  F.  ...ainter,  deceased,  in 
the  sum  of  ^20u0, 

The  ivuestion  raised  upon  tliiE  record  axid  upon  which  it 
is  presented  to  this  court  is  whether  or  not  the  widow  in  the 
lifetime  of  the  deceased,  |iaving  accepted  said  "Vill  in  a^estion 
or  Codicil  thereto  in  lieu  of  all  her  rights  of  the  estate  of 
her  deceased  husband,  can  now  come  and  olai  ,;  in  addition  to  the 
provisions  of  the  /ill  the  award  of  |i2,000. 

It  appears  that  Thomas  F,   Painter  made  and  executed 
his  original  '.'/ill  in  1907  in  and  by  v/hich  he  devised  to  his 
v/ife,  Lodena  Alice  Painter,  all  his  property  of  every  kind  of 
which  he  might  die  seized  to  use  and  enjoy  a,s  long  as  she  shall 
live.   That  he  also  provided  in  the  third  clause  of  the  V/ill 
that  the  Executors  pay  one  year  after  the  d^ath  of  hiij  wife  to 
the  Cook  Cemetery  Association,  the  sura  of  ;;;)500.00,  etc.,  and 
after  the  death  of  his  wife  all  of  his  property  was  to  go  to  one 
liable  B.  Swigert, 

Subsequently  his  wife  signed  a  paper  by  v/hich  she  in 
consideration  of  the  provisions  made  for  her  in  the  //ill,  she  • 
would  relinciuish  and  release  all  rights,  under  and  by  virtue  of 
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the  Statutory  dower,  and  accept  the  provisions  of  said,  will 
as  her  entire  share  in  said  estate,   'i'hcit  is  to  say,  she 
accepted  the  vYlll  end  took  a  life  estate  in  all  the  said 
property  in  lieu  of  my  rights  under  the  statute  if  said  \Jill 
had  not  "been  made* 

Sutaeguently  a  Codicil  was  made  to  said  Will  by 
which  he  revoJced  the  provisions  made  in  the  third  clause  of 
his  Will  giving  ;^J500.00  to  the  Cook  Cemetery  Association  and 
bequeathed  this  sura  to  his  wife  to  use  iiid  en^oy  as  long  as 
she  should  live;  that  after  her  death  the  said  ;^500  should 
go  to  the  said  L'lahel  B.  Swigert  and  her  heirs. 

It  appears  also  that  after  the  execution  of  the 
Codicil  another  paper  was  entered  into  v/liich,  namely,  among 
other  things,  stated  the  making-  of  t.^e  original  V/ill  and  also 
the  Codicil  thereto  and  that  in  oonsideratio.a  of  the  provisions 
of  said  Codicil  grent  to  her  the  use  of  the  ;,p500  during  her  life- 
time, that  she  relinq.uish  all  rights  of  dower  linder  and  by  virtue 
of  the  Statute  of  Illinois,  and  accept  the  provisions  of  said. 
Will  and  the  Codicil  thereto  as  her  entire  share  in  the  Estate 
of   said  Shomas  F.  Painter. 

It  will  "be  observed  that  the  second  v^riting  signed  by 
■'the  widow  of  the  said  Painter  is  not  as  binding  as  the  first 
contract.  In  the  first  contract  she  agreed  to  accept  the  terms 
ot'   the  Will  and  take  a  life  estate  in  all  said  property  in  lieu 
ct   all  her  rights  under  the  Statute  as  if  said  .'ill  had  not  been 
ra^de.   In  the  second  contract  all  she  agreed  to  do  is  to  release 
'   all  rights  of  dower  to  and  by  virtue  of  said  statute,  etc.  Nothing 
4'/  is  said  about  widow's  award. 

//  Thomas  F.  Painter  died  September  14,  19^50,  leaving  j-iis 

widow,  there  being  no  children.  The  v/ill  and  Codicil,  together 
w|!th  the  agreements  attached  thereto,  were  duly  filea  in  the 
;Qounty  Court  of  Knox  County,  Illinois,  and  adaitteu.  to  probate 
On  December  4,  1930. 
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It  appears  that  thereafter,  on  the  24th  of  Decerater, 
1930,  appraisers  were  appointed  in  said  estate  and  the  appraisers 
fixed  the  widow's  award  at  1(^2,000.00  to  v/hich  the  Exeoutor  of 
said  estate  objected,  claiming  that  it  should  not  be  allowed  for 
the  reason  that  the  widow,  during  the  lifetime  of  her  husband, 
executed  a  certain  instrument  in  writing  in  which  she  accepted 
4he  terms  and  conditions  of  said  \/ill  and  Codicil  in  lieu  of  her 
dower  and  all  other  rights  under  the  Statute. 

The  cause  came  on  for  a  hearing,  tlie  County  Court 
sustained  the  award  in  said  sum  of  ^^EOOO.OO.  Upon  an  appeal 
by  said  Executor  to  the  Circuit  Court  of  luaox  County,  the  Circuit 
Judge  sustained  the  avmrd  in  the  said  sum  of  ^2000  and  an  appeal 
was  taken  to  this  Court, 

Evidonee  heard  upon  the  hearing  in  the  Circuit  Court 
indicated  that  the  deceased  and  his  wife  lived  on  a  farm  near 
Uaguon,  Illinois,  and  later  moved  to  Kiioxville;  that  they  had 
no  children;  that  for  many  years  the  widow  has  been  troubled 
with  high  blood  presi3ure  and  lossi  of  hearing  and  cannot  do  ustial 
housework.  She  now  lives  in  the  late  hoiae  of  her  husband  in 
Knoxville. 

The  original  vill  of  Shomas  F.  Painter,  deceased, 
dated  October  4,  1907,  bequeathed  and  devised  a  life  estate 
in  his  property  to  his  wife  and  provided  that  after  the  death 
of  his  wife  >];500.00  should  go  to  a  cemetery  association  and 
then  all  the  rest  and  residue  of  the  estate  should  go  to  one 
iiabel  G.  Swigert,  who  was  no  relation  to  either  the  deceased 
or  of  his  wife. 

By  the  terms  of  the  V/ill,  Snanuel  L.  Swigert, 
husband  of  the  residuary  leg-atee  and  devisee  under  the  ./ill, 
was  appointed  Executor  v/ith  j.riaor  koreli.nd  as  first  successor, 
Jolin  R.  i.i.oreland  as  second  successor  tuad  i...  J»  Daugherty  as 
third  successor. 
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At  the   time   of    the   execution  of  the    .'ill  Emanuel 

Swigsrt   oarae  with  Thomas  F.   Painter  to  the   law  ofl'ice   of  John 

R.  lioreland.,   and  Liwigert  introduced  Painter  to  i.iOreland.     The 

original  Y/ill  was  prepared  in  the  law  ofiioe   of  Lr,   l.ioreland. 

On  the   same  date,  the  v/ife  of  the  deceased  executed 

a  document  as  folloy/s: 

"iviaguon,    111.,    Got.   4,    1907 

This  Contract  v/itnesseth:    That  in  consideration 
of  Thomas  F.  Painter   (my  husband)   having  madu  his 
Last  ',Vill  and   Testament   in  which  he  has  willeu   to 
me  a  life  estate  in  all  his  property.      I  herehy 
accept   said   ,Yill  and  reliniiUish  and  release  all 
my  ri^;hts,  uiid  r  and  "by  virtue   of  the   statutory 
dov/er,   tnd  accept  the  provisions  of  said  v/ill  as 
my  entire   share   in  said  estate.      That  is  to   say, 
I  accept  the  will  and  take  a  life   estate   in  all 
the   said  property  in  lieu  of  my  rights  under  the 
statute  if  said  will  had  not  Taeen  made. 

Lodema  .^lice  Painter 

Witness 

F.C.  Bearmore,  ilaquon,  111. 
H.F,  Townsend,  ilaguon,  111. 
Executor's  Sxhi"bit    "A"'     " 

Later,    on    -Ugust   28,    1915,    at   the  request   of  deceased, 
Moreland  prepared  a   Codicil  to   the    .'ill,  "by  v/hich  Codicil  the 
only  change  was  to   the  effect   that  the   |500  given  to  a  cemetery 
association  was  revoked  and  was  given  to  Ivia'bel  Swigert  after 
allowing  the  widow  a  life   estate   thereto.      It  should  "be  noted 
that  this  Codicil  was  only  for  the  heaiefit  of  ilabel  Swigert 
as  the  original  V/ill  provided  that  the  widow  should  have  the 
use  of  the  entire  estate   for  her  life  and  f  f ter  her  d:.ath  $500 
was  to  go   to  a   cemetery  assoointion  and  the  remainder  to  Llahel 
Swigert,  whereas,   the  effect  of  this   Codicil  was  to  annul  the 
1)6 quest  to  the  cemetery  association  and  .u.aT3el  Swigert  would  then 
get  it,   to,  ether  with  the  remainder  of  the  estate  upon  the  death 
of  the  widow. 

On  the   same  date   that  the   Codicil  was  drawn  another 
paper  was  executed  by  the   then  \/ife  of  deceased,   v;hich  is  as 
follows: 
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"GaleslJurg,    111.,  Aug.    28,    1915. 

This  Contract  and   agreeraent  witnesseth:    Tliat 
V/hereas  my  husband  Thomas  F.  Painter  has  made 
his  Last  i/ill  and   Testament  on  the   fourth  day  of 
October  nineteen  ]  mid  red  and   L.even,   and  has  also 
on  this  date  made  a   codicil  thereto ^    on  this  date 
In  which  provision  Is  mad-   the  t  l-ive    hundred 
Dollars,   formerly  devised  to  the  Cook  Comity 
Cemetery  .-.ssociation  ox  Knox  County,    Illinoiii, 
shall  instead  of  going  to   said  Cemetery  zissoci;  tion, 
be  devised  to  ...obel  B,   iiwi^ert  and  her  heirs,    e.  f ter 
my  death,   but  that  during  my  life   time  I   shall  have 
the  use  and  benefit  of  the   same. 

Now,   Therefore,  in  oonsiu-ration  of  txie  provis^ions 
of  said  codicil  granting  ujito  me  the  use  of  said 
Five  Hundred  Dollars  duriU;';^  my  lifetime,    I  hereby 
accept  and  ^oin  in  said  codicil  to   said  '/ill  and 
relin'..uish  end  release  all  rights  of  dower  midtr 
and  by  virtue  of  the    statute  of  Illinois  and  accept 
the  provisions  of  said   .ill  and   the   codicil  thereto 
as  ray  entire   share   in  the  estate  of  my  husband 
Thomas  F,  Painter, 

Lodema  Painter 

V/itnesses 
A.S.  Potter;  S.B,  Wade" 

The   testimony  shows  that   the   .,111,   codicil  and  the  two  papers 

signed  by  krs.    Painter  were   all  fastened  together  and  that  after 

the  death  of  the  deceased,   koreland,  who  had  dravoi  the   .Vill, 

secured  the   Jill,   Codicil  and  *he   two  papers  from  Smanuel 

Swigert,   t  ,e  husband  of  nabel  iiwlgert. 

This  is  practically  all  the  testimony  that  was  offered 
in  the  case,  except  perhaps  as  to  the  value  of  the  estate,  vihiGh 
is  estimated  to  be  worth  approximately  vl5»*-'^0« 

There   seems  to  be  no  evidence   in  the  record  as  to  any 
oiroumstances  attending  the  execution  of  the  tv/o  docioments  signed 
by  Mrs.  Painter,    and  that  vms  fumisned  by  Moreland,   who  prepared 
the  Will  and  Codicil. 

It  should  be  noted  th;  t  the  ''ill  does  not  devise  and 
bequeath  to  the  wife  the  property  in  lieu  of  dov/er,  homestead  or 
statutory  rights,  no  reference  being  made   in  the   will  to  the  papers 
^hich  were   sit^ied  by  Lirs.  Painter  by  means  of  which  it  is  now 
sought   to  preclude   her  from  claiming  the  widow's  award.      It   is 
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the  contention  of  appellant  that  a  wife  can,  during  her  huatand's 
lifetime,  effectively  bind  herself  by  v;ritten  contract  to  accept 
the  provisions  of  her  husband's  .'ill  and  estopp  herself  from 
renouncing  it  after  his  death  and  appellant  cites  numerous  cases 
to  sustain  this  proposition  in  the  brief  and  thiy  is  undoubtedly 
the  law  in  Illinois,  but  it  must  appear  that  such  agreement 
should  be  considered  by  strict  rules  and  should  only  be  enforced 
upon  clear  and  convincing  evidence  ;  nd  it  is  re.xiired  th.  t  the 
contract  be  certain  and  aefinite  in  all  Its  part  and  thet  it  be 
mutual  i-nd  founded  upon  an  adeciuate  consideration.  Rice  vs. 
Winchell,  285  111.  at  40.   This  being  one  of  the  cases  cited  by 
appellant  to  sustain  its  objections  to  the  award,  lleference 
is  made  also  by  appellant  to  the   case  of  Garling  vs.  Peebles, 
215  ill.  96,  as  sustaining  his  position,  bat  in  th?t  case  the 
agreement  entered  into  was  released  for  a  present  consideration 
and  practically  all  of  the  cases  cited  by  appellant  were  cases 
of  an  ante-nuptial  or  a  post-nuptial  settlement;  where  the 
settlement  v/as  baSed  upon  a  valuable  consideration  and  where 
the  agreements  were  mutual,  reciprocal  and  fair;  \/here  there 
is  no  tiuestion  of  undue  influence  and  the  wife  had  full  laiow- 
ledge  of  all  of  his  property  and  of  all  her  ri^^hts  therein, 
and  for  these  reasons  we  do  not  belief e  they  are  in  point  in 
the  instant  case. 

Our  courts  have  been  very  liberal  in  sustaining 
awards  tf  the  estate  of  a  deeed.nt  for  the  support  of  his 
widow.  Koss  vs.  iloss  208  Ill»  App.  589. 

Ho  'uestion  is  raised  in  this  court  as  to  the  ex- 
oessiveness  of  the  award  and  therefore  that  is  not  nou  J)efore 
us,  although  raised  in  the  court  below. 

Persons  who  are  appointed  executors  under  a  Will 
occupy  a  fiduciary  rel^ition  to  the  widow  and  occupying  such 
relationship,  the  burden  is  upon  them  to  shot/  aay  release  of 


t-'^Txj   ,n~o   oMrr  -:  tiiiU  taMllQViCiB  to  tUiXtavtuoQ  ed* 
.'r^ii   br*fi  ^'J.'ivttt 911:9   ,9itLtBltl 

att>njjoa9% 
.1  f^axra  o* 

br.'  rr"  :  ioa^taov 

in.   liifftmn 


i<29l 


r  .1     ,  a  rr 


^  rf  -  r  ^^ 


-7- 

the  widow' a  award  was  obtained  fairly  upon  an  addu.  te  con!Liiu.t.r- 

ation  ond  with  full  luider standing  on  the   part  of  the   wiaow  as 

to  her  rights  under  the  law  and  as  to  the  nature  and  extent  of 

the  deceased's  property.      In  the  ease  of  Hessiok  vs.   Hesbiok, 

16v   111.   486,   in  the   case  of  an  ante-nuptial  contract,    the 

court  said, 

"One  making  an  ante-nuptial   contract  with  an 
inteiidecl  wife   stands  in  such  ;.    fiduciary  re- 
lation toward  her  as  imposes  upon  him  the  duty 
of  making  u   fall  disclosure   of  tia3  nature, 
character  and  amount  of  his  property,   and 

where  one  making  an  ante-nuptial  contract  v/ith 
an  intended  wife   fails  to   disclose   the   fall 
character  and  extent  of  his  property,   and  the 
proTisioxi  made   for  her  therein  is   less   than 
she  would  be  entitled  to  by  virtue   of  her 
marx'iage ,    e'^uity  may  annul  the   contract   in 
a  contest,   after  the   husband's  d^ath,   between 
his  v.idow  and  hi 3  heirs*'*'*  and  the   burden  io 
cast  upon  those   claiming  in  his  right,   in  a 
content  with  her,    the   burd.:n  of   proving  full 
knowledge   on  har  part  of  all  facts  materially 
affecting  the   contract." 


In  Karshall  vs.    Oolenan,    187   111,    556,    the   court  held 


that 


"An  advantage  gained  at  the  expense  of  the 
confiding  party  by  an  .  buse  of  a  fiduciary 
or  confidenti,  1  relation  will  not  be  per- 
mitted to  stand,  even  though  the  transaction 
could  not  be  impeached  but  for  the  exist- 
ence of  such  relation." 

When  a  fiduciary  relation  is  ehov/n  to  exist  it  is  not 
necessary  that  intentional  .  nd  actual  fraud  be  est,^bli£ihed  in 
order  to  set  asid^  a  curitract  or  deed  as  these  contracts  or 
deeds  are  closely  sorutinizeu  by  courts  as  ;.  pre£umption  is 
ag;  inst  the  validity  of  tiie  transaction  and  the  burden  is  cast 
upon  the  dominant  party  to  show  that  the  transaction  is  not 
against  eci.uity  and  good  conscience.  Beach  vs.   ilton,  244 
111.  4i;5. 

The   case  of  Liayrand  vs.  i-ayrazid,  194  ill.  45,  is 
authority  for  the  proposition  that 
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"Sons  of  the   testator  who  are   executors  fnd 
residuary  legatees  under  the     'ill,    occupy  such 
a   fiduoiL  ry  relt  tion  to   their  stepmother,   the 
widow,   as   to   cast  upon  them  the   hxirden  of  ahov/- 
ing  thiit  a   release   of  the  widov^'s  award,    oon- 
t;  ined   i:<i  her  v;ritten  acceptance   of  the  provisioiis 
of  tJie  will,  waa  executed  hy  the  vvidov/  fully  under- 
standin^i;  the   effect  thereof  and  intending  thereby 
to  release  her  av;ard." 

The  same  rule   obtains  with  reference   to  post-nuptial 
cjntracts  as  has  been  herein  outlined  as  applying  to  ante- 
nuptial contracts,     ^aid  in  all  the  case  a  bearing  upon  these 
questions   it  was  the   duty  of  those   seeking  to   sustain  such 
agreements  to  prove  th.  t  they  v/ere  honestly  and  fairly  entered 
into  with  an  adequate  consideration  and  v/ith  full  knowletige  of 
the  nature  and  extent  of  the  property    .nd  of  the  v/ife's  rights 
therein* 

l?.'e   see  no  reason  upon  principal  why  the  same  rules 
should  not  a.  ply  in  determining  the  validity  of  the  writings 
signed  by  Mrs.  Painter.     V/hy  was  it  not    uhe  duty  of   her  husband, 
or  of  the  attorney  who  prepared  the  agreement,    to   inform  I-irs. 
Painter  of   her  rights   in  the   matter  vmder  the  law  st  the   tine 
or  just  before  she  attached  her  iiignature   thereto? 

We  are  aC    the  opinion  that  it  was  incurabent  upon  the 
executor,  who  is  protesting  this  widow's  awai^d,   to  have   intro- 
duced evidence   into   the  record  upon  the  trial  of  thic  case 
tending  to  prove   that  thiii  woman  knevif  what   ahe  was  about  and 
^\  was  fully  informed  as  to  her  rights,     She  should  have  been 

advised  that,   there   being  no  childi'en,    if  her  husband  died,   she 
would  be   entitled  to  all  the  personal  property  and  half  of  the 
real  estate,   in  fee  simple,   and  a  dower  in  the  other  half  and 
in  addition     thereto j  a  widow's  award  and  the  right  of  hone- 
stead,   and,    in  audition  to   that   information,  we   believe   there 
should  have  been  some  ade equate  present  conoideration  so  as  to 
bind  her.      There  were  no  reciprocal  agreements  between  rainter 
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and  his  wife  so  as  to  bind  both,  of  tiiem.  Both,  the  -ill  and 
the  papers  signed  by  krs.  ra inter  were  vmilateral  documents 
and  could  be  revoked  at  •  n^'  time  by  either  person  thereunto 
signing. 

./e  have  investigated  the  record  in  this  cause  and 
we  have  reached  the  conclusion  that  the  judgment  of  the  Cli^cait 
C^urt  of  ICnox  County  should  be  affirmed  and  that  the  widow  is 
entitled  to  the  award. 

The  Judgment  of  the  Circuit  Court  of  iOiox  County  «ill 
therefore  be  affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS, 

SECOKD  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


CJerh  of  the  Appellate  Court 

(65027— IM— 9-31)  .     " 


f>^r> 


AT  A  TERM  OP  THE  APPELLATE  00 


Begun  and  held  at  Ottawa.,  on  Tuesday,  the  thiifty  day  of  May,  rin 

the  year  of  our  Lord  one  thousand  nine  hu.ndred  and  thirt^-twof 

I 
within  and  for  the  Second  Listrii-jt  of  the  State  of  Illir^is: 

PreBont--  The  Hon.  THOMAS  M.  JETT,  Presidln^T  Justice. 

Hon.  EREI)  a.  WOLFE,  Justice. 

Hon.  JAMES  S.  BALhWIN,  JustioeO  £»  /Z?  T  A   H  z^  1 '^ 

JUSTUS  L.  JOHNSON,  Clert. 
E.  J.  WELTEE,  Sheriff. 


BE  IT  EEMEMBEREP,  that  afterwards,  to-wit:  On 
flUAY  i  C:  the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.   llo.    8473  Ag.    ilo.   IS. 

APPELLA.TE   COURT  OF   ILLINOIS 
SiJCOHD      DISTRICT 

Febrviary  Term,  ^..D.    19^.2. 

:dward  Oltraamis,   Administrator 
of  the   >]state   of  Beul::)h  Oltraaiins, 
deceased , 

Plaintiff  in  error, 
vs.  Error  to  the   Circuit  Court 

Saward  i.einers,  of  Whiteside   Countj'. 

defendant  in  eri'or. 


BALDWIN,   J: 

The  defendant  in  error,  Mward  iieinert.. ,  was  driving  on 
a  hard  road  of  our  st&te  highway  about  tv/o  miles  north  of  the  City 
of  Sterling,  Illinois.   I7ith  him  was  his  family  ^"nd  along  about 
eight  o'cloolc  in  the  evening  on  July  El,  1923,  he  struck  a  child 
named  Beulah  Oltmanns.   The  child  at  that  tinie  was  about  5i-  years 
old.   The  child  was  killed.   Her  father,  Edward  Oltraaims,  was 
appointed  administrator  of  her  estate  and  brought  suit  in  the 
Circuit  Coujct  of  '/hitetide  County  against  Meiners  for  damages 
for  the  death  of  the  child  alleging  negligent  operatioii  of  the 
automobile.   Trial  was  had,  resulting  in  a  vex'diot  for  the  de- 
fendant in  error.  Case  brought  to  tnis  court  on  a  writ  of  error. 

The  first  count  of  the  declaration  charges  the  defendant 
with  driving  at  an  unreasonable  rate  of  speed  of  40  miles  per  hour 
and  on  account  of  this  carelessness  the  child  was  run  over  and 
killed.   The  second  count  is  practically  the  same  as  the  first. 
The  third  coujit  is  a  general  negligence  count. 

The  evidence  shows  that  this  child,  in  co  ipany  with  her 
brother  and  another  siiiall  child,  had  gone  down  the  hard  road  for 
a  distance  of  about  a  quarter  of  a  mile  to  get  a  bucket  of  milk 
and  as  the  children  v/ere  returning  home  and  approaching  their  own 
home  the  child  was  £;truck  and  killed  by  the  automobile  of  the 
defendant  in  error.   There  i&  some  evidence  that  uie   automobile 
was  being  driven  at  he  rate  of  40  miles  per  hour,  but  the  pre- 
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ponderanos  of  tlie  evideace  is  tiiat  the  car  was  not  "being  driven 
at  a  I'eokless  rate  of  speea,  but  approximately  at  25  m^.les  per 
hour.   Tliat  the  defendant  in  error's  automobile  lights  were  burn- 
ing, there  was  nothing  to  hinder  the  children  from  seeing  the  oar 
approaching.  That  as  the  car  neared  the  place  where  the  children 
were  wallcing,  this  chila  stepped  off  of  the  side  of  the  road  onto 
the  pavement  right  in  the  path  of  the  approaching  automobile* 
There  is  eviaezice  to  show  that  her  little  brother  had  her  by  the 
hand  and  tried  to  pull  her  out  of  danger,  but  was  unable  to  do  so. 

Plaintiff  in  error  complains,  first,  t.at  the  court 
erred  in  giving  certain  instructions  for  defendant  in  error  and 
in  refusing  to  give  certain  instructions  for  plaintiff  in  error. 
Second,  the  court  erred  in  overmling  plaintiff's  motion  for  a  new 
trial,  and,  third,  that  the  verdict  is  contrary  to  the  law  dnc^ 
evidence  and  these  are  the  only  questions  raised  in  tliis  record. 
It  should  be  borne  in  mind  that  this  action  is  brought 
under  the  Injuries  ..ct  by  the  aduftnistrator  of  the  estate  of  the 
deceased  for  and  on  behalf  of  the  next  of  kin  who  consisted  of  her 
father,  who  is  the  administrator  bringing  the  suit,  her  liiother  and 
a  brother  passed  seven  years  of  age. 

Plaintiff  in  error  cites  a  niimber  of  cases  in  his  brief 
to  the  effect  that  negligence  will  not  be  impute.,  to  a  child,  under 
the  age  of  seven  years,  but  it  v/ill  apj_/ear  from  these  eases  so 
cited  tliat  they  were  all  brought  by  an  injured  person  under  the 
age  of  seven  and  have  no  application  in  that  respect  to  a  case 
brought  under  the  Injuries  ..ot  b^  an  admainistrator  for  the  benefit 
of  next  of  kin,      for  under  such  latter  line  of  cases  the 
contributory  negligence  of  a  parent  or  next  of  Icin  may  be  shown 
in  bar  of  such  actions.   Chicago  Uity  Railway  Company  vs.   iloox 
138  111.  S70. 

The  declaration  in  this  case  dia  not  s liege  that  the 
next  of  kin  were  free  from  negligence ,  but  no  advantage  was  taken 
of  that  before  the  trial. 
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Praotioally  the  only  evidence  offered  on  behalf  of 
plaintiff  in  error  upon  the  contested  facts  in  the  case  was  that 
of  a  witness  Who  was  the  mother  of  one  of  the  three  children,  not 
the  mother  of  tue  child  who  was  killeu.   She  testified  that  che 
saw  the  car  go  by  the  hoivie  of  the  deceased  and  could  se  .  the  children 
up  the  road  coming  towards  the  horae;  that  the  car  was  going,  in  her 
estimation,  about  40  miles  per  hour.   T^he  dia  not  testify  as  to 
whether  or  not  ohe  car  in  ciuestion  had  its  lights  burning.   Lhe 
saw  the  children  up  the  road,  one  of  them  being  on  the  slab,  and 
the  next  thing  she  saw  was  the  one  on  the  slab  knocked  into  the 
air  and  off  to  the  side  of  the  road. 

There  were  three  witnesses  for  the  defendant  in  error 
to  the  effect  that  ohe  lights  on  defendant  in  error's  ear  were 
burning  and  that  the  speed  of  the  oar  was  not  in  excess  of  25  lailes 
per  hour;  that  defendant  in  error  was  on  the  right  side  of  the  road 
and  that  the  oar  stopped  after  hitting  the  child  v/ithin  six  to  ten 
feet,  or  perhaps  tv/o  car  lengths.   Two  of  these  witnesses  were  the 
driver  of  the  car  and  his  son,  v/ho  sat  beside  hira  in  the  front  seat, 
and  two  other  witnesses  were  in  a  car  on  the  other  side  of  the  road 
approaching  the  defendant  in  error's  car  at  or  about  the  time  of 
the  accident.  One  of  these  witnesses  testified  that  just  before 
the  car  hit  the  child,  the  child  seemed  to  jump  onto  the  road  and. 
in  front  of  the  oar  too  late  to  prevent  striking  her. 

There  is  ;  orae  ciuestion  in  the  testimony  also  about  the 
lights  being  on  the  car  and  also  the  visibility  at  that  hour  of 
the  day.   These  were  all  ^^uestions  of  fact  for  the  jtiry  to  determine 
and  if  otherv/ise  free  from  error,  the  verdict  of  the  jury,  in  our 
opinion,  is  amply  supported  by  the  testimony  in  the  record  and  the 
motion  for  a  new  trial  on  that  point,  in  our  opinion,  was  properly 
denied. 

We  think,  as  did  the  trial  court  no  doubt  in  overruling 
said  motion,  that  one  driver  of  the  motor  vehicle  in  ciuestion  was 
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proceeding  at  a  lawful  rate  of  speed  and  was  obeying  all  the 
rec^ulrements  of  the  lav/  of  the  road  ajid  ell  xhe  re^-iUirenenta 
for  the  oarefal  operation  of  his  machine,  t nd  in  that  view  the 
evidence  in  our  judgment  clearly  preponderates  and  the  jury  were 
justified  in  finding  as  they  did  and  the  court  also  were  justified 
in  overruling  the  motion  for  a  new  tri;'l  on  that  point. 

Complaint  is  made  that  the  court  raodifleo  the  first 
instruction  given  for  plaintiff  by  inserting  the  words  "if  any" 
after  that  portion  of  the  instruction  calling  attention  to  the 
want  of  due  care  on  the  part  of  the  defendant.   Ve  thinJc  without 
the  insertion  of  the  phrase  "if  any,"  the  jui^y  might  properly 
have  "believed  that  uhe  court  v/as  holding  that  there  v/as  evidence 
of  want  of  due  care  on  the  part  of  the  defendant,  whereas,  that 
was  a  ciuestion  to  be  determined  by  the  jury  and  the  insertion  of 
the  words  by  the  court  was  proper. 

rlaintiff  in  error  objects  to  the  court's  refusing 
to  give  their  offered  instruction  number  eight.   This  instaruction 
was  clearly  bad  for  the  reason  that  the  record  discloses  that 
this  child  left  surviviiig  her,  her  father,  moiher  and  brothers 
as  next  of  kin  and  the  complained  of  instruction  concludes  "you 
should  find  the  issues  for  ti;e  plaintiff  in  such  sums  of  money 
as  you  believe  from  the  evidence,  her  father  Edward  Qltmanns  has 
sustained  by  reason  of  her  death," 

Plaintiff's  refused  instruction  number  nine  is  covered 
by  plaintiff's  instruction  number  one. 

Plaintiff's  refused  instiniction  nuniber  ten  is  bad  for 
the  reason  that  it  calls  attention  to  the  parents  of  the  deceased 
child  as  "working  people." 

Plaintiff's  refused  inst2n.-i.ction  nuiaber  eleven  is  covered 
by  other  given  instructions.   It  was  merely  a  directory  instruction 
stating  that  if  the  plaintiff  is  entitled  to  recover,  that  they 
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should  assess  plaintiff's  dawages. 

Defendant' ii  instruction  noraber  7  is  as  follows: 

"If  you  believe  from  the  evidence  in  this 
case  that  ^he  parents  or  brothers  or  sifters 
of  the  deceased,  above  the  age  of  seven  years 
were  ^^-uilty  of  contributing  to  the  deceased 
being  injured,  they  oamiot  recover  and  your 
verdict  should  be  in  favor  of  the  dv:;fendant." 

This  Instruction  was  given  no  doubt  in  view  of  the 
evidence  in  the  record  of  the  parenus  sending  these  chiMren 
of  tender  years  on  an  errand  which  involved  their  going  of 
60  or  70  rods  from  their  home  at  or  about  eight  o'clock  in 
the  evening  for  a  pail  of  nilJc  which  involved  their  crossing 
the  hard  road,  or  one  of  the  rasin  highways  leading  directly 
into  a  city  of  approximately  10,000  inhabitants,  to  go  to  a 
place  on  the  opposite  side  of  the  road  to  get  the  milk  and  then 
to  return  home.  All  of  which  facts  appear  In  the  record  and  in 
our  Judgment  such  an  instruction,  if  it  proijerly  states  the  lav/, 
was  pertinent  to  tue  issue. 

We  think  iinder  the  authority  of  Chicago  City  Railway 
Company  vs.  T/ilcox,  Supra,  and  Hazel  vs.  Hoopeston-Danville  Bus 
Co.,  510  ill.  58,  this  instruction  statea  a  correct  proposition 
of  law  in  this  case  and  was  proper  to  be  given,  but  even  if  it 
should  not,  we  think  that  uhe  plaintiff  in  error  failed  to  prove 
any  negligence  on  the  part  of  the  defendant  and  it  was  not  reversible 
error  to  give  this  instruction* 

For  the  reasons  indicated  herein  we  are  of  the  opinion 
that  the  judgment  of  the  lower  court  should  be  affirmedp 

Affirmed. 
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STATE  OF  ILLII^rOIS. 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  "Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-. 


Cleric  of  the  Appellate  Court 

(65027— IM— 9-31)  .    — 


A.1*   A  TERM  OF  THE  APPELLATE  C^URtA  / 


y 
Ee^c-im  and  held  at  Ottawa,  on  Tuesday,  tha^tj^ird  ^ij/of   May,  in 
the  year  of  our  Lord  ^jne  thousand  ninV^iundred  and  thirty-t  vo, 

wj.thin  and  for  the  Second  .District  of  the  State  of  Illinois: 
Present--  The  Hon.  THOMAS  M.  JETT,  Presidln^T  Justice. 
Hon.  FRED  G.  WOLFE,  Justiee. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JTTSTTIS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
4;1AY  1  3  1C32    "tii©  opinion  of  the  Court  was  filed  in  the 
Clerk* s  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  Ho.  8245 

Henry  Olson, 

Appellont 
vs. 
Harry  B,  Nortli, 

Appellee, 


vg.    Ho.    23 


Appeal  from  the   Circuit 

Court  of  ./Innebago  County 


PER  CURIAM: 

The  appellant,  Henry  Olson,  filed  a  suit  ag-  inst 
the  appellee,  ^iarry  B.  ITorth,  an  atoorney  of  IVinnetago  County, 
charging  the  defendant  with  negligently  conducting  his  defense 
in  a  certain  criminal  case  in  which  the  appellant  was  charged 
with  the  crirae  of  murder.   The  ajjpellee  filed  a  demurrer  to 
said  declaration.   The  Court  sustained  the  demurrer  and  the 
plaintiff  below,  stood  by  his  demurrer  ..nd  the  Court  dismissed 
the  suit  at  pl^iintlff's  costs.  Plaintiff  below  braught  the 
ease  to  this  court  on  appeal,  to  the  October  term,  --.i).  1930o 

On  April  20,  19S1,  this  Court  filed  its  opinion  in 
said  case.   In  said  opinion  the  Court  stated  that  there  was 
reversible  error  in  the  case  and  reversed  and  remanded  the 
same  to  the  Circuit  Court  of  .Vinnebago  Coxmty. 

On  May  29,  19S1,  the  appellee  filed  a  petition  for  a 
re-h.earing  in  said  case,  which  this  court  granted. 

On  June  20,  1931,  the  appellant  fileo.  his  brief  in 
reply  to  the  petition  for  re-hearing. 

After  considering  appellee's  petition  for  re-hearing 
and  the  appellant's  brief  in  reply,  we  are  of  the  opinion  that 
there  is  no  error  in  the  opinion  as  originally  filea,  and  said 
opinion  is  roadopted  as  t  e  opinion  of  this  Court.  The  judgment 
of  the  trial  cotirt  is  hereby  reversed  and  cause  remanded  to  the 
Circuit  Court  of  .vinnebago  County  with  directions  to  overrule 
the  demurrer. 
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STATE  OF  ILLINOIS. 

SECOND  DiSTEiCT  j  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  tliis day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerh  of  the  Appellafe  Court 

(65027— IM— 9-31)  ,    — 


(Case  No.        ) 

Henry  olson,  appellant,  v.  aarry  d. North,  appellee.  Gen. 
JDJo,8,245. 


-^'Iiwiaiiifll  Cutirt  nf  Chiongoj  i.. 
Appeal  from  \\ip  Circuit  Court  of  2^-:<^^-^^  comity;^ 

the  Hon.  wJ^^>^^:^  7U/i^&-^€^j        ,  Judge,  presiding.  Heard 


"^  for  aj)|}ellaiitJ. 


for  appellee^ 
ioi'  <lf  IVikIjhiIs  lit  <  rror.-- 
_^(lelivered  the  o])iiii<)ii  of  the  court. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
APR  2  0  1931    '^^^   opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  Third  day  oflFebruaM^  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  tJpJrrty-Jne, 
within  and  for  the  Second  District  of  the  State  _^fj  Illino: 
Pre3ent--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice,  i 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
*.|'K  -i  0  193!    VaQ   opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  ntimber  8245 


Agenda  number  45 


HENRY  OLSON, 

Appellant , 
vs. 
HARRY  B.    NORTH, 

ADiDellee. 


Appeal  from 

Circuit    0  on.rt  of 
Winnebago   County, 


BOGGS,    J, 

An  action  on  the  cafse  was  instituted  by  appellant 
against  apriellee  in  the  circuit  court  of  vfinnebago  Ooitnty  to 
recover  damages  for  the  alleged  failure  of  appellee  to  use  reason- 
able care  and  skill  in  the  defense  of  aprjellant  under  an  indict- 
ment for  murder. 

A  demurrer  was  siistpined  to  the  original  declaration. 
Thereaft'r  a^p'oellant  filed  an  sjnended  declaration,  consisting  of 
two  counts,  to  which  at)T)ellee  filed  a  demur:'-er,  general  a.nd  special. 
The  d*^urrer  was  sustained,  and,  appellant  electing  to  abide  his 
declaration,  judgr:ient  was  rendered  against  him  in  bar  of  action 
and  for  costs.   To  reverse  said  judgment,  this  appea,l  is  presecuted. 

The  first  count  of  said  declaration  sets  forth  th8.t  on 
Septeriber  S,  1937,  one  Floyd  Stotler  was  murdered,  and  on  September 
13  anpellant  was  a,rrested,  charged  with  said  mu.rder;  that  on 
said  day  he  emToloyed  appellee  as  his  attorney  to  conduct  his 
defense;  that  appellee  had  been  engaged  in  the  practice  of  law 
in  the  city  of  Rockford  for  twentj^'-f ive  years,  and  for  twelve 
years  of  said  tiine  he  was  State's  Attorney  and  had  tried  a  large 
number  of  criminal  cases;  that  he  reuresented  hinself  to  be 
"esnecially  oualified  *  *  *  in  the  defense  of  crininal  cases, 
including  murder  cases";  that  during  the  progress  of  said  trial 
ap-oellant  rjaid  to  arj-oellee  $4,350  as  attorney's  fees;  th^t  it 
beca-ie  the  duty  of  ap-nellee  to  -»rooerly  -orepare  and  "in  a  reason- 
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ably  skillful,  careful  nnd  iroTjer  Tianner"  to  trv  e^'id  cpuge*  thr-t 
ap"Dcllant  Informed  apoellee  thnt  he  was  not  frailty  of  said  cri?!ie' 
that  at  the  tiiie  Stotler  was  nur'^ered  appellant  wag  rcRlrling 
with  his  parents  at  1313  Kishwaukee  Street  in  snid  city.   Said 
count  in  detail  setq  forth  the  whereabouts  of  aprtellant  and  what 
he  was  doing  fro^a  thrde  o'clock  in  the  afternoon  of  said  day 
until  1:30  the  next  •corning-,  ^^hen  he   learned  of  said  homicide; 
that  appellant  advised  appellee  as  to  all  of  said  facts  '-^nd 
clroumstanoes,  which  were  In  part  corroloorated  by  one  Jajtiep  L, 
Donnet,  a  btis  driver,  '^h'^'aaw  appellee  about  nine  o'clock  on 
the  evening  in  question;  that  anoellant  was  tried  on  two  different 
occasions;  th^t  on  the  flr!?t  trial  the  ,jnry  disaprreed;  t^at  on  the 
second  trial  the  jtiry  found  appellant  guilty;  that  appellee 
failed  and  ref'^-ed  to  nse  the  father  and  mother  of  apipellant  and 
said  xbus  driver  as  wltneRses  in  proof  -^f  the  alibi  claimed  by 
appellant;  that  the  only  evidence  offered  by  appellee  on  behalf 
of  appellant  on  the  second,  trial  ?rag  appellant*!?  nrm.   testimony, 
appellee  having  placed  him  on  the  ptrnd  "and  asked  ^l^jintlff  only 
his  na^e,  address,  and  whether  or  not  he  had  killed  Floyd  Stotler, 
to  which  latter  0U.estion  nlaintiff  renlied  'no'";  that  on  the 
first  trial  appellant's  father  and  "nother  and  said  bus  driver 
testified  in  s^m'oort  of  said  alibi;  that  after  appellant  had  been 
arip'ested  and  had  e-^ar^lo  -ed  appellee,  one  George  Bliss  and  One  Morris 
M?,han  were  arrested  for  carrying  concealed  ^ea^^-^rs,  ^nd  emnloyed 
^appellee  to  represent  them;  "that  the  gim  found  concealed  on  the 
person  of  the  said  George  Bliss  was  a  gun  of  the  s^-^te  calibre, 
bore  and  description  and  was  loaded  with  the  sane  kind  of  birlletg 
and  shot  the  sajne  kind  of  bullet-^  as  the  gun  which  killed  the 
said  Stotler,  and  as  were  found  in  the  body  of  Stotler";  that 
appellee  wan  present  in  the  coMtity  court  as  the  attrrDey  of  Bliss 
and  Mahan  when  they  were  sentenced;  that  the  county  judge  stated 
in  open  court  that  the  gun  taken  from  Bliss  "was  ^f   the  oarae  kind, 
character  and  calibre  as  the  g^.m  used  In  the  killing  of  Floyd 
Stotler";  that  appellant  reouested  apoellee  to  investigate  as  to 
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whether  the  gim  found  concealed  on  the  "oreson  it   Bliss  was  the 
gun  from  "zhich  the  bullet  wrs  fired  thpt  killed  Stotler,  but  that 
appellee  failed  p.nd  refused  to  msJce  such  investigation. 

Said  count  furth'r  avers  that  "at  the  hour  and  time  of 
the  murder  of  Floyd  Stotler,  olaintiff's  frther  and  mother  vrere 
at  their  hone  o,t  street  number  1318  Kishwaukee  street  aforesaid 
where  plaintiff  pnd  his  wife  were  also  residing  at  th.-^t  ti'^e,  and 
where  the  ulaintiff  tss  at  the  hour  and  ti:ae  of  the  Tiurder  of 
Floyd  Stotler,  nnd  that  the  testimony  of  plaintiff's  father, 
Emanuel  Olson,  was'  material  and  necessary  to  establish  the  alibi 
of  the  '-jlaintiff  in  the  second  trial  of  ijialntiff ,  Henry  Olson, 
for  the  murder  of  Floyd  Stotler,  and  that  the  said  defendant, 
Harry  B.  North,  ^<new  and  fully  understood  that  EinamAol  Olson, 
plaintiff's  father,  could  testify  that  plaintiff  was  at  his 
home  aforesaid,  at  the  ho.?.T   and  tine  of  the  murder  of  Floyd 
Stotler,  and  yet,  th6  said  defendant,  Harry  B.  North, ifailed  and 
reftised  to  Dut  the  said  iSmanuel  Olson  on  the  witness  stand  in  the 
second  trial  of  -olaintiff  for  the.  Mur-'^er  of  Floyd  Stotler,"   The 
same  averment  is  made  with  reference  to  Sarah  Olson,  the  mother 
of  appellant. 

Said  count  further  charges  that  Orville  Stotler,  the 
father  of  Fldyd  Stotler,  who  was  an  eye-witness  to  said  homicide, 
testified  "tha.t  the  bandit  who  shot  and  killed  his  son,  Floyd 
Stotler,  in  his  oresence,  was  the  sarae  size  a.nd  height  as  his 
own  son;  ♦  *  that  the  said  Floyd  Stotler  ^^as  approximately  five 
feet  and  ten  inches  tall  a.nd  weighed  approximately  one  hundred  and 
eighty  po^^nds,  while  the  ula.intiff  was  a  man  of  slight  build 
and  frame  and  only  five  feet  seven  and  three-auarters  inches  tall," 
that  ar)riellant  requested  apioellee  to  investigate  such  ^aatter  but 
he  refused  so  to  do;  that  apoellee  ^Iso  hea,rd  the  father  of  said 
Floyd  Stotler  testifie  that  the  bandit  who  shot  and  killed  his 
son  had  had  a  recent  haircut  and  was  clean  shaven  a,nd  that  he  had 
a  high  haircut;  that  he,  appellant,  had  not  had  his  hair  cut  for 
more  than  five  weeks;  that  his  hair  was  shaggy  and  unkempt  and 
did  not  look  like  a  high  haircut;  that  he  asked  appellee  to  in- 
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vestigate  into  these  facts  and  thpt  he  failed  and  refMBed  so  to 
do;  that  -orior  to  the  second  trial  of  said  cause  appellant  informed 
appellee  that  he  had  been  informed  that  several  snspects  hpd  been 
taken  in  by  the  police  department  of  the  city  of  Rockford  and 
examined  as  to  their  connection  with  the  murder  of  Stotler,  and 
each  of  them  had  had  finger  -orints  made  of  their  hands  and  that 
there  were  finger  prints  found  on  the  door  of  the  automobile  like 
the  automobile  in  which  the  bandits  csjie  to  the  murder;  that 
appellant's  finger  urints  had  not  been  taken  and  that  he  desired 
to  have  them  taken  and  comt)ared  with  such  r)rints,  but  that  appel- 
lee refused  to  make  any  investigation  or  to  he.ve  ap-oellant's  finger 
prints  taken;  that  apioellee  cross  examined  Orville  Stotler,  the 
father  of  said  deceased,  for  two  a„nd  a  half  days;  that  such  ex- 
amination was  unskillfully  done,  and  was  of  a  character  to 
humiliate  said  witness  and  to  Tjrejudice  the  jury  against  ap-nellant 
on  account  thereof;  that  on  account  of  the  foregoing  matters 
appellant  was  found  guilty  on  the  second  trial  of  said  cause; 
that  the  circuit  court  released  appellant  on  his  own  recognizance; 
that  he,  appellant,  was  panic-stricken  and  fled  from  the  juris- 
diction of  the  court  and  that  no  one  in  or  about  the  county  of 
Winnebago  knew  his  whereabouts;  that  thereafter  appellee  urocured 
the  services  of  another  attorney,  who  obtained  an  admission  of 
guilt  from  the  said  Bliss  and  Mahan  "  and  then  and. there  the  said 
Harry  B.  North  disclosed  for  the  first  time  that  George  Bliss 
and  Mass  Morris  Hahan  were  in  fact  the  g^jilty  parties  who  had 
murdered  Floyd  Stotler;"  that  said  -Darties  were  arrested,  charged 
with  said  crime  and  pleaded  g^-iilty  to  said  charge. 

Said  count  further  avers  that  during  all  the  time  of 
said  employment  appellant  had  kept  good  faith  with  ao-'oellee,  but 
that  ^pellee  had  negligently,  carelessly,  improperly,  indifferent- 
ly and  unskillfully  failed  and  refused  to  perform  his  duty  and  to 
use  ordinary  care,  caution  and  -orudence  in  preparing  said  defense, 
alleging  damages,  etc. 

The  second  count,  in  addition  to  certain  of  the  averments 
of  the  first  count,  avers  that  "the  said  Harry  B.  Forth,  defendant, 
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at  the  time  well  knew  thpt  the  gtm  carried,  by  George  Bliss  was  the 
gun  that  hrd  been  lAsed  in  the  murder  of  Floyd  St^tler,  pnd  that 
the  bullets  in  the  body  of  Floyd  Stotler  were  bullets  that  had 
come  from  the  ppj.n   carried  by  Qeorn-.e   Bliss  as  aforesaid,  and  thp.t 
in  order  to  Torotect  his  •'.hen  clients,  George  Bliss  and  I'o^ris  Mahai, 
the  said  Harry  B.  North  wrongfully,  wickedly  pnd  intentionally 
failed  ?nd  refused  to  examine  into  the  ouestion  by  hiring  an 
expert  to  examine  said  guns  and  bullets,"  etc.   Said  count  further 
charges  that  after  appellant  had  been  convicted  ov.   said  second 
trial  and  had  absconded,  "Ifhe  said  Harry  B.  North,  defendant,  in 
order  to  relieve  and  help  clarify  the  situation,  disclosed  the 
fact  that  George  Bliss  and  Ilorris  i'.ahan  were  the  gnilty  parties 
who  had  killed  and  "lurdered  Floyd  Stotler";  ths^t  a,pt)ellant  "during 
all  of  said  time,  wrongfully,  maliciously  and  intentionally  con- 
tinued to  represent  G-eorge  Bliss  and  Morris  Mahaji  until  after  the 
second  trial  of  the  plaintiff,  Henry  Olson,  and  until  after  nlain- 
tiff  had  been  found  gnilty  of  the  murder  of  Floyd  Stotler,  as 
JIHIE  aforesaid,  and  continued  to  accept  and  take  the  large  fees 
from  the  Tolaintlff  for  services  in  defending  him,  the  said  Henry 
&nij.   Olson,  plaintiff,  as  aforesaid,  in  the  said  criminal  case  to 
tlie  amount  of  HjSSO,  and  that  in  addition  to  the  said  'H,350, 
the  said  plaintiff  expended  and  paid  out  to  Harry  B.  Worth  and 
others  for  investigating  the  matter  and  hiring  detectives  other 
large  sums  of  money,  amounting  altogether  to  nearly  the  s'wi  of 
#7,000."  etc. 

The  principal  ground  urged  on  the  special  demurrer  is 
that  the  first  count  of  the  declaration  is  bad  for  dtnolicity. 
In  this  connection  co'insel  for  appellee  insist  that  the  different 
acts  of  misconduct  chaxged  against  a.pcellee  constituted  separate 
causes  of  action. 

This  point  is  not  well  taken.   Appellee  is  charged  with 
negligence  in  his  conduct  of  apioellant's  defense  to  said  charge  of 
murder.   The  different  acts  of  comi'iission  and  omission  charged,  so 
far  as  well  plea.ded,  merely  suo-^ort  the  charge  of  negligence.   See 
Kinney  v.  T^.irner,  14  111.  182-135;  Stephen  on  Pleading,  sec.  ?63. 
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It  is  next  insistei,  as  to  e?9C>>.  count  of  the  decl.Tatlfn 
that  there  is  no  canpsl  connection  between  the  ?ct?  of  ner licence 
charged  ?nd  the  damages  claimed,  in  othe^  words,  c^iingel  insist 
that  it  is  necessary  to  nver  rnd  nrove  thnt ,  bv  reason  of  the 
negligence  charged,  r-onellnnt  was  convicted. 

'ihen  n  person  adorits  the  nrofession  of  the  Ir'",  if  he 
assumes  to  exercise  the  duties  in  behalf  of  another  for  hire  and 
reward,  he  ratist  be  held  to  emoloy  in  his  am'^'ertekinf  a  rersnable 
degree  of  crre  and  s^'ill.   If  injury  res-'lt  to  the  client  from  the 
want  of  stich  a  degree  of  reasonable  cpre  p-nd  sicill,  he  must  resnond 
in  damages  to  the  extent  of  the  injuries  sustained.   Stephens  v. 
Walker,  55  111.  151-152;  Morrison  v.  Burnett,  56  Ann.  l.?9-135; 
6  Corpus  Juris,  p.  S83,  sec.  ?0  5. 

"It  is  the  dtitv  of  an  attorney  to  brin;"-  to  the  conduct 
of  his  client's  buriness  the  ordinary  lep-al  knowledge  and  s'cill 
common  to  members  of  the  legal  profession,  to  act  to""ard  his  "lient 
with  the  Tiost  scrupolous  goo-'  faith  and  fi'^elity,  and  to  exercise 
in  the  course  of  his  emnloyment  that  reasona lie  care  and  diligence 
which  is  usually  exercised  by  lawyers."  6  Comus  Juris,  p.  68?, 
sec.  ;^06;  Morrison  v.  "'urnett,  sunra,  135. 

Each  count  of  the  declaration  sets  forth  the  e^nlo^,^^^ent 
of  annellee  by  a^-^nellant  to  renresent  him  in  the  defense  of  s-^id 
charge.  Under  the  foregoinr  authorities,  it  was  the  dnty  of  aonel- 
lee  to  use  that  degree  of  prudence,  skill  and  diligence  or-'^inarily 
exercised  by  attorneys,  and,  for  failure  so  to  do,  he  would  be 
liable  to  anpellant  for  the  proximate  damages,  if  any,  restilting 
therefrom. 

Counsel  for  apoellee  insist;  first,  thnt  the  declaration 
and  each  count  thereof  fails  to  state  a  caise  of  acti'^n;  second, 
that  even  though  the  averments  of  the  declr^ration  be  held  to  be  well 
pleaded,  there  is  no  showing  of  any  proxirnrte  dajnage  res^Tltinc'  to 
appellant  by  reason  thereof. 

Whether  or  not  all  of  the  averments  of  the  declpration  are 
well  pleaded,  there  are  sufficient  facts  averred  in  each  of  said 
counts,  which,  if  nrove  ^ ,  disclose  that  annellee  ne  lia-ently  failed 
to  perform  his  dMty  as  an  attorney. 

The  first  count,  amonr-  other  thinrs,  sets  forth  in  effect 
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that  the  father  and  mother  of  ST?-oell3nt  knew  and  w-^nld  teetifv  thst 
prior  to  and  at  the  tirie  of  said  homicide,  ap-'ellsnt  wpp  at  home' 
that  SPid  bis  driver  would  also  testify  in  pnrtial  oorrohorntinn 
thereof;  thpt,  while  in  the  emr>loy  of  appellant,  ao-oellee  un'-lertook 
the  defense  of  Blis9  and  Llahan  on  a  charpe  of  carrying  conceeled 
weapons;  that  while  so  emnloyed,  it  came  to  his  knowlpdp^e  that  Bliss 
a  ^li  Mshan  were  the  -orobable  miirderers  of  Stotler;  that,  noti'ithitand- 
ing  this  in^^ormation,  appellee  continued  to  represent  sai^^  -oarties 
as  well  as  ap^^ellant;  that  a-owellee  was  cogni?:ant  of  the  fact  the 
father  of  the  deceased  had  testified  that  the  man  who  did  the  shoot- 
ing was  about  the  size  of  his  son;  that  if  said  lead  had  been  follow- 
ed it  would  have  disclosed  that  the  man  who  shot  Stotler  was  much 
taller  and  heavier  than  ar)T)ellant;  that  sai^i  witness  also  testified 
that  the  man  who  shot  his  son  had  a  recent,  high  haircut,  anri  ^as 
clean  shaven,  and  that  -oroof  co^ild  have  been  offered  fhat  a-opellant, 
on  the  date  in  question,  had  not  had  a  haircut  for  five  weeks,  and 
that  his  hsir  was  shaggy  and  unkemiot. 

Said  second  count  contains  the  averment  that  apioellee 
"well  knew  that  the  gun  carried  by  George  Bliss  ^as  the  gun  that 
had  been  used  in  the  murder  of  Floj'-d  Stotler,  and  that  the  bullets 
In  the  body  of  Floyd  Stotler  were  bullets  that  had  come  from  the 
gun  carried  by  George  Bliss  as  aforesaid,  and  that  in  order  to 
protect  his  then  clients,  George  Bliss  and  Morris  Maha.n,  the  said 
Harry  B.  Horth,  wrongfully,  wickedly  and  intentionally  failed  and 
refused  to  examine  into  the  question." 

It  is  not  necessary  to  further  refer  to  the  averments 
of  said  count.   The  facts  well  pleaded  therein  clearly  charge 
ar^pellee  with  negligence,  if  not  with  *ilful  and  wanton  .conduct 
in  connection  with  the  defense  of  aooellant. 

If  it  be  contended  that  the  information  that  Bliss  and 
Mahan  "?e-^e  the  guiltv  persons,  carie  to  ap^oellee  in  the  confidential 
relation  of  attorney  and  client,  and  that  a.upellee  would  not  h^ve 
been  warranted  in  usinr;  such  information  in  his  defense  of  arioellant, 
then  appellee  should  have  advised  ap-oellant  tha^t  he  could  no  lonsrer 
properly  defend  him,  and  ret^rrned  to  arioellant  sairl  attorney's  fees« 

"When  an  attorney  has  i^een  retained  and  has  receivea  the 
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confidence  of  his  client,  he  cannot  enter  the  service?  of  those  whose 
interests  are  a-''verse  to  those  of  his  client,  no  matter  how  honest 
his  rnotives  and  intentions."   Stnng-  v.  International  Investment 
Union,  183  111.  97-101;  Peo-ole  v.  Gerold,  365  111.  448-477;  People 
V.  Hanson,  390  111.  370-373;  Peoole  v.  Sullivan,  379  111.  634-346. 

On  their  second  proposition,  counsel  insist  that  it  i^as 
not  the  fault  of  appellee  that  api^ellant  was  confined  in  the  JBil 
pending  his  trial,  as  he  would  h^ve  been  so  confined  during;  said 
time  whether  he  was  found  guilty  or  innocent;  that  there  is  nothing 
to  show  that  after  said  trial  and  verdict  of  guilty  appellant  had 
ever  "been  deprived  of  his  liberty,  and  that  therefore  no  damage  is 
shoirn. 

Counsel  wholl3''  overlook  the  fact  thpt  said  declaration 
sets  forth  the  pa3''ment  to  appellee  of  |4350.00  in  attorney'-' s  fees. 
If  the  averments  of  the  declaration  are  true,  appellant  wonld 
clearly  have  the  ri'^'-ht  to  recover  damages,  at  least  equal  in  amoiint 
to  the  attorney's  fees  so  paid.   It  therefore  follows  that  the 
second  proposition  is  not  well  talc  en. 

For  the  rea.sons  above  set  forth,  the  judg-aent  of  the  trial 
court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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STATE  OF  ILLIXOIS, 

vss. 

SECOND  DISTRICT  j^  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Uliuois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  herehy 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  AVhereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  3ear  of  our  Lord  one  thousand  nine 

hundred  and  twenty-^ 


Clerh  of  the  Appellate  Court 

(S8416— IM— 5-28)     —    "  J  ii 


AT  A  TERM  OF  TltE  APPELLATE   GOURT, 

/// 
Beaun  and  held  at   Ottawa,    on  Tuesday,  Jthe   yb.iT(i  Mi0^  of  May,    i\\ 

the  year  of  our  Lord  one  thousaaid  jjhiti#  hiTridrea  and  thirty-two, 

within  and  for  the   Second  Pistriot    of  the   State   of  Illinois 

Present--   The   Hon.    THOMAS  M,    JETT,    Presiding   Justice. 

,     Hon.    :P'REI)  a.    WOLFE,    Justice. 

Hon.    JAICES   S.    BALDWIN,    Justice. 

JTJSTTT.M  L.    JOHNSON,    Clerk. 

E.  J.  WELTER,  Sheriff. 
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BE  IT  EEMEMP-ERED,  that  afterwards,  to -wit:  On 
MAY  2 8  1932   "tii©  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.  8488  Agenda  18 

In  the  Appellnte  Court 
'  Seoond  District 
FelOTuary  Term,  A.D,  1932 
Henry  Boomgarden,  as  Administrator 
of  the  Estate  of  Augusta  Boomgarden, 
deceased, 

Appellee  Appeal  from  Circuit  Court 

vs.  of  Iroquois  Ooimty 

Chicago  and  Eastern  Illinois  Railway 
Company,  a  corporation, 

Appellant 

Baldwin,  J. 

This  is  an  appeal  prosecuted  to  reverse  a  judgment  in  the 
sura  of  ^3,000.00  in  a  siait  broue:ht  by  the  plaintiff  (appellee 
herein)  as  Administrator  of  the  estnte  of  Augusta  Boomgarden, 
deceased,  against  the  defendant  (appellant  herein)  in  the 
Ciroiit  Court  of  Iroquois  County,  Illinois. 

The  suit  was  brought  to  recover  damages  for  the  alleged 
wrongful  death  of  Augusta  Boomgarden  growing  otit  of  a  railroad 
crossing  accident  occurring  at  the  intersection  of  Hickory 
Street  and  the  right  of  way  of  the  ChiCcgo  and  Eastern  Illinois 
Railway  Company  in  the  City  of   'Yatsekr,  Illinois. 

The  Chicago  and  Eastern  Illinois  Railway  Company  is  possess- 
ed of  a  double  track  railroad  and  opera-tes  railroa.d  trains 
thereon  through  the  city  of  Watseka,  Illinois.  These  tracks 
pass  through  the  city  of  //atseka  in  a  direct  north  and  south 
direction.  The  east  main  track  is  commonly  designated  as  the 
north  bound  main  track  and  the  west  main  track  is  commonly 
designated  as  the  south  bound  main  track. 

The  railroad  depot  is  located  on  the  east  side  of  the 
railroad  right  of  way,  A  short  distance  north  of  the  depot 
the  tracks  of  the  Chicago  and  Eastern  Illinois  Railway  Company 
are  intersected  at  a  right  angle  by  a  street  known  as  Walnut 
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Street,  which  is  also  designnted  as  the  "Dixie  Highway",  at 
which  point  there  are  located  traffic  gates  on  each  side  of 
the  railroad.  One  block  north  of  ^Valnut  Street  is  Oak  Street, 
One  block  north  of  Oak  Street  is  Ash  Street  and  one  block  north 
of  Ash  Street  is  Hickory  Street,  the  center  of  which  is  1300 
feet  north  of  the  railroad  depot.  Each  of  these  streets  in- 
tersect and  cross  the  railroad  right  of  way  at  right  angles. 

The  accident  occurred  either  at  or  immediately  north  of 
the  intersection  of  Hickory  Street  and  the  railway  right  of 
way  of  the  defendant. 

Immediately  north  of  the  depot  a  side  track  branches  to 
the  east  from  the  north  bound  main  track  and  along  the  side 
track  are  situated  an  elevator,  mill,  certain  coal  houses  and 
other  business  buildings.  This  side  track  runs  substantially 
parallel  with  the  north  bound  main  track  and  rejoins  the  north 
main  track  at  a  point  about  one  hundred  feet  north  of  Hickory 
Street,  To  the  east  of  this  side  track,  accessible  only  from 
its  north  end,  is  another  side  track  which  eattends  from  slightly 
north  of  the  intersection  of  Hickory  Street  f;outhward  to  aporoxi- 
mately  the  north  line  of  Oak  Street, 

Along,  and  adjacent  to,  the  west  side  of  the  railroad 
right  of  way,  and  parallel  therewith,  is  a  street  known  as  Kay 
Street,  On  the  west  side  of  Kay  Street  is  located  a  concrete 
sidewalk  from  '/alnut  Street  to  and  beyond  Hickory  Street,  At 
each  of  these  cross  streets  there  are  certain  railwy  crossing 
signs. 

On  the  occasion  of  the  accident,  July  9th,  1930,  the  regular 
north  bound  passenger  train  No,  8  of  the  Chicago  and  Eastern 
Illinois  Railway  Company,  consisting  of  locomotive,  tender  and 
six  coaches,  stopped  at  the  depot  at  ""atseka  shortly  after  six 
o'clock  in  the  evening,  while  yet  daylight.  Upon  receiving  ap- 
propriate signals  the  engineer  of  the  train  ooened  a  valve  which 
started  the  bell  on  te  engine  ringing  ajad  which  automatically 
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continued  ringing  sucli  1)611.      Tliis  train  'noved  forward  traveling 
northward  from  the  depot  on  the  north  bound  main  track  of  the  said 
railroad  company. 

After  the  train  passed     alnut   Street   the  fireman  stepped  down 
from  his  seat   in  the  cab   to   refuel  the  locomotive  and  he  again  took 
his  station  on  the  left  hand  side  of  the  locomotive  at  or   shortly 
beyond  Hickory  Street.     At   this  point  the  train  was  moving  at  from 
ten  to  twelve  miles  per  hour. 

The  plaintiff's  intestate,   a  woman  aged  fifty-six,   and  in  good 
health,  was  walking  north  on  the  west   side  of  Kay  Street  toward 
Hickory  Street.     Before  reaching  Hi<tory  Street   she  crossed  Kay  Street 
diagonally,  walking  in  a  northeasterly  direction   and  so  continued 
walking  in  such  direction  across  the  intersection  of  Hickory  Street 
and  the  railroad  right  of  way.     Hickory  Street  has   a  cinder  roadway 
across  the  railroad  right  of  way,    cut  no  foot  paths.     As  the  plain- 
tiff's intestate  walked  across  Kay  Street   and  across  Hickery  Street 
toward  the  northeast   she  was  walking  stooped  over,   her  head  down  and 
holding  her  hands  behind  her.      In  this  position  she  continued  walk- 
ing until   she  walked  in  front  of  the  train  either  on  the  inter- 
section at  Hickory  Street  or  slightly  to  the  north  thereof.      As 
she  reached  about  the  center  of  the  north  bound  main  track  she 
looked  to  the  south  and  began  to   run  but  was   struck  by  the  locomotive 
and  thrown  to   the  east  of  the  main  track.      In  the  accident   she 
received  injuries  from  which  she  died  a  few  hours  later.     None 
of  the  trainmen  saw  plaintiff's  intestate  8,nd  did  not  know  the 
train  had  struck  her  until  the  train  arrived  at  a  station  known 
as  St.   Anne,   several  miles  north  of  "Fatseka. 

Plaintiff's  intestate  lived  immediately   east  of  the  crossing 
and  had  so  lived  for  some  time.     She  had  repeatedly  crossed  the 
railroad  right  of  way  at  this  point   rnd  was  familiar  with  the 
intersection. 

In  this  vicinity  the  railroad  tracks  sxe  three  to  four  feet 
above  the  level  of  the   siirrounding  area.     The  view  from  Hickory 
Street  to  the  depot  was   entirely  unobstructed. 
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The  declaration  in  this  case  consists  of  the  four  amended 
counts.  The  first  a-nended  cotmt  charged  that  the  defendant 
poBsessed  and  operated  through  the  City  of  Watseka,  a  municipal 
corporation,  a  certain  passenger  train  and  by  its  servants  was 
driving  the  same  in  a  northerly  direction  along  its  track  and 
across  the  street  crossings  of  Walnut  Street,  Oak  Street,  Ash 
Street  and  Hickory  Street  in  the  City  of  'Vatseka,  all  of  which 
intersected  the  railroad  trac  s  at  right  angle;  thpt  the  defen- 
dant, at  about  6;15  P.M.  on  July  9th,  1930,  by  its  servants, 
wilfully  and  wantonly  drove  and  managed  the  locomotive  engine 
and  cars  that  by  and  through  the  wilful  and  reckless  condiict  of 
the  defendant  by  its  servants  the  locomotive  ran  into  and  struck 
the  said  Augusta  Boomgarden  with  great  force  and  violence  and  in 
consequence  of  said  injuries  there  received  she  died  three  hours 
afterward.  It  is  also  alleged  that  the  said  deceased  left  sur- 
viving her  husband  and  five  children.' 

The  second  amended  count  charged  substantially  the  spme  ?s 
the  first  count  except  that  in  it  was  pleaded  a  certain  ordinance 
of  the  City  of  Y/atseka  concerning  the  speed  of  railroad  trains  in 
the  city  limits  and  also  a  certain  order  of  the  Illinois  Commerce 
Comraission  concerning  the  speed  of  railroad  trains  in  cities  and 
alleged  that  the  defendant,  by  its  servants,  wilfully  pnd  wantonly 
managed  and  drove  the  locomotive  and  cars  at  forty-five  miles  per 
hour  and  by  reason  thereof  the  locomotive  ran  into  and  struck  with 
great  force  and  vJblence  said  Aiigusta  Boomgarden  and  injured  her 
and  from  such  injury  she  thereafter  died. 

The  third  amended  count  alleged  sub sts^nti ally  the  same  as 
the  first  count  except  that  it  was  alleged  that  the  defendant  by 
its  servants  wilfully  and  wantonly  failed  to  approach  the  cross- 
ing at  Hickory  Street  with  caution  and  failed  to  ring  the  bell  or 
blow  a  whistle  or  give  other  warning  and  in  conseouence  thereof 
said  locomotive  ran  upon  and  struck  with  great  force  and  violence 
the  said  Augusta  Boomgarden  and. that  in  consequence  thereof  she 
was  injured  and  thereafter  died. 
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The  fourth  amended  count  alleged  puhstantially  the  eame  things 
as  the  first   count   except  that  it  was  chpxged  that   the  defendant  by 
its   servants  wilfully  and  without  reg-ard  to  the  life  of  plaintiff's 
intestate  drove  its  locomotive  and  train  upon  and  alonp;  the  rail- 
road over  and  acrosp  the   said  crossing  at  an  unreasonably  danger- 
ous and  unsafe  rate  of   speed,   to-wit:    forty-five  miles  per  hour; 
that   in  consequence  of  the  unreasonable  rate  of  speed  the  defendant 
by  its   servants  drove  the  locomotive  engine  and  struck  plaintiff's 
Intestate  with  grept  fo^ce  and  violence,    whereby   she  was  injured 
and  thereafter  died. 

There  is  very  little  conflict  in  the  testimony  xr   this  case,' 

The  issues  are  predicated  entirely  upon  wilf^il  and  wanton 
Injury  and  not  upon  negligence.  No  negligence  is  alleged  in  any 
count  of  the  neclaration  and  on  page  15  of  a.ppellee's  brief  it  is 
admitted  that  this  case  is  not  predicated  upon  negligence,  therefore 
none  of  the  coiints  can  nor  are  intended  to  be  treated  as  negligence 
counts. 

The  terms  wilfulness  and  wantonness  have  a  definite  meaning 
in  law.  They  have  been  variously  defined  by  the  Courts  but  all 
definitians  appear  to  reach  substantially  the  same  ultimate  con- 
clusion, v/ilfulness  and  wantonness  imply  an  act  committed  with 
the  intent  or  purpose  to  injure;  an  injury  knowingly  or  intention- 
ally inflicted;  an  act  intentionally  committed  under  such  circum- 
stances and  conditions  as  to  imply  a  conscious  indifference  as  to 
the  consequences  thereof,  while  negligence  implies  an  injury  care- 
lessly, heedlessly  or  recklessly  inflicted,  without  intent  to  injure. 

In  Brewster  vs  Rockford  Public  Service  Company,  ?57  Illinois 
Appellate  182  page  189,  The  Court,  quoting  from  Burns  vs  Chicago 
&  A.  R.  Co.,  229  Illinois  Appellate,  170  page  190,  said:   "It  is 
to  be  noted  that  there  is  a  distinction  between  negligence  and  wil- 
fulness. Negligence  presumes  heedlessness,  carelessness,  even 
recklessness,  without  the  purpose  or  intent  to  injure,  while  the 
very  gist  of  wilfulness  and  wantonness  presumes  the  intent  to  injure. 
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Negligence  is  not  wilfulness  or  wantonness,  and  wilf\.\lnes=;  or 
watonness  is  not  negligence." 

In  Illinois  Central  Railroad  Oo .  vs  Leiner  ?:0?  Illinois  624 
page  631  the  Court  said:   "'Wilful'  is  a  word  of  familiar  use  in 
ever^r  "branch  of  law,  and  although  in  some  branches  of  law  it  may- 
have  a  special  meaning,  it  generally,  as  used  in  courts  of  law, 
implies  nothing  blaraahle,  but  merely  that  the  person  of  whose 
action  or  defaiilt  the  expression  is  used,  is  a  free  agent,  and  that 
what  has  been  done  arises  from  the  spontaneous  action  of  his  will. 
It  ajnounts  to  nothing  more  than  this:   that  he  knows  whet  he.  is  do- 
ing, and  intends  to  do  what  he  is  doing,  and  is  a  free  agent,*** 
The  true  conception  of  a  wilful  negligence  involves  a  deliberate 
purpose  not  to  discharge  some  duty,  necessary  to  the  safety  of 
persons  or  property  of  another,  which  duty  the  person  owing  it  has 
assumed  by  contract,  or  which  is  imposed  upon  the  person  by  operation 
of  law:   an  entire  absence  of  care  for  the  life,  the  person  or  the 
property  of  others,  such  as  exhibits  a  conscious  indifference- to 
consequences,  makes  a  case  of  constructive  or  legal  wilfulness,  such 
as  charges  the  person  whose  duty  it  was  to  exercise  care,  with  the 
consequences  of  wilfu.l  injury," 

In  Jeneary  vs.  0.  &.   I.  Traction  Co.,  306  Illinois  392  -oage 
397  the  Court  said:   "To  constitute  a  wanton  e.ct  the  pajrty  doing 
the  act  or  failing  to  act  must  be  conscious  of  his  conduct,  and, 
though  having  no  intent  to  injure,  must  be  conscious,  from  his 
knowledge  of  surrounding  circumstances  and  existing  conditions, 
that  his  conduct  will  naturally  and  probably  result  in  injury.  An 
intentional  disregard  of  a  known  duty  necessary  to  the  safety  of 
persons  or  pronerty  of  another  or  an  entire  absence  of  care  for 
the  life,  person  or  property  of  others,  such  as  exhibits  a  conscious 
indifference  to  consequences,  makes  a  case  of  constructive  or  legal 
wilfulness,  such  as  charges  the  person  whose  duty  it  was  to  exercise 
care  with  the  consequences  of  a  wilful  inj^iry," 

In  Chicago  City  Railway  Co.  vs.  Jordon,  215  Illinois  390  page 
397  the  Court  said:   "In  negligence  there  is  no  purpose  to  do  a 
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wrongful  act  or  to  oniit  the  -nerformance  of  a  duty.  Kegligence, 
even  when  gross,  is  but  an  omission  of  duty.   It  i?  not  designed 
and  intentional  mischief,  although  it  may  be  cogent  evidence  of 
such  an  act.   (Chicago,  B.  &  Q.  Oo.  Vs  Johnson,  103  Illinois  512). 
Where  there  is  a  particular  intention  to  injure,  or  a  degree  of 
wilful  or  wanton  reclclessnegs  which  authorized  a  presumption  of 
an  intention  to  injure  generally,  the  act  ceases  to  be  merely 
negligence  and  becomes  wilful  or  wanton.   In  such  a  case  there  may 
be  an  actual  Intent  to  injure,  or  such  a  conscious  or  intentional 
disregajd  of  the  rights  of  others  as  to  warrant  a  conclusion  that 
an  injury  was  intended.  The  true  rule  wag  stated  in  the  case  above 
cited,  that  in  negligence,  nerely,  there  is  no  purpose  to  do  a 
wrongful  act  or  omit  the  performance  of  a  duty,  but  that  there 
may  be  such  a  dereliction  of  duty  as  will  fi'migh  evidence  of  a 
wilful  or  wanton  act," 

In  Waldren  Express  Co,  vs  Krvg,  291  Illinois  473  page  477  the 
Court  said:   "An  intentional  disregard  of  a  known  dtity  necessary 
to  the  safety  of  the  person  or  property  of  nnother  or  an  entire 
absence  of  care  for  the  life,  person  or  property  of  other?,  such 
as  exhibits  a  conscious  indifference  to  conseouences,  makes  a  esse 
of  constructive  or  legal  wilfulness  such  as  charges  the  person  whose 
duty  it  wap  to  exercise  caxe  with  the  consequences  of  wilfiil  injury.' 
And  again,  on  page  778,  it  is  said:   "Yifhat  is  rcean  by  'such  gross 
negligence  as  evidences  wilfulness?'   It  is  such  a  gross  want  of 
care  and  regard  for  the  rights  of  others  as  to  justify  the  presumption 
of  wilfulness  or  wantonness.  ***♦  I'fhat  degree  of  negligence  the  law 
considers  qquivalent  to  a  wilful  and  wanton  act  is  as  hard  to  define 
as  negligence  itself." 

Citation  of  cases  to  like  effect  could  be  multiplied,  but  these 
will  suffice  to  show  that  the  gist  of  wilfulness  and  wantonness  is 
intentionally  doing  an  act  resTilting  in  injury,  with  the  intent  or 
purpose  to  injure.  In  other  words,  to  constitute  wilfulness  and 
wantonness,  "the  intent"  is  as  much  a  part  of  the  alleged  wrongful 
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act  as  the  injury  Itself  and  such  intent  ie  wholly  inspparable 
therefrom.  To  constitute  a  wilful  and  wanton  injury  there  must 
be  a  union  both  of  an  act  reeiilting  in  injury  and  an  intent  to 
injure. 

Thus  the  intent  to  injure  is  as  material  as  the  act  it<=!elf 
and  must  be  proven  by  conpetent  evidence  like  any  other  fpct  in 
a  case.   It  may  be  proven  by  direct  evidence  of  the  premeditated 
ill-will,  or  the  actual  intent  to  injure,  o±  it  may  be  proven  in- 
ferentially  by  showing  the  conscious  and  intentional  doing  of  acts 
which  from  the  knowledge  of  the  circumstances  and  existing  con- 
ditions, one  must  know  that  his  conduct  will  naturally  result  in 
injury,  or  by  evidence  of  intentional  disregard  of  a  known  duty 
necessary  to  the  safety  of  persons  and  property,  or  snch   entire 
absence  of  care  for  the  life,  person  or  property  of  others,  such 
as  exhibits  a  conscious  indifference  to  consequences. 

In  L.S.  &   M.S.  Ry  Oo.  vs.  Bodener,  139  Illinois  598  page 
606  the  Court  said:   "What  degree  of  negligence  the  law  considers 
equivalent  to  a  wilful  or  wanton  act  is  as  hard  to  define  as 
negligence  itself,  and  in  the  nature  of  things  is  so  dependent 
upon  the  particular  circxamstances  of  each  case  as  not  to  be  sus- 
ceptible of  6   general  statement." 

In  Waldron  Express  Oorapany  vs.  Krug,  supra  at  page  479  the 
Court  said:   "Where  there  is  a  particular  intention  to  injure, 
or  a  degree  of  wilful  or  wanton  recklessness  which  authorizes  the 
presumption  of  an  intention  to  injure  generally,  the  act  ceases  to 
be  merely  negligent  and  becomes  wilful  or  wanton.  In  such  a  case 
there  may  be  an  actual  intent  to  injure  or  a  conscious  or  in- 
tentional disregard  of  the  rights  of  others  as  to  warrant  a 
conclusion  that  the  injury  was  intended," 

In  Chicago  City  Railway  Co,  vs  Jordon,  ?15  Illinois  390  page 
39^  the  Court  said:   "It  is  true  that  it  is^  not  necessary,  to  sus- 
tain the  choJge  of  a  wilfirl  and  wanton  injury,  that  plaintiff 
should  prove  an  intention  on  the  paxt  of  the  servants  of  the 
defendant  to  drive  the  car  upon  the  deceased  or  that  they  enter- 
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tained  an  ill-will  against  him,  lait  in  such  case  it  would  be 
neoegsary  to  prove,  not  negligence  merely,  of  any  fies:ree,  hut. 
svich  conduct  as  would  show  a  general  intent  to  inflict  injury. 

The  question  then  presented  is,  does  the  declaration  herein 
charge  wilful  snd  wanton  injury? 

The  declaration,  in  each  count,  does  not  charge  that  the 
injury  was  wilfully  and  wantonly  inflicted  upon  pleintiff 's  intes- 
tate, but  it  is  alleged  that  (1)  the  defendant  by  its  servants  wil- 
fully and  wantonly  drove  and  managed  the  locoraotive  tnat  by  the  wil- 
ful conduct  the  locomotive  ran  into  and  struck  Augusta  Booragarden; 
(S)  that  defendant  wilfully  and  wantonly  managed  and  drove  the 
locomotive  and  cars  forty-five  railes  per  hour  and  by  reason  thereof 
struck,  etc;  (3)  That  defendant  wilfully  and  wantonly  failed  to 
approach  the  crossing  of  Hickory  Street,  etc,  and  in  consequence 
thereof  struck,  etc:   (4)  That  defendant  wilfully,  without  regard 
to  the  life  of  plaintiff's  intestate,  drove  the  loco'iotive  across 
said  crossing  ajxd  in  consequence  thereof  struck  plaintiff's  intestate. 

These  allegations  and  each  of  them  allege  wilful  ajid  wanton 
conduct  resulting  in  injtiry.  None  of  them,  however,  allege  injury 
wilfully  and  wantonly  inflicted.  Courts  of  this  state  have  fre- 
ouently  held  that  allegations  of  wilful  and  wanton  conduct. do  not 
amount  of  charges  of  wilful  or  wanton  infliction  of  injury. 

In  Enochs  vs  Trevett  3?9  Illinois  Appellate  ?35  page  S41  the 
CoTirt  said:   "The  declaration  in  this  case  does  not  aver  that  the 
defendant  wilfully  and  wantonly  injured  the  plaintiff,  but  the 
only  wilfulness  charged  has  reference  to  the  violation  of  the  pro- 
vision of  the  Motor  Vehicle  Act,  etc,  which  does  not  in  itself 
amount  to  a  charge  of  coramitting  an  act  of  wilful  injury  or  an 
act  of  wanton  recklessness  upon  which  a  general  intention  to  injure 
may  be  legally  presumed," 

In  Burns  vs  Chicago  &  Alton  Railway  Co,  supra  at  vRge   185 
the  Court  said:   "A  count  in  a  conplaint  which  charges  that  the 
death  of  the  plaintiff's  intestate  resulted  by  reason  of  a  wil- 
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fnl  running  of  the  eaicl  trp.ln  at  a  high  rate  of  speed,  but  does 
not  aver  that  the  intention  in  running  the  train  was  to  inflict 
the  injury,  or  aver  f^'ots  which  show  thrt  the  defendant  knew  the 
probable  result  of  such  conduct  would  be  to  inflict  injury,  is 
defective  as  a  oora-olaint  for  injury  wilfully  inflicted." 

In  Harris  vg  Piggly  '.'iggly  Stores,  Inc.,  233  Illinois 
Appellate  392  page  396  the  Court  said:   "That  averments  in  general 
terms  thpt  the  defendants  eerva.nts  wilfully  drove  and  propelled 
the  motor  truck,  etc.,  over  the  street  intersection,  etc.,  at 
twenty-five  miles  an  hour  contrary  to  statute,  did  not  strte  a 
cause  of  wilful  and  wanton  infliction  of  injury,  for  the  very 
essence  of  such  a  charge  is  lacking,  namely,  injuring  another 
through  volition,  with  knowledge  actual  or  implied." 

By  the  second  count  a  wilful  violation  of  a  speed  ordinance 
and  an  order  of  the  Illinois  Oommerce  Ooramission  is  alleged.  It 
is  contended  by  the  appellant  that  such  ordinance  and  order  were 
incompetent.  Without  passing  upon  the  competancy  of  the  ordinance 
an  order,  it  is  sufficient  to  say  that  the  allegation  of  ?  wilful 
violation  of  an  ordinance  is  not  a  ch8,rp:e  of  injury  wilfully  and 
wantonly  inflicted. 

In  BuraB  vs  Chicago  &  A.  R.  Co.,  supra  at  page  196  the  Court 
said:   "It  has  been  held  in  a  long  line  of  cases  that  an  aver;ient 
in  a  declaration  that  the  defendant  wilfully  and  wantonly  operated 
its  train  in  excess  of  a  speed  limit,  does  not  state  a  cause  of 
action.   It  is  not  equitalent  to  averring  that  the  injury  was  wil- 
fully and  wantonly  inflicted,***  The  fact  that  there  is  ?,  wilful 
violation  of  a  statute  or  municipal  ordinance  froin  which  em   injury 
occurs  does  not  show  that  the  injury  was  wilfully  or  wantonly  in- 
flicted," Henning  Brewing  Go.  vs  Atchison,  T,  &   S.  Ry.  Go.   150 
Illinois  Appellate  514;  Thrift  vs  Vandalia  R.  Co,  145  Illinr/is 
Anpellate  414;  Browne  vs  Siegel,  Cooper  &   Co.  191  Illinois  234; 
Illinois  Cent,  R.  Co.  vs  Sicher,  202  Illinois  556;  E.  St.  Louis 
Connecting  Ry.  Co.  vs  Meeker,  119  Illinois  Appellate  27;  Blanchard 
vs.  Lake  Shore  &   M.  S.  Ry  Go.'  126  Illinois  416;  Illinois  Cent,  Ey.  Go. 
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▼8.  Hetherington  83  Illinois  516;  Pittsburg  C,  0.  &  St.  L.  Ry,  Co. 
vs.  Kiimaxe  ?,0Z   Illinois  390;  Ohi  cago  &  A.  Ry.  Co,  vs  Stone,  109 
Illinois  Appellate  517;  Illinois  Gent.  R.  Go.  vs.O'Oonnor,  189 
Illinois  559;  Ohio  ago  S-.   A.  Tiy.  Go.  '7s.  Thompson,  99  Illinois 
A-ipellate  277,' 

In  Thrift  vs.  Vandalia  Railroad  Co.,  145  Illinois  Apt>ellate 
414  page  417  the  Ooixrt  said:   "The  viclrtlon  of  the  ordinance,  which 
Is  the  sole  negligence  charged,  did  not  constitute  wantonness  or 
wilfulness," 

Appellee  has  made  the  point  that  these  defects  or  omissions 
in  the  declaration  were  cured  by  verdict.  As  we  have  herein  ob- 
served the  allegations  in  the  declaration  axe  allegations  of  wilf\il 
ajid  wanton  conduct  and  not  allegations  of  injury  wilfully  and 
wantonly  inflicted.  Such  allegations  do  not  charge  a  wilful  and 
wanton  Injury  and  unless  ?uch  defect  is  cured  by  verdict  the 
jtidgment  cannot  be  sustained. 

The  nxle,  as  often  stated,  is  ,  "that  where  there  is  any  defect, 
imperfection  or  omission  in  any  pleading,  whether  in  substance  or 
form,  which  would  have  been  a  fatal  objection  upon  deraiirrer,  yet  .  . 
if  the  issue  be  such  as  necessarily  required,  on  the  trial,  oroof 
of  the  facts  so  defectively  or  imperfectly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  either  the  judge  would 
direct  the  jury  to  give  or  the  jury  would  have  given  the  verdict, 
such  defect,  imperfection  or  omission  is  cured  by  the  verdict," 
"Where  the  statement  of  the  plaintiff's  cause  of  action,  and  that 
only,  is  defective  or  inaccurate,  the  defect  is  cured  by  a  general 
verdict,  in  his  favor,  because,  "to  entitle  him  to  recover,  all 
clrc^jrastances  necessary,  in  form  or  substance,  to  complete  the  title 
so  imperfectly  stated  must  be  oroved  at  the  trial,  and  it  is  there- 
fore a  fair  presumption  that  they  were  proved.  But  where  no  cause 
of  action  is  stated  the  omission  is  not  ciired  by  verdict,  for  as  no 
right  of  recovery  was  necessa.Ty  to  be  proved  or  could  have  been 
legally  proved  under  stich  a  declaration,  there  can  be  no  ground  for 
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prestuaing  that   it  wa-^  proved   at  the  trial."      Sargent   Co.   vs. 
Baublie   ^15  Illinois  428  page  430. 

In  City  of   Chicago  vr  Lonergpn,   196  Illinois  518  page  521, 
the  Gotirt  held:      "A  verdict,   however,  will  never  assist  p   statement 
of   p.  defective  title  or   cause  nf  action,   and  where  no  cpvise  of 
action  is   stated  the  defect   is  not   cured  by  verdict,    pnd  the  objection 
may  be  availed  of  on  error  after  a  denurrer  has  been  overruled  and  a 
defendant  has  pleaded  over.      The  rule  on  thnt   subject   is  tliis:    "Where 
the  statement  of  the  plaintiff's  cause  of  action,   and  that  only,   is 
defective  or   inaccurate,   the  defect  is  cured  by  a  general  verdict 
in  his  favor,   because   'to   entitle  him  to  recover  all  circumstances 
necessary,   in  form  or   substance,   to   complete  the  title  so  iraperfectly 
stated  must  be  proved  at  the  trial,'    sjid  it   is  therefore   '    a  fair 
presumption  that  they  were  proved,'     But  where  no  cause  of  r ction 
is   stated  the  omission  is  not   cured  by  verdict,   for  as  no  right 

of  recovery  was  necessary  to  be  proved  or  could  have  been  legally 
proved  under  such  a  declaration,   there. can  be  no  ground  for  pre- 
suming that  it  was  proved  at  the  trial."      (Gerke  vs  Fancher  158 
Illinois.  375  page  380)   Andrews  Stephen's  plegfiling,    Secdjtd  Edition, 
page   272, 

In  our  opinion  the  declarati'>n  in  this  case  and  each  of  its 
counts  fails  to  charge  injury  wilfully  and  wantonly  iirflicted  by 
the  defendant.  Therefore,  the  declaration  and  each  cotmt  is  in- 
sufficient upon  which  to  base  a  verdict   in  this  case.' 

Ap'oellee  has  cited  several  cases  in  support  of  his  contention 
that  the  declaration  states  a  .cause  of  action  predicated  iipon  wilful 
and  wanton  conduct   on  the  part  of  the  defendant.     An  examination  of 
these  cases,  however,    disclose  that  the   sufficienc3r  of  the  declara- 
tions were  not   in  question  in  the  cases  and  therefore  such  decisions 
are  not  authority  for  the  contention  that  the  declrration  herein  states 
a  cause  of  action. 
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Sinoe,  as  has  been  noted,  none  of  the  counts  of  the  declpration 
charge  negligence,  they  cannot  be  treated  as  general  negligence 
counts.  However,  if  such  construction 'coti Id  be  given,  the  evidence 
is  overwhelming  thr.t  the  plrintiff  s  intestste  vpe   guilty  of  gross 
negligence  rhich  directly  contributed  to  the  rccident  rnd  which 
would  be  an  absolute  bar  to  any  recovery  upon  any  general  negligence 
count. 

Other  qviestions  have  been  presented  herein  but  in  view  of  our 
decision  we  deera  it  tmnecessary  to  discuss  them. 

We  hold  that  the  declaration  and  each  count  thereof  does  not 
state  a  cause  of  action  of  wilful  and  wanton  injury.   -Ve  fii.rther 
hold  that  the  evidence  wholly  fails  to  show  that  the  defendant 
oorapany  was  guilty  of  any  wilful  or  wanton  conduct,  which  i«  any 
manner  caused  the  death  of  the  plaintiff's  intestate.' 

For  these  reasons  the  judgment  of  the  Circuit  Onurt  is 
reversed  and  the  cause  remanded* 

Reversed  and  remanded.' 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— IM— 9-31)  ,  


AT  A   TERM  OF  THE  APPELLATE  »bURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  third  day  of  May,  in 
the  year  of  oTir  Lord  one  thousand  nine  hundred  and  thirty-two, 
within  and  for  the  Second  Pistriot  of  the  State  of  Illinois: 
Present--  The  Hon.  THOMAS  M,  JETT,  Presiding  Justice. 
Hon,  FRED  G.  WOLFE,  -Justice. 
Hon.  JA1E3  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


266  I.A.  622 
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BE  IT  REMEICBEEED,  that  afterwards,  to-wit:  On 
JUN  7  "  l"^??   '^■^'^^  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
follov/ing,  to-wit: 


L 


-  8391  AgAnda  13 

-yJK&zel   R.  Batson,  (^ji/v^  Si^ 

I  /  Appeiiee,         ^ ^k^t^e^Ptii^rst  the  Circtiit  Oourt 

vs.       «)^-<«.«^  ^^  jj^  p^^  County, 

Herbert  M,  Batson, 

JETT,  f:        ^^^^^^-^JAAA 

The  record  discloses  that  on  the  26th  day  of  May,   1930,   Hazel 
R.  Batson, ^ppgllae,  filed  a  verified  bill  of  complaint  in  the   .     ,,^^, 
Circuit  court  of  Du  Page  County  against  Herbert  M,  Batson,  ^^^ell^t, 
praying  that  he  be  required  to  furnish  her  separate  maintenance  and 
support.     Wpelloe  alleged  in  her  bill  that  on  or  about  the  first 
day  of  January,   19S0,   she  and^~^ppfil*ant  were  married  at  Extor,  England, 
and  they  lived  as  husband  and.  wU"e  until  on  or  about  the  16th  day 
of  March,  1930,  when  the  appollJuil  without  any  reasonable  or   just 
cause  deserted  her  in  Du  Page  County;    that   she  first  met  the-^p^^^^ 
^— irai^-in  France  when  he  was  a  major  in  the  British  army;   that   she 

owned  490  acres  of  land  in  Logan  County,    Illinois^,,  worth  about  y, 

1200,000.   subject  to   a  mortgage;    that  the  %p^life^  advised  ^-^iiW^   ^^^ 

to   sell  her  property  and  to  bring  the  proceeds  to  England,  where 

he  could  invest   it,   and  they  would  be  able  to  live  on  the  income; 

thatCa^aeliee-  returned  to  the  United  States  but  found  that  she 

could  not  readily  dispose  of  her  farm  land  although  she  wrs  receiving 

an  Income  of  about  $8,000  a  year;    that  after  said  marriage  app€4iafBt 

withdrew  from  the  British  ajrmy  for^  the  purpose  of  coming  to  the 

United  States  to   enable  '•gppgllee  to  sell  her  property  and  to  turn 

the  proceeds  over  to  him  for  investment;    that  upon  their  arrival 

in  the  United  States  they  found  farm  lands  were  depreciating  in 

value  and  they  were  unable  to   sell  the  same;    that ^^^©lle«  turned 

over  to  the^appeli&nt  all  the  income  from  the   said  farm  and  they 

lived  upon  that  until  he  finally  obtained  a  position  in  a  Ohicagp  ,^,. , 

trust  company   at  a  salary  of  #75.00  a  month;    that  the  said 'a^p«liMt 

is  a  man  of   ability  and  of  jud.^^ent   and  obtained  increases  in  salary 

until  at  the  time  of  the  filing  of  the  bill  in  this  cpuse  he  was 
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assistant  vice  president  of  the  National  Bank  of  the  Republic  at  a 
large  salary;  the  exact  amount  is  unknown  to  ^etppelie*,  but  she  is  in- 
formed and  believes  his  salary  to  be  not  less  than  ^7,500  a  year 
and  that  he  has  drawn  a  salary  of  subetantially  that  amount  for 


^ijie/^'c-^^^^'^  ^^'^-^  - 


the  past  several  years;      that  the  ^appell«e-*;«  ffmn  land  depreciated 


,.  S^^dU- 


'/«^?v^-<^t  -^'i-'--^ '-" 


in  value  and  acting  on  the  advice  of  the'  appe^^aat  she  deeded  it  to  the 
bank  that  held  the  mortgage;  t^at  upon  the  execution  ,of_  the  deed  there 
became  a  marked  change  in  the  attitude  of  the  -app^^flTttTrt  towards 
^__-^€^p^ll«e^  and  he  then  began  a  course  of  unkind,  cruel  and  cold  in- 
difference to  her;  that  in  the  fall  of  1929  he  went  to  England  on 
a  visit  and  upon  his  return  he  advised  a^f^peliee  he  would  no  longer 
live  with  her  but  that  she  must  permit  him  to  obtain  a  divorce  be- 
cause that  was  the  way  it  was  done  in  England  and  it  would  be  too 
much  of  a  disgrace  for  him  tp^  allow  her  to  obtain  a  divorce;  this  ■,  q,  , 
she  refused  to  do  and^-^p^Haitt-  thereupon  threatened  to  leave  •8«:^«iis«^:.;^**=^ 
and  never  contribute  to  her  support  unless  she  would  permit  him  to 
get  a  divorce.  The^uppollfant ,  accordingly,  on  the  said  16th  day  of 
March,  1930,  abandoned ^ap^eiiee,  and  refused  to  live  with  her  with- 
out  fault  on  her  part;  that  ^t^ollce  lias  no  property  of  any  kind 


or  character;  that  she  has  been  f 91  years  sickly  and  unable  to  earn 
a  livlihood;  that  the  said^^eppeUest  has  failed  and  refused  to  make 
contributions  towards  her  support  and  she  was  relying  upon  the 
charity  of  friends  to  provide  her  with  funds;  that  -appellant- pur- 
chased certain  premises  in  the  village  of  Glen  Ellyn  which  were 
occupied  b^^^ppeHee  and  '^pftlj^fflxyfe  as  a  home  when  they  lived  to- 
gether  and  the  said  appeltairb  has  been  endeavoring  to  force  her 
to  vacate  said  premises j 

The  record  further  discloses  that  a  summons  was  issued  on  the 
26th  day  of  May,  1930,  an4  was  returned  on  the  9th  day  of  June,  1930, 
reciting  that  the^<fi«3<^«3^€art  was  not  found.  An  alias  siimmons  was 


issued  returnable  at  the  October  Term.  The  alias  stimmons  was  served 
upon  the^i^iwae3a?3rt  on  the  13th  day  of  June,  1930.  On  the  15th  day 
of  July,  1930,/a!mel3ree  served  notice  upon  the  app^eH-aat  and  his 

(_^y,,,-^  ^:^k/^^  >^^^  '^^^'--^^   -^^^  - 


T  iro<|iJ  d-«/  Ad*  t^lsfd.  irAt  ±utd 


3l  diii^  ltd  o*.  ©onoxdl'i.ii) 

.L»«f^' i)»aivJbj(j  »jC.  rri/ :^eif  «...!  xcccji;  _pn.^  ti^fv  fi 


Af- 


■■  noc'X; 


•>j>. 


.3- 


solicitor  that  on  the  18th  day  of  July,  1930,  she  would  appear 
before  the  circuit  court  and  ask  for  an  order  for  temporary  ali- 
mony«  On  the  18th  day  of  July,  1930 ;  «p;»^lant  and  Wp«3:i9« 
apiDeared  before  the  circuit  court  and  (a^^ilee  filed  her  V^erified 
petitJLon  for  temporary  alimony  which  petition  set  forth  that  the 
-aop^llgBt  had  no  property  of  her  own  except  personal  effects  and 
her  interest  in  the  premises  described  in  the  bill  of  complpint , 
and  that  the  s^peliftat  had  failed  to  pay  or  to  g:ive  her  nny  money 


since  he  deserted  her  on  the  16th  day  of  March,  1930;  that  ct  the 
time ^«u4.if!lY ;int  deserted  her  she  had  the  sum  of  $315  all  of  which 
had  been  expended  except  the  siim  of  1150  which  she  was  retaining 
to  apply  upon  o  ligations  already  incurred,  an'^  that  she  was  the 
object  of  charity  of  friends  and  relatives;  that  she  had  incurred 
grocery  bills,  telephone  bills  and  various  and  sundry  other  bills 
for  living  expenses  since  the  ^^5>€liaB:t-  deserted  her  and  that  on  or 
about  the  first  day  of  Jantiary,  1930,  when  the^wf^el-iasa*  first 
urged  lier  to  grant  him  a  divorce,  he  offered  to  furnish  her  with 
a  home  and  20  per  cent  of  hie  income  and  to  fu^ish  life  insurance 
but  because  of  her  great  love  for  s ai d ^S^p elt^gfet  she  refused  to 
consent  to  a  divorce  and  he  threatened  that  if  she  would  not  give 
him  a  divorce  he  would  leave  her  and  never  make  ajiy  contribution 
towards  her  support  until  she  would  consent  to  a  divorce;  that 
she  was  advised  when  she  filed  the  bill  for  separate  maintenance 
that  the  %pp#li«afe  was  receiving  about  $7,500  a  year  and  since 
that  time  she  had  been  informed  he  was  earning  tstween  $8,000  and 
|10,000  a  year  and  receiving  in  addition  thereto  certain  bonuses; 
that  the  ^fe©pell^?*!Mr  had  told  her  he  had  purchased  certain  stock 
and  bonds  of  the  value  of  about  §20,000  but  had  sold  and  assigned 
his  interest  in  them;  th^t  she  has  no  money  or  funds  with  which 
to  employ  counsel  to  prosecute  said  suit. 

On  the  said  18th  day  of  July,  1930,  a^eHree  filed  an 
affidavit  setting  up  substantially  the  saone  f pcts  as  were  found 
in  her  petition. 
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To  the  petition  the  appollant  appeared  and  filed  whst  iJurports 
to  be  an  objection  to  the  jurisdiction  of  the  court.  It  i^  urged 
that  since  he  was  sxinmoned  to  appear  on  the  first  day  of  the  October 
Term  1930,  the  court  did  not  have  jurisdiction  to  hear  the  motion 
for  temporary  alimony  prior  to  the  said  October  Term  of  court,' 

The  cnancellor  on  overruling  the  objections  of  the  appellJMl 
heard  the  motion  of^^p«llree  and  entered  an  order  on  the  said 

—  applljMTtr  decreeing  that  he  pay  to  ^sspp^^se-  the  sum  of  #50  per 

week  until  the  further  order  of  the  court.  An  appeal  was  prosecuted 
and  the  order  was  affirmed  in  Bstpon  vs.  %tson,  262  111,  App.  45?, 
/^  V  ^^^^^7^^^   ^^'^-  °°»  towit,  the  14th  day  of  November,  1930,  the 

-  -  apppill^^  presented  her  petition  to  the  trial  court  reciting  that 

she  has  no  property,  excent  personal  effects  and  her  interest  in 
*^®.  PI^/^.^®^  occupied  by  her  as  a  residence,  anr!  thst  the  said 


■^p^iiaat-  had  failed  and  refused  to  pay  or  to  give  her  any  money 
8i,iic«  >e  deserted  her  on  the  16th  day  of  March,  1930;  that  when 
^-«pp«i5:a»t  deserted  her  she  had  Three  Hundred  Fifteen  Dollars,  all 
of  which  has  since  that  time  been  expended,  and  for  some  consider- 
able time  past  she  had  been  the  object  of  charity  of  her  friends 
and  relatives;  thrt  she  had  incurred  grocery  bills,  telephone  bills 
and  sundry  other  bills  for  her  living  expenses  since  the  16th  day 
of  M^oh,  1930,  and  that  she  had  been  unable  to  pay  the  sa-'ie,  and 
that \8©p ell ee  and  the  *s^p«i-t«eft*  had  a  charge  account  at  the  grocery 
and  meat  market  of  McOhesney  &  Miller  at  Glen  Ellyn,  and'^el^aair^^^' 
had  failed  to  maJce  amr  payments  on  said  bill  for  a  number  of  minths 
before  he  desert ed^-fippeliee,  and  that  appellee  had  continued  to 
purchase  her  meats  and  groceries  from  said  firm  until  the  amount 
had  reached  the  sum  of  Six  Hundred  Dollars,  and  that  they  had  re- 
fused to  extend  further  credit;  thpt  she  was  obtaining  her  electri- 
city for  lighting  and  gas  for  cooking  from  the  Western  United 
GaS  and  Electric  Company;  that  she  was  owing  said  company  forty- 
five  dollars  for  seas  sjid  electricity  and  that  they  :?ere  threatening 
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to  cut  off  the  same  unless  the  bill  was  paid;  that  she  was  procTiring 
her  water  for  said  premises  from  the  Village  of  Glen  Ellyn  and  that 
she  was  now  owing  twelve  and  75/100  dollars  for  wrter;  thnt  she 
feared  that  her  water  supply  would  "be  discontinued;  that  she  had 
incurred  an  ice  bill  of  twenty  four  dollars  and  a  milk  bill  of 
thirty  six  dollars^  besides  many  other  bills  for  living  expenses, 
and  that ^ppolloiit  had  failed  ancT  refused  to  make  any  contribution 
whatsoever  to-^ard  her  support  and  maintensjice,  and  that  she  had  no 
Income  of  any  kind  or  nature;  that  on  or  about  tlie  8th  day  of 
January,  1930,  when  the^«pp^l3raa*  had  first  urged  iao|>«3:4««  to  grant 
unto  him  a  divorce  he  had  agreed  to  furnish  her  a  home  ojid  pay  her 
twenty  per  cent  of  his  income  and  to  Jurnish  her  a  life  insurs.nce 
policy  upon  the  life  of  the'^4p^eii4&t-  to  secure  her  in  case  of  his 
death;  that  she  had  refused  to  either, take  or  permit  him  to  take 
a  divorce  and  that  the  said  '^ll^pollant-  then  threatened  that  he  would 
leave  her  and  never  giire  her  anything  unless  she  permitted  him  to 
.  take  a  divorce  and  that  he  did  leave  the  said  'apipcllo&  as  aforesaid 
and  has  never  paid  anything  to  her  for  support;  that  the  said 
^^ppclHint-  is  employed  by  the  National  Bank  of  the  Republic  and 
she  was  informed  before  the  said  bill  for  separate  maintenance 
was  filed  that  he  was  receiving  about  seventy  five  hundred  dollars 
per  year.  Since  the  filing  of  said  bill  she  has  been  informed 
that  he  is  earning  between  eight  and  ten  thousand  dollars  per  year 
and  receives  in  addition  thereto  certain  bonuses  from  the  National 
Bank  of  the  Republic,  and  th«t^^«ai»4Si«at  had  advised  a^^Msllee  while 
they  were  living  together  that  he  had  certain  stocks  and  bonds  of 
the  value  of  twenty  thousand  dollars,  but  that  for  several  years 
he  had  refused  to  give  her  any  information  concerning  his  ownership 
of  stocks,  bonds  or  other  securities  and  that  he  had  later  advised 
her  he  had  sold  and  disposed  of  all  of  them,' 

The  petition  further  recited  the  filing  of  the  oetition  on  the 
iSth  day  of  July,  1930,  the  order  entered  pursuant  thereto  and  the 
appeal  by  the  said 'at^^elfcaftt  to  this  court  as  above  set  forth, 


>-elrlee  had  re  oeived  no  sum  whatever  from  the  ^preLllsst-  pursuant 
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to  said  order  of  said  court,  and  that  she  had  no  funds  with  which 
to  emp:  oy  counsel  to  represent  her  in  the  Appellate  Oourt  and  no  funds 
to  pay  court  costs  and  costs  of  printing  brief  and  garguments  to  he 
presented  to  this  court,  and  th-t  the  said^«(»p«tin!a«t- might  be  ordered 
and  directed  to  pay  her  temporary  alimony  and  solicitor's  fees. 
This  petition  was  sworn  to  by  the  ^i^p^^f^^f^-ir^'^'i^^'^^^ 


^ApTyolloc  f  il 


ipi^olloc  filed  an  affidavit  setting  forth  in  substance  the 
matters  set  forth  in  said  petition,  ^-App-eilr*>flrt:  filed  an  answer  ad- 
mitting the  marriage  ceremony  and  their  li-/ing  together  as  hisband 
and  wife  and  alleging  th^t  he  was  receiving  a  salary  of  not  more 
than  seven  thousand  dollars  a  year.  The  hearing  on  sair?.  petition 
was  continued  from  time  to  time  until  the  6th  day  of  December,  1930, 
When  the  order  in  question  was  entered  directing  the  said 'appo3d.<mt 
to  pay  Jifty  Dollars  upon  Saturday,  the  6th  day  of  December,  1930, 
and  a  further  and  like  sum  of  Fifty  Dollars  upon  Saturday  of  each 
and  every  week  thereafter  until  the  further  order  of  the  court, 
as  temporary  alimony,  and  a  further  suci  of  Five  Hundred  Dollars  as 
temporary  solicitor's  fees  herein,  payable  Fifty  Dollars  upon  the 
6th  day  of  December,  1930,  and  a  further  and  like  sum  of  Fifty 
Dollars  upon  Saturday  of  each  and  every  week  thereafter  until  the 
said^sum  of  Five  Hundred  Dollars  was  fully  paid.  From  thip  order 

appgllaat  prayed  an  apDea,l  which  was  allowed  upon  his  furnishing 

a  bond  in  the  sum  of  Thirty-five  Hundred  Dollars  within  thirty 
daj'-s  with  surety  to  be  approved  by  the  court.  On  the  2nd  day  of 
January,  1930,  the  W^«lias^  present&d  his  appeal  bond  to  the  clerk 
of  the  court  who  dul\y  approved  anr:  filed  the  same,'  >  ^  .  ' 

It  is  difficult  to  tell  ju.^t  what  the  agjp^llsiit'  relies  upon 
for  a  reversal  of  the  order  of  the  court  entered  on  t'le  petition 
filed  November  14th,  1930.  He  aoparently  insists  that  the  court 
had  no  right  to  make  any  further  order  in  the  pending  cause  because 
of  the  fact  thct  the  original  order  for  temporary  alimony  had  been 
appealed  from  and  was  th'rn  penrling  in  the  Appellate  Cmrt.   e 
understand  the  rule  to  be  that  notwithstanding  the  fact  an  order 
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to  said  order  of  said  court,  and  that  she  had  no  funds  with  which 
to  emp  oy  counsel  to  represent  her  in  the  Appellate  Court  and  no  funds 
to  pay  court  costs  end  costs  of  printing  brief  aji--'-  a,rguments  to  he 
presented  to  this  covirt,  anc'  th-t  the  said^'op-gll'gmt  might  be  ordered 
and  directed  to  pay  her  temporary  alimony  and  solicitor's  fees. 
This  petition  was  sworn  to  by  the  ^p^^^^S^s^T^'^^^'*'*'^^^'"-   --^  ^-^' 

^Ap^clloe  filed  an  affidavit  setting  forth  in  substance  the 
matters  set  forth  in  said  petition.  ^-Apptsil*^  filed  an  answer  ad- 
mitting the  marrir^e  ceremony  and  their  lining  together  as  husband 
and  wife  and  alleging  th^t  he  was  receiving  a  salary  of  not  more 
than  seven  thousand  dollars  a  year.  The  hearing  on  said  petition 
was  continued  from  time  to  time  until  the  6th  day  of  December,  1930, 
when  the  order  in  question  was  entered  (directing  the  s aid ' anp oldfant - 
to  pay  Fifty  Dollars  upon  Saturday,  the  6th  day  of  December,  1930, 
and  a  further  and  like  sum  of  Fifty  Dollars  upon  Saturday  of  each 
and  every  week  thereafter  until  the  further  order  of  the  court, 
as  temporary  alimony,  and  a  further  suei  of  Five  Hundred  Dollars  as 
temporary  solicitor's  fees  herein,  payable  Fifty  Dollars  upon  the 
6th  day  of  December,  1930,  and  a  further  and  like  sum  of  Fifty 
Dollars  upon  Saturday  of  each  and  ever^r  week  thereafter  until  the 
said  sum  of  Five  Hundred  Dollars  was  fully  pail.  From  thio  order 

ntr^flllant  prayed  an  appeal  which  was  allowed  upon  his  furnishing 

a  bond  in  the  sum  of  Thirty-five  Hundred  Dollsjcs  within  thirty 
days  with  surety  to  be  approved,  by  the  coiirt.  On  the  2nd  day  of 
January,  1930,  the  appfiUja^  presented  his  appeal  bond  to  the  clerk 
of  the  court  who  dully  approved  anr"  filed  the  same.  ..,  ,  '   , ,  ,  ^, 
It  is  difficult  to  tell  juyt  what  the  ^p^l^*tr  relies  upon 
for  a  reversal  of  the  order  of  the  court  entered  on  the  petition 
filed  November  14th,  1930.  He  aj^parently  insists  that  the  court 
had  no  right  to  make  any  farther  order  in  the  pending  cause  because 
of  the  fact  the.t  the  original  order  for  temporary  alimony  had  been 
appealed  from  and  was  then  penrling  in  the  Appellate  Court.   e 
understand  the  rule  to  be  that  notwithstanding  the  fact  an  order 
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for  temporary  alimony  had  been  entered  and  an  appeal  had  been 
prosecuted  therefrom,  still  it  was  no  bar  to  a  further  order  for 
temoorary  alimony  pending  of  the  cause  in  the  Appellate  Court. 

Section  16  of  Chapter  40,  Smith-Hurd  St,  provides:  "In  o^se 
of  aT)peal  or  writ  of  error  by  the  husband,  the  court  in  which  the 
decree  or  order  is  rendered  may  grant  and  enforce  the  payment  of 
Buch  money  for  her  defense  and  such  equitable  alimony  during  the 
pendency  of  the  aopeal  or  writ  of  error  as  to  such  court  shall 
deem  reasonable  and  proper," 

Section  1  of  the  Act  in  Relation  to  Married  Women,  approved 
May  17th,  1877,  appearing  as  paragraph  22  of  Chapter  68,  Smith- 
Rlird  111,  Rev.  St.  among  other  things  provides:  "And  the  court  at 
any  time  after  service  of  summons  and  proper  notice  to  the  husband 
may  make  such  allowance  of  temporary  alimony,  attorney's  fees 
and  suit  money  as  may  aDpear  just  and  equitable  as  in  crses  of 
divorce," 

In  People  v.  Cook  County  Circuit  Court,  169  111,  201,  which 
wpg  a  separate  maintenance  proceeding,  an  order  for  teiaporftjy  alimony, 
suit  money  and  solicitor's  fees  was  entered  by  the  court  on  the  27th 
day  of  February,,  1895.  From  this  order  the  defendant  perfected  an 
appeal  to  the  Appell?te  Court  on  the  13th  day  of  March  1895.  On 
the  4th  day  of  April,  1995,  two  further  orders  were  made,  one  for 
the  payment  of  $250  for  solicitor's  fees  in  d- f ense  of  the  appeal 
and  the  other  for  $40   alimony  for  the  week  ending  April  5th,  1895. 
On  April  9th,  1895,  the  defendant  perfected  an  appeal  from  the  order 
of  April  4th.  On  April  9th,  1895  the  court  entered  orders,  one  for 
$40  for  the  week  of  April  14th,  1895,  and  two  orders  for  the  payment 
of  solicitor's  fees  for  defending  the  appeal  perfected  on  April  9th, 
Anpeals  were  perfected  from  these  orders.  The  defendant  thereupon 
filed  an  original  petition  in  the  Supreme  Court  for  a  writ  of 
prohibition  and  the  coTirt  at  page  213  said:  "The  question  then  is: 
in  a  suit  for  separate  maintenance  where  an  order  for  temoorary 
alimony  and  for  suit  money  and  solicitor's  fees  is  entered  and 
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appealed  from,  can  the  lowr-r  court  enter  further  orders,  granting 
money  to  the  wife  to  defenri  the  at)peal  taken  by  her  husband,  and 
granting  her  alimony  to  he  applied  pro  tanto  upon  the  order  for 
temporary  alimony  appealed  from  in  case  of  the  final  affirmance 
of  the  latter  order?"  On  page  ?,14  the  court  further  said:   "But 
where  the  order  entered  is  one  for  merely  temporary  alimony,  in 
a  suit  for  separate  maintenance  and  before  the  final  decree  therein 
is  rendered,  cans  the  wife,  after  the  husband  has  taken  an  a^^peal 
from  such  order  for  temporary  alimony  and  while  the  appeal  is  pend- 
ing, have  another  order  entered  by  the  court  below  for  amomony 
during  the  pendencjr  of  such  a-^peal?  The  statute  sayS  that,  in  case 
of  appeal  or  writ  of  error  by  the  husband  the  court,  in  which  the 
'decree  or  order'  is  rendered,  may  grant  and  enforce  the  payment 
of  such  money  for  defense  and  such  equitable  alimony  during  the 
pendency  of  the  appeal  or  writ  of  error  as  to  such  court  may  seem 
reasonable  and  proper."   In  said  cpuse  on  -ppige   215  it  was  further 
said:  "'J?e  have  seen  that  the  husband  h^.s  a  ri«:ht  to  appeal  from  both 
of  such  orders  and  it  would  seem  to  be  clear  that  the  wife  would 
have  the  right  to  call  upon  the  court  to  compel  her  husband  to 
furnish  her  the  money  to  defend  an  appeal  from  such  orders,  and 
for  her  temporary  support  during  the  pendency,  ^'e  are,  therefore, 
of  the  opinion  that  under  Section  15  as  above  q\ioted,  (referring 
to  the  Divorce  Act) ,  the  wife  has  a  right  to  compel  the  husband  to 
pay  her  money  and  equitable  alimony  even  during  the  pendency  of 
an  appeal  from  an  order  giving  her  te  mporary  alimony." 

In  People  v.  Pam,  276  111,  181,  at  184  it  was  said:  "All  the 
cases  from  Sx  parte  Thatcher,  2  Gilm,  167,  down  to  the  present  time, 
hold  that  a  perfected  appeal  operates  to  stay  further  proceediiigs 
by  the  court  rendering  the  judgment  or  decree  appealed  from.  The 
only  exception  to  this  rule  we  know  of  is,  thst  in  divorce  oases, 
after  an  appeal  has  been  perfected  the  trial  court  may  make  a 
further  order  as  to  alimony.  But  this  is  expressly  authorised  by 
the  statute,  (Hurd's  St.  1916,  Chap.  40,  para.  15),  and  in  Slzas 


ttJ. 


'ji::.ii'   a-; 


yxiof 


■/;■';    '^ ;■?£-'   jIL'"'"'   /*■■*■ 


[2 '6 


O.TrO  r/ 


Mr 


■  TOffi  oii^  -md  dsirrtxn 
-'t  tdrf  let- 

-  -rtt3*^fai  t^i/c?  erf*  ftf 

■   .'  t  rtot&q»t)r9  ^Itro 
r .  j^o^  «iriB 


he--appollttttt', 


-9- 


vs.   Elzas,   183   111,   160,^ and  Jenkins  v.  genkins,   91  id,  167,   it 
was  sair'  that  this  statute  created  an  exception  to  the  nile  depriv- 
ing the  court  rendering  the  decree  of   jurisdiction  to   f^nter  fiirther 
orders  in  the  case  after  an  appeal  was  perfected.      In  the  Jenkins 
case  the   court   said   it  would  have  no  hesitation  in  holding  thnt 
in  the  absence  of  the  statute  the  court  rendering  the  decree 
would  hnve  no   jurisdiction  after  the  appeal  was  perfected  to  make 
any  further  orders  in  the  case." 

Vs'e  have  already  seen  that  toy  the  first   section  of  the  act  of 
the  Legislature  approved  May  17th,  1877,  heretofore  quoted  from, 
power  is  given  the  court   to   grant  alimony  in  proceedings  for  separate 
maintenance  as  in  cases  for  divorce,  '  -^-^y-- 

'e  C'.re  cleorly  of  the  opinion  that   the  contention  of  the 
in  which  he  insists  that  the  chancellor  hrd  no  right  to   enter  a 
further  order  for  temporal"/  alimony  and   expense  money  pending  the 
first  appeal,   is  not  well  founded.  ^^  , 

It   is  also   argued  by  ^^^^peHrjIw  that  the  order   entered  in  this 
proceeding  abrogated  the  previous  order  and  for  th?t   rea^^on  the  order 
of  the  court   should  be  reversed.      It  will  be  remembered  that  this 
appeal  involves  , temporary  alimony  for  the  raalntenaiice  and  supi-)ort  of 
the  appellee  and  for  solicitor's  feeg.     Even  though  the  order  of  the 
court  may  have  released  the^'auyigllJlil  from  paying  under  a  previous 
order  entered,  the  -B.ppinll,Tg%'t   can  have  no   serious  objection  because 
it  has  not  hgrjied  him, 

\^ppelli»B%-  in  his  statement   says  that  he  has  filed  a  cross  bill. 
From  wh?t   is  said  in  his  answer  an-^   frora  the  allegations  of  his  cross 
bill,    (neither  of  which  apperrs  to  have  been  abstracted)  -a|3i^el-l&^.t 
is  going  to  insist  that  the  alleged  carriage  be  annulled.     This  can 
only  be  determined  upon  a  hearing  of  the  case  on  its  merits. 

In  view  of  the  stc.te  of  the  record  the  order  entered  herein  by 
the  circuit  court  of  Du  Page  County  is  affirmed. 

Order  affir:ned. 


-f^. - 


SI   *hi   I-    «' 


6XXJ 


^r 


.  .  -1  «.;  J  .-Bxfj-  ht&n  9SV 

^«^  o  5i7.9Mo 

.    il»4«  i'^i  .....      uj  eatfto 

•'  '^.o  90in»«o.a  Silt  al 

■  ■  ^-  '•    -' :  ^^   i.  9d  dc-L i 

..,.   ^--..v-;  sd:^-  to 

.  n.*-  '-n  ■  '.  ..,  ...    -,,..,;;;    Od^. 

-    ,f)a'i«>*n8  TC9A70 

■-    .-=    pr    -rif^f^V    cfort 

■    ,.!.Xirf 

.    . .     -,-:J:r3  ©1 


i;  orrlo  enit 


STATE  OF  ILLINOIS, 

SECOND  DisTKiCT  J  I,  JITSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


ClerJc  of  the  Appellate.  Court 

(65027— IM— 9-31)  , 


AT  A  TERM  OF  THE  APPJTjLAT: 


BeeS'un  and  held  at  Ottawa,  on  Tuesday,  the  third  day  of  May,  i 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-ftwo, 
within  and  for  the  Second  I'istrict  of  the  State  of  Illinots: 
Present--  The  Hon.  THOMAS  M.  JB^TT,  Presiding-  Justice. 
Hon.  .FRED  a.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALPWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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EE  IT  REMEMBEREP,  that  afterwards,  to -wit:  On 
JllN  7  '  \^'^)2         '^^^^   opinion  of  the  Court  was  filed  In  the 
Clerk's  office  of  said  Court,  in  the  words  and  figu.res 
following,  to-wit: 


In  The 
APPELLATE   COURT  OF   l^^LliiOi:} 
Second  Li  strict 

October  Term,  A.D.    1931 

Gen.   Kg.    8455  Ag.   Mo.   43 

Lincoln  B.  Evaias, 

Appellant, 

Appeal  from  the   Circuit 
vs.  Court  of  LaSalle  County. 

Frank  J.   Reinke  liotor  Sales 
and  Commercial  Credit  Trust, 

Appellees 

JETT,   J. 

Lincoln  B.   Evans,    appellant,   instituted  suit  in  a   Justice 
of  the  Peace  Court  against  i'x'ailk:  J.   Reinke  Motor  Sales  and  Commercial 
Credit  Trust,  appellees,   to  recover  the  possession  of  rn  eutomobile. 
A  trial  v/as  had  before  the  Justice  of  the  Peace  v/ith  a   fijiding  in 
favor  of  apjjellees  and  appellant  prosecuted  an  appeal,  to  the  Circuit 
Court  where  a   j\iry  was  called  to  hear  the  ease.     After  the   testii.iony 
on  the  part  of  the  a^opellant  had  been  heard,    the   couit  directed  a 
verdict  in  favor  of  appellees  and  against  the  apxjeilant  am   the 
appellant  prosecuted  this  appet^d  to  this  court. 

Tiie  record  discloses   that   Lincoln  B.   ijvans,   appellant, 
purchased  an  automobile  froD  ^igazio  Motor  Go.   and  entered  into  a 
conditional   sales  contract.      The   conditional   sales   contract  was 
executed  at  LaSalle,    Illinois,    on  iiay   25th,   19S9,   by  the   appellant 
and  delivered  by  hin  to  the  Rigazio  ixotor  Co.,  upon  his  purchase 
from  the   said  Rigazio  i.otor  Co.    of  the  Roosevelt  autouobile,  vrhioh 
is   the   subject   of  this   litigation.      The  conditional   sales   contract 
among   other   things  provided  that   "The   tirae  purchase  price  v/hich  is 
1^)1189.40,    of  which  ^365.00  on  or  before   delivery  of  car  has  been 
paid  in  cash  ***  and  the   b  1  nee   of  ,,,824.40  is  owing  and  for  \/hieh 
a  note  of  even  date,   payible  in  twelve   eciual  monthly  installments 
commencing  one  month  from  date,   has  been  given  to    the   seller.    ''      "Title 
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to   said   oar  shall  remain  in  tiie   aoller  until  all  the  araounts  due 
hereunder  are  fully  paid  in  oash.      Said  note  or  this  contract  may- 
be negotiated  or  assigned  ***  without  passing  title  of  said   car  to 
purchaser,"      "If  purchaser  should  fail  to  pay  said  note   or  any  in- 
stallments thereon,   or  breach  this  contract,   **'*'  seller  or  his 
representative  may  take   possession  of   said  car     **  v/herever  It  may 
be   found,    and  may  enter  any  premises  therefor  without  notice   or 
demand   to  purchaser  and  without   legal  proces.. ,   and  purchaser  waives 
all  claL.s  for  daraages   caused  thereby. *'^*" 

On  the  back  of  the   conditional  sales  contract  was  a  printed 
assignment   to  appellee,    Coramercial   Credit  Trast,   Vi/hich  was   signed, 
"Rigazio  iiotor  Co.,   by  Tony  Rigazio,   Prop."  and  aated  May  25th,    19^, 

The  note,   executed  and  delivered  by  the  appellant    uo  the 
order  of  Rigazio  liotor  Co.   bears  date   of  i.iay  25th,   19SS  ,    and  is  for 
the    sum  of  4824.40,   payable   in  twelve  monthly  installments  of  §68. 7u 
each  on  the   25th  d.-y  of  each  month  begin^iing   on   the   25th  day  of  June, 
1929,    and  providing  acceleration  of  due    date   of  entire   balance  upon 

default  in  payment   of  any  one   installment.      On  the   back  of  this  note 
is  an  assignment   to  appellee.   Commercial  Credit  I'riist,    signed,    "Rigazio 
Motor  Co.,  by  TonyRig-azio." 

On  the   hearing  of  the   ease   it  was    stipulated   that  thei^e  had 
been  but  one  payment  made   on  the  note   in   .jieation.      The   installments 
due  during  the  months  of  July,  .  ugu.st,   ;.>eptember  and  October  v/ere 
delim/aent  and  unpaid. 

Appellant  argues  a  nuraber  of  reasons  for  a   reversal  of  the 
judgment. 

Ai)peilant   insiir.ts  that   the   Commercial  Credit   Trust,   by  T. 
Carter,    its  agent,    on  ilovember  18th,   1929,    broke   into   the   garage   in 
the   rear  of  his  home  at   Laballe,    Illinois,    and  took  t   e    oar  :aid  placed 
it  in  the  garage   of  Fraiik  J.    Aeinke,    one   of  the  appellees.     .._pellant 
takes  the  position  that  by  reason  of  the  manner  of  obtaining  the   ear, 
he   is  entitled  to  recover  the   sane   in  an  action   of  replevino 
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The  appellant  could  recover  only  upon  the   strength  of 
his  own  title  and  his  right  to   inimediate  possession,   and  if  such 
title  and  right  to  potjsession  are  ionied,   the  burden  v/as  upon  him 
to  show  affiriiiatively  a   general  or  special  title  entitling  him  to 
ifjneaiate  pot.session  of  the  property.      Cor.iniercial  Credit   Tr.    251 
111.   App,   469;  Pease  vs  Ditto,    189   111.   456;   and   Constant ine  vs 
Foster,    57   111.    36. 

It  was   imraatericl  to   in.^uire    into  the  raanner  in  which 
appellees  ac^mred  possession.      If  appellees,   Gororaereial  Credit 
Trust,    in  entering   the  premises  of  appellant  and  re-taking 
possession  of  the  ear,  used  unlawful  force   or  created  a  breach 
of  the  peace,    it  might  have    thereby  submitted  itself  to   liability 
for  damages  in  an  appropriate  action. 

It  will  be  remembered  that    this  suit  was  begun  in  a 
Justice  of  the  Peace   Court.      It  is  i^uite  apparent  from  the  trans- 
cript of  the  proceedings  before  the  Justice   of  the  Peace,   that  the 
defense   of  title  and  right  to  posbeasion  in  appellees,   and  denial 
of  the   same   in  the  appellant  vms  there  mado .     Upon  appeal  from  the 
justice   court  and  trial  de  novo   in  the   Circuit  Court,  upn  proofs 
offered  by  the  respective  parties,   the  allegations  and  counter 
allegations  of  tlie   parties  were  by  word  of  mouth.     Accordingly  the 
issues  v/ere  made  up   from  the   contentions  of  the  respective  parties 
to  the  proceedings,     i'rom  v/hat  the  record  discloses  the  material 
issue  then  before  the  court  in  the   trial  of  the  cause  ?/as,  whether 
the   appellant  had  such  a  general  or  bpeeial  property  right  in  the 
car  as  to  entitle  hiri  to  its  immediate  possession. 

It  is  also  arj-ued  by  the  appellant  that  the   court   im- 
properly instructed   the    jury  to  find  the  right  of  possession  was 
in  appellees  for  the  reason  that  upon  motion  of  the  appellees  to 
exclude  the   evidence  from  the   jury,  all  the  evidence  was  there- 
upon stricken  from  the  recoi'd,   leaving  nothing  on  which  the  trial 
court   could  base  a  verdict  and   judgment.  This   contention  of 
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of  appellant  overlooks  the  nature  of  a  mot  ion  to  exclude  the 
evldenoe  froii  the  jury.   Such  a  motion  is  in  legal  effect  the 
same  a a  ;  aenurrer  to  the  evidence  and  operates  as  a  tentative 
admission  of  all  of   the  eviaence  iii  favor  of  appellees,  to- 
gether with  all  the  lit,itiiMate  inferences  therefrom,  fox-  the 
purpose  of  presenting  to  the  court  a  liuestion  of  ]^w,  Frazer 
TS  Hov/e ,   et  al,  106  Illo  563. 

It  is  also  insisted  by  the  appellant  thtt  a  number  of 
the  jurors  in  the  Circuit  Court  were  v;omen,  and  that  by  reason 
of  that  fact  any  verdict  that  may  h£ive  been  rendered  by  a  jury 
composed,  in  jart,  of  women  was  illegal  and  any  judgment  rendered 
upon  a  finding  of  a  jury  composed,  in  part,  of  women  should  be 
reversed.   It  is  conceded  that  at  the  time  the  cause  was  tried  in 
the  Circuit  Court  women  composed,  in  part,  the  panel  on  the  trial 
and  were  not  legally  uualified  to  act  as  jurors,   Such  dis- 
gualif ication,  however,  v/ould  not  vititate  the  entire  jury  or 
render  any  verdict  ohey  gave  void.  Appellant  having  engaged  in 
selecting  the  juz^y  from  the  panel  as  organized,  and  having  proceeded 
to  trial  iwithout  interposing  any  challenge,  either  to  the  array  on 
tne  ground  of  an  improper  organization  of  the  panel  or  of  the  cause 
of  the  disqualification  of  each  individual  woman  juror,  arjpeilant 
must  be  held  to  Imve  v/aived  any  objections  he  might  have  taken  by 
proper  and  timely  challenges.   Since  a^jpellant  failed  to  preserve 
his  record  in  the  trial  he  is  not  in  a  position  to  predicate 
reversible  error  upon  the  fact  that  several  of  the  persons  who  sat 
upon  the  panel  at  the  trial  of  the  cause  in  the  Circuit  Court  v/ere 
women. 

In  conclusion,  v/e  are  of  the  opinion  that  the  trial  court 
properly  excluded  tho  evidence  in  favor  of  the  appellant  from  the 
jury,  and  directed  tlie  jury  to  find  the  issues  for  aijpellees  for 
the  reason  that  appellant  failed  to  introduce  any  evidence  tending 
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to   show  title  and  right  of  possesfjion  in  hiuself ;   that  the 
appellant  waivea  any  objeotiuns  he   might  have   taken  to  the 
jurors  hy  a  proper  and  timely  ohc'.llenge;   that  the  trial  court 
properly  orderea  the  return  of  the  autoiaolDile  to  the   appellees 
and   that  no  reversible   error  was  coimnitted   in  the  trial  of  the 
case* 

The   judgraent,    therefore,  of  the  Circuit  Court  of 
Laiialle   County  will  be  affirraed. 

Judgment  affirmed. 


««aao 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  oflBce. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 

(65027— IM— 9-31)  , 


AT  A   TERM  OF  THE  APP^ILLAfE  ^tJRT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  third  dlTy  of  May,  p.n 
tlie  year  of  oxir  Lord  one  thousand  nine  hundred  and  thirty-two, 
within  and  for  the  Second  histriiit  of  the  State  of  Illinois: 
Present--  The  Hon.  TB:oMAS  M.  JETT,  Presiding  Justice. 
Hon.  nim)   a.  WOLFE,  Justice. 
Hon.  JAMES  3.  B,AiDWIN,  Justice. 
JTJSTTTS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBEREI),  that  afterwards,  to -wit:  On 
■JUN  7  "  1032    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8380 


Ag.    2 


IH  THE 
APPiCLIATE  COURT   OF  ILLINOIS 
SECOWL^  lyl^TRICT 

Febiuary  Term,      .D.    1931 


The  People  of  the  State   of 
Illinois, 

i^efendant  in  Jilrror, 


vs. 


George  Powell, 

Plaintiff  in  I^Jrror, 


Eri'or  to  the  County  Court 
of  Iroy.uois  County, 


WOLFS,  J. 

On  August  9th,  19;::0,  the  state's  Attorney  of  Iroouois  County 
filed  an  information  in  the  County  Court  of  said  Comity  charging 
the  defendant,  George  Powell,  with  the  violation  of  the  Illinois 
Prohibition  x^ct.   The  first  count  charged  the  defendant  v-ith  the 
possession  of  intoxicating  liquor,  end  the  seeoi^d  count  will  sell- 
ing the  same.   The  information  is  sv/orn  to  by  George  F.  Lioore. 
Trial  was  had  before  a  jury,  which  resulted  in  finding  the  defend- 
ant gailty  on  both  charges.  The  court  sentenced  the  defendant  to 
pay  a  fine  of  §100.00,  and  to  serve  four  raonths  at  the  Litate  Farm 
at  Vandalia.   The  case  comes  to  this  Court  for  review* 

Moore,  the  man  who  swore  to  the  information,  testified  that 
on  August  4th,  1930,  he  purchased  a  five  gallon  can  of  alcohol  from 
said  Powell,  and  August  8th  he  bought  another  five  gallon  can  of 
alcohol  from  him.  That  at  the  time  he  purchased  the  last  can  of 
alcohol  the  plaintiff  in  error  and  loore  had  a  conversation  relative 
to  the  amount  of  pints  that  ivlooi'e  could  make  out  of  this  five  gallon 
can  of  alcohol  by  diluting  it  one-half.   The  evidence  further  shov;s 
that  after  Lioore  purchased  the  last  five  gallon  can  of  alcohol 
mentioned  a  search  viarraut  was  issued  and  delivered  to  the  sheriff 
for  service;  that  on  the  evening  of  August  8th,  the  sheriff  and  his 
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deputy  raidea  the  home  of  x^owell  iDy  virtue  of  the  search  warrant 
issued  on  the  affidavit  of  iioore.   At  the  tine  of  the  search  the 
sheriff  found  a  granite  coffee-pot  that  contained  about  one-half 
gallon  of  liC;Uor  which  the  witness  called  grain  alcohol  'tiooze,' 
etc* 

There  is  no  dispute  but  that  the  coffee-pot  containing  the 
liquor  vms  found  on  the  premises  of  the  defendant.  The  defendant 
strenuously  insisted,  however,  that  he  dia  not  sell  either  of  the 
cans  of  alcoliol  to  witness  ioore. 

It  is  Insisted  by  the  plaintiff  in  erx'or  that  the  verdict  is 
not  supported  by  the  evidence  and  that  there  is  no  evidence  that 

any  of  the  liciuor  in  Q.uestion  was  fit  for  beverage  purposes.  The 

that 
jury /heard  the  case  had  an  opportcinity  to  see  and  hear  the  wit- 
nesses when  they  testified*   They  were  in  a  better  position  than 
a  reviewing  court  to  say  what  witnesses  are  worthy  of  belief.   They 
heard  Moore  and  the' officers  testify.   One  of  the  witnesses  was  the 
defendant  himself.   They  have  found  the  issues  ag.:  inst  the  defendant. 
There  is  enough  evidence  aiid  circumstances  in  the  record  to  be  sub- 
mitted to  a  jury  for  their  determination  whether  the  li(j.uor  was 
intoxicating  and  fit  for  beverage  purposes,  and  in  our  opinion  the 
verdict  sjiould  not  be  dist\irbed. 

It  is  next  insisted  that  People's  instruction  No,   3,  giyen  \ 
to  the  jury  is  erroneous.  V<e  find  no  serious  objection  to  this 
instruction  and  vie   think  it  was  proper  to  give  to  the  jury. 
Complaint  is  also  made  to  the  giving  of  People's  instruction  Ho, 
6«  This  instruction  relates  to  the  v/eight  that  should  be  given 
to  the  testi  iony  of  the  defendant.  Plaintiff  in  error  relies  upon 
the  case  of  the  People  vs.  Washing-ton,  227  111.,  15£,  as  sustain- 
ing their  contention  that  this  forra  of  instruction  is  erroneous© 
The  instruction  given  in  the  V/ashington  case  lacks  an  element 
that  the  instruction  givai  by  the  court  in  this  case  contains, 
viz:  "That  the  tests  4hat  are  to  be  applied  to  the  weight  of  the 
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testimony  of  the  defendant  shall  be  the  same  as  are  applied  to 
any  other  witness.   The  instruction  is  not  subject  io   the 
criticism  that  the  plaintiff  in  error  makes. 

We  find  no  error  in  this  case  and  the  judgment  of  the  County 
Court  of  Iroguois  County  is  hereby  affiiroed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS. 

SECOND  DiSTEiCT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  ofiBce. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerk  of  the  Appellate  Court 

(65027— IM— 9-31)  . 


AT  A  TERM  OF  THE  APPELLA/E  ^OI^T,  /' 


Begun  and  held  at  •jitawa,  on  Tueaday,  t^e  third  day  of  May,  in| 
the  year  of  our  Lord  one  thousand  nine  hu.ndred  and  thirt 
within  and  for  the  Second  Idatrict  of  the  State  of  Illinoife 
Present--  The  Hon,  THOMAo  M.  JETT,  Presiding  Justice. 
Hon.  MtEl)  G.  WOLFE,  Justiee. 
Hon.  JAMES  S.    BALDWIN,  Justice. 


JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


622 


BE  IT  REMEMBERED,  that  afterwards,  to-wit;  On 
jyW  7  -  TOO  ^^^   opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  v^ords  and  figures 
following,  to-v?it: 


8412 


Ag.  5. 


Hi   THE 
APPELIATE  COURT  OF  ILLINOIS 
SECOHx)  DISTRICT 

i'ebraary  Terra,  A.  D,  19 31, 


Edward  Erhart, 

Appellee, 
vs. 
Henry  Genslinger, 

Appellant. 


Appeal  from  the  Gircu.it  Court 
of  LaSalle  County. 


WOLFE,  J.  - 

Appellee  fileci  suit  in  the  Circuit  Court  of  LaSalle  County, 
charging  that  the  defendant  -appellant  here-  with  the  negligent 
operation  of  a  oertalii  truck  of  the  defendant's  whereby  the  plain- 
tiff was  injured.  The  case  was  auhaiitted  to  a  ^ury  on  two  ad- 
ditional counts  to  the  declaration.   The  first  additional  count 
charges  that  the  steering  gear  of  the  truclc  of  the  defendant  was 
not  in  safe  condition  and  that  the  defendant  knev/  of  that  fact. 
The  second  count  of  the  declaration  charges  the  defendant  with 
the  negligent  operation  of  the  automobile.   Each  cotmt  charges 
that  the  plaintiff  at  all  times  v/as  in  the  exercise  of  due  care 
and  caution  for  his  own  safety;  that  "by  reason  of  negligence  of 
the  defendant,  the  plaintiff  ?;as  injured.   The  case  was  tried  by 
a  ^ury  and  found  in  favor  of  the  plaintiff  and  assessed  his  damage 
at  $1191. 20«  The  case  is  brought  to  this  court  on  appeal  for  review. 

It  appears  fi'om  the  evidence  that  the  defendant  had  driven  to 
Chicago  v/ith  his  truck  and  delivered  a  load  of  merchandise,  and  as 
he  was  leaving  the  City  of  Chicago  he  met  the  plaintiff.  The  plain- 
tiff got  into  the  truck  of  the  defendant  and  they  were  driving  to 
their  homes  in  LaSalle,  Illinois  .  when  nearing  the  City  of  La- 
Salle the  truck  ran  off  the  road  into  a  ditch,  and  the  plaintiff 
was  injured. 

The  first  assigmuent  of  error  is  that  the  verdict  is  not 
sustained  by  the  evidence  in  the  case.   On  aoeoont  of  the  fact 
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that  this  case  nuat  te  reversed  for  other  reasons,  we  do  not  deem 
it  acLviaalDle  to  disousa  the  weight  of  the  eyidenoe.  During  the 
examination  of  the  witnesses  and  in  arguments  to  the  jury,  counsel 
for  the  appellee  strongly  intimated  to  the  jury  that  the  defendant 
Genslinger  was  not  the  tne  defendant,  "but  that  the  case  was  being 
defended  "by  an  insurance  company .   Objections  were  sustained  as  to 
a  part  of  this  argwaent  and  also  as  to  some  questions  that  were 
asked  of  the  various  witnesses.  Some  of  the  questions  and  answers 
were  stricken  out.  Appellant  now  insists  that  this  is  reversible 
error  as  it  was  very  prejudicial  to  the  rights  of  the  defendant. 
This  practice  of  getting  before  the  jury  the  fact  that  the  case 
is  being  defended  by  the  insurance  company  has  repeatedly  been 
condemned  by  our  courts  and  in  soiae  instances  the  oases  have  been 
reversed  for  this  reason  alone.   -Volkraann  vs.  Brossman,  129  111., 
182;  Emory  Dry  Goods  Co.,  v.  DeHart,  130  111.  244,  McCarthy  v. 
Spring  Valley  Coal  Co.,  252  111,  472.  IJo  doubt,  undor  the  cir- 
cumstances, if  the  appellrnt  had  asked  to  have  a  juror  v/ithdrav/n 
and  the  case  continued,  it  v/ould  have  been  error  for  the  court  to 
refuse  it. 

Complaint  is  made  of  the  plaintiff's  given  instruction  llo.  3. 
This  instruction  starts  out  by  telling  the  jury  the  substance  of 
the  additional  count  of  plaintiff ' s  declaration.   The  part  that 
is  especially  objected  to  by  the  appellee  is  th" t  part  of  the 
instruction  as  follows:   "\/hile  on  the  public  highway  from  the  City 
of  Chicago  to  the  Cit,  of  LaSslle,  said  aefendant's  truck  was 
driven  or  unavoidably  was  ran  off  the  concrete  portion  of  said 
public  highway  and  ag;  inst  some  obstruction  at  the  side  thereof 
and  was  thereby  over- turned  and  the  plaintiff  was  injured,  etc." 
[I'he  instruction  then  proceeds  to  tell  the  jury  the  contents  of 
the  second  count  of  the  declaration  and  closes  as  follows: 
"The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  has  sustained  injuries  and  find  from  a 
preponderance  of  the  evidence  thct  the  plaintiff  has  proven  the 


'..a,-jr.  .to    f-Ol     ':;.7c'.-.:cy;-.'I    ACf    tHim    •BBt    «JW#    tflll# 

-  ,    -..  __-.._    ,.  .  -    J- -i  a&IIeqciB  Olid"  nol 

;.cL.         ..-..     -ri-    itrfi     ,  jIsJb    OJTX*    9;v-     *Ofl   BBV;    :C9&C,tIan©0 

i^   x»»fd sufaxra  <  -  :,,  -        .r/mqfsioo  ocan^ruitixtl  xtB  x^  fiejjrtelsl) 

,..■:.  ..       ...     ,. .„   ..  .aoaaeLfldiw  BxroJTTBV  sri*  to  bQiMA 

a,^.'-,-.      VA-  .' r    ir."    .'■?;+  .  rrttiaai  won  irtJElIsQ..;      ,itfo  noatoJtrtte  anew 

, .  -     .  t  T-ol  ijeetterex 

.....  V^toiflX  |38I 

-  ,  .  ,  iaoO  volXsV  artiacLO 

■-r.-    v.     +i     ^  rjgrrr'.'--^  ■r^'         '-■-•      9dt    bOB 

-         •   "  -  yroasf  10  aBYirb 

.,-    ,  -      .,,..-—,,.  .-.-.--  7cf©'x©xi;^  B4W  &CUK 

-J   .;. jc c y :j t/o. '.^  i.-.i-'ji««   iioi^afc^^^^   .  -    ■  ' 

.-Iq;  adt  tad4  9ta6b 


allegations  of  either  the  first  or  seoond  additional  counts  of 

the  declaration,  then  they  should  find  the  defendant  guilty." 

This  instruction  infoiwiB  the  ^ury  th;  t  if  the  truck  unavoidably 

ran  off  the  concrete  portion  of  said  public  highway  nd  the 

plaintiff  was  injured,  then  the  jury  should  fiiid  in  his  favor. 

This  is  certainly  not  the  law.  The  instruction  refers  to  no 

negligence  on  the  part  of  the  defendant.   Before  the  plaintiff 

could  recover  under  the  first  count  of  the  declaration,  the 

injuries  to  the  pit intiff  must  be  the  proximste  result  of  the 

defective  steering  gear  of  the  defendant's  automobile.   This 

instruction  would  make  the  defendant  the  insurer  of  the  safety 

of  the  appellee  when  he  was  riding  as  a  guest  in  the  defendant's 

is 
car.   This/not  the  lav/.  -  Chicago  Railway  Co.,  v.  Chaw  2E0  111., 

532;  Bamett  v.  Levy,  EIS  111.,  1E9;  and  raany  other  oases  raight 

be  cited  sustaining  this  doctrine.   The  law  is  that  the  driver 

of  a  car  is  only  obliged  to  use  ordinary  and  reasonable  care  not 

to  injure  his  guest.  For  the  I'easons  above  stated  the  judgment 

of  the  Laiialle  County  Circuit  Court  is  hereby  reversed  and  the 

case  reuanded. 

Judgment  reversed  and  remanded. 
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STATE  OF  ILLINOIS. 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Becords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Otta-iva,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— IM— 9-31)  „^m 


IT  A  TERM  OF  THE  APPELLATE  Cg^.T,   y 

Be^un  and  held  at  Ottawa,  on  Tuesday,  tife  thini^d^y  of  May,  ih 
the  year  of  our  Lord  one  thousand  r^ne  hua^rjj^'d  and  thirt 
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within  and  for  the  Second  .District'  of  the  State  of  Illinois: 
Present--  The  Hon.  THOMAS  M,  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  -Justice. 
Hon.  JAIVJES  S.  BALDWIN,  Justice. 
JUSTHrj  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


266  I.A.  623 


BE  IT  REMEMBERED,  that  afterwards,  to -wit:  On 
JUN  7  '  ]032   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8457  Ag.  11. 

IN  THE 

APP;aLI^\TE  COURT  OF  ILLIIIOIS 

SECOKL  1.' IS  TRIG  T 

i'ebra  ry  Term,  ...jJ.  19S1. 

Phoenix  Finance  Corporation, 
Limited,  a  Corporation  organized 
and  doing  business  mider  tlie  laws 
of  the  Dominion  of  Canada, 

-  ppellant, 

Appeal  from  the  Circuit 
vs.  Court  of  Boone  County, 

Charles  R.  Kieher,  individually  and 
doing  "buE?iness  as  Kleber  Coal  Co., 

Appellee. 

WOLFE,  J. 

The  Phoenix  Finance  Corporation,  Ltd.,  in  the  regular  course 
of  business  makes  loans  to  its  customers,  purchases  securities, 
discounts  notes,  trade  acceptances  and  commercial  paper  generally. 
The  Sterling  kateriiils  Co.pany  is  engaged  in  the  husiiiess  of  sell- 
ing roofing  material.  Their  pi'incipal  office  is  located  in  i-iev/ 
York  City.  The  defendant,  Charles  R.  Kleber,  is  engaged  in  the 
retail  coal  business  and  resides  in  Belvidere ,  Illinois.   On  or 
about  karch  25,  1927,  the  sterling  l^ilaterials  Company  sold  the 
defendant  merchandise  consisting  of  different  kinds  of  roofing 
materials.  At  the  tiiae  the  materials  vjere  deliverea  to  the 
defendant,  the  Kleber  Coal  Company,  the  literling  Materials  Company 
sent  a  statement  of  account  giving  the  defendant  the  privilege  of 
taking  advantage  of  certain  discoujits  for  cash,  or,  if  the  same 
were  not  taken  advantage  of,  then  Kleber  v/as  reciuested  to  sign 
certain  trade  acceptances,  which  v/ere  sent  to  him,  together  with 
the  statement  ^ust  mentionedo   There  v;as  correspondence  back  and 
forth  relative  to  these  trade  acceptances,  and  on  April  14,  1927, 
the  defendant  Kleber  wrote  the  Sterling  iviaterials  Corapany  to  the 
effect  that  it  was  his  tinder  standing  that  if  he  made  ciuick  sales 
of  the  roofing  materials  he  could  pay  for  the  same  as  the  sales 
were  made.  He  returned  the  acceptances  to  the  Materials  Company, 
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and  in  his  letter  said:  "Can  see  no  reason  for  signing  and  retuim- 
ing  trade  acceptances." 

On  or  about  ,pril  2L  ,  19E7,  a  salesman  employed  by  the  Sterling 
Materials  Company  called  on  the  defendant  Kleber  at  his  place  of 
business  in  Belvidere,  Illinois.   The  salesman  told  Kleber  that  he 
represented  the  sterling  iiaterials  Company,  and  that  Kleber  would 
have  to  pay  cash  for  materials  or  sign  the  trade  acceptance,  and 
that  he  would  have  ten  days  in  which  to  make  the  payments.   She 
evidence  shows  that  there  was  considerable  conversation  back  and 
forth  between  the  salesman  and  Kleber,  but  finally  Kleber  signed 
the  trade  acceptance. 

The  trade  acceptances  were  negotiable  in  form  and  v/ere  for  a 
valuable  consideration  assigned  to  the  Phoenix  Finance  Corporation, 
Ltd.  The  notes  were  not  paid  when  due,  and  the  Phoenix  Finance 
Gorpor;  tion  brought  suit  against  the  defendant  Kleber  in  the  Circuit 
Court  of  Eoone  County  to  recover  on  the  same.   Trial  was  had  and  the 
Jury  found  the  issues  in  favor  of  the  defendant. 

The  defendant  Kleber  admits  that  he  signed  the  trade  acceptances, 
buii  contends  that  at  the  time  he  signed  them  he  was  iiiduced  to  do  so 
by  the  fraud  and  circumvention  of  the  agent  of  and  salesman  for  the 
Sterling  Materials  Company.  Kleber  contends  that  he  absolutely 
refased  to  sign  the  trade  acceptances  when  reuuested  to  do  so  both 
by  the  company  itself  and  the  salesman  that  was  sent  to  negotiate  a 
settlement  in  regard  to  the  matter.  Kleber  testified  that  the  agent 
told  him  that  the  trade  acceptances  which  were  signed  were  not,  in 
fact,  trade  acceptances,  or  promises  to  pay,  but  were  only  receipts 
to  show  that  he  had  received  the  goods  from  the  Sterling  Materials 
Company.  The  guestion  whether  or  not  Kleber  was  induced  to  sign 
these  trade  acceptances  by  the  fraud  and  circumspection  of  the 
Sterling  Materials  Gompsny  was  practically  the  only  LU-ection  in- 
volved in  thi&  suit.   The  jury  has  passed  upon  that  c^uestion  and 
foujid  the  issues  in  f&vor  of  the  defendant. 
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In  addition  to   th.e  general  verdiot  rendered  by  tlie   jury, 
a  special  interrogatory  was,   at   the  request  of  the  plaintiff, 
submitted  to   the   jur;;    for  their  answer,   and  which  was  ansv^ered 
by  them,    "Yes«"     The   interrogatory  is  as   follows:      "v/as  the 
signature  of  the  defendant  io  the  instrument  in  v/riting  pu3?port- 
ing  to  be  trade  acceptances,   and  to  each  of  them,   in  evidence  in 
this  case,   procured  by  the  fraud  ynd  circumvention  of  the  agent 
of  plaintiff's  assignor  or  assignors?"     A  reading  of  this  inter- 
rogatory discloyes  that  this  was   the  theory  upon  which  the    ease 
was  tried,    and  the   jury  was  especially  instructed  in  regard  to 
this   ia^.ue.     Unless  this   court  c^n  say  that   the    jury's   finding 
is  manifestly  against  the  weight  of  the  evidence  we  would  not  be 
justified  in  setting  aside   their  verdict.      The   jury  v/ho  saw  and 
heard  the  witnesses  testify  is  in  much  better  position  than  a 
reviewing  court  to  v/eigh  the  evidence   and  decide  which  witnesses 
are  more  worthy  of  belief.     From  the  facts  and  circumstances  in 
evidence  we  eniiot   say  that   the    jury's  verdict  in  this  case   is 
not  correct. 

Fraud  must  be  proven  before   it  is  available  as  a  defense  to 

a   suit,   but  if  the  fraud  is    such  that   it  inheres   to  the   execution 

a 
of  an  instrument,   then  it  is/void  instrument  in  the  hands  of  third 

parties.      In  the   case   of  the  Chicago  City  Riilroad  Corapany  vs. 

TJhter,    212  111.   176,   our  Supreme   Court,   in  discussing  the  different 

kinds  of  fraud,    say:      "There   is  another  Mnd  of  fraud,   however,   for 

which  a  release  nay  be  impeached,   and  that   is  fi-aud  which  inheres  in 

the   execution  of  the  instrument;   that  is  to  say,  where   the  signer 

of  the   instrument  is  deceived  into   signing  it  by  the  belief  that  he 

is   signing  something  other  than  that  which  he   does  really   sign. 

Cases  of  this  kind  arise  v/here   the  instrument  is  misread  to  the 

party  signing,   or  v/hero   there   is  a   surreptitious  substitution  of 

one  paper  for  another,   or  v/here  ,  by  some  trick  or  devise,   a  party 

is  made   to  sign  an  instrument  v/lilch  he  did  not  intend   to  execute; 

and,  where   this  is  tii;-    case,   the  nature  of  the  instriament  signed 

is  not  fully  understood  by  the  part;/    signing  it.      V/here   fraud  of 
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the  latter  kind  exists,  th;.  t  is  fraud  in  tlie  execution  of  the 
instrument  itself,  it  may  "be  shown  in  an  action  at  lav/,"   (Papke 
V.  Ham'.ond  Co.,  19E  111.  621). 

In  our  opinion  the  defendant  Kleter  has  shown  that  there 
was  fraud  in  the  inception  in  these  trade  acceptances  and,  there- 
fore, the  plaintiff  should  not  recover  in  this  suit. 

Complaint  is  made  that  the  court  erred  in  refusing  to  give 
the  instructions  offered  by  the  plaintiff,  but  we  find  no 
reversible  error  in  the  action  of  the  court  in  refusing  to  give 
the  same.   Complaint  is  also  made  as  to  the  introduction  of  cer- 
tain evidence,  but  under  the  issues  as  presented  by  the  pleadings, 
and  of  the  theory  upon  which  the  ease  was  tried,  ¥/e  thisalc  no 
error  v/as  committed.   We  find  no  reversible  error  in  the  case 
and  the  judgment  of  the  Circuit  Court  of  Boone  County  is  hereby 
affirmed. 

Judgraent  affirraed. 
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STATE  OF  ILLINOIS. 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  tliis day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- - 


Clerl:  of  the  Appellate  Coiirt 

(65027— IM— 9-31)  , 


AT  A  TERM  OF  THE  APPELLAT] 


Begun  and  heli  at  'H,tawa,  on  Tuesday,  t^  thi|m  ddy  o^May,  In 
the  year  of  oui-*  Lord  one  thousand  nine  hundred  and  thirty-t 
v/ithiii  and  for  the  Second  I'istrict  of  the  State  of  Illinois: 
Present--  The  Hoti.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  3.  BiLLWII,  Justice. 
JTJ3T1J8  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
.|MiV  7  -  ]Cf^7  "f^he  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  v/ords  and  figures 
following,  to-wit: 


Wo.    8486 


Ag.    IJo.    17 


IN  THS 
APPELLATE  COURT  OF  ILLINOIS 

SECOND  .  ISTUICT 

Fel327aary  i'erm,  ^^,ii»   1951. 


Barney  Doll, 


Appellee 


vs, 


Charles  Haas  and  Andrew 
Haas, 

Appellants 


Appeal  from  Circuit  Court 
of  Stephenson  County 


WOLFE,    J. 

Barney  Doll,    the   appellee   herein  filed  his  declaration  con- 
sisting of  three   counts,    to   the   June   I'erm  of  the   Circuit  Coiirt  of 
Stephenson  County,    IlliuoiB,   agi  inet  Charles  Haas  and  imdrew  Haas, 
the  defendants  helov;,   vho  are  known  as  ax^pellants   in  this  court, 
charging  appellants  with  knov/ingly  and  wilfully  permittttig  their 
cows,  v/hlch  were  known  to  them  at  tliat  time  to  he  diseaset    to 
m  ngle  with  the  cows  of  the  plaintiff,  whose  cows  v/ere   free  from 
any  disease. 

The  counts  are   similar  in  substance  and  charge  that  on  liaroh 
1st,    1929,    and  for  a  period  of  two  years   thereafter,    the  appellee 
was  B    tenant  of  appellants'    undjr  and  pursuant   to  a  certain  lease, 
whereby,  among  other  things,    it  was  agreed  tetx^'een  thera  that  each 
should  fLirnish  sufficient  cattle   to  properly  stock  said  farm;   that 
the   share  of  stock  furnished  hy  each  psrty  should  be  of  egual  value. 
The  counts  charge  that     ppellee   ovmed  and  possessed  tv/enty-four  milk 
cows  and  heifers,   hOund,   healthy  and  productive;   that  appellants 
were  po>.sessed  of  a  similar  number  of  cows  which  were  not  then  and 
there,    sound   and  healthy  and  free   from   infectious   or  contagious 
disease;    that   the   fact  was  well  known  to  both  appellants,   and  that 
the   cows  and  the  cow  barns  on  said  leased  premises  were   infected 
v/ith  germs  of  some    infectious  and  conta^^-ious  disease,    and  that    bhe 
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a,.pellants  then  and  there  well  knev/  that  fact;  that  the  aopellee 
did  not  knov/  of  said  aisease  germe  in  said  gov/  barn,  or  in  said 
cattle  ov/ned  by  the  appellants;  that  neither  oi  the  appellants 
told  appellee  of  the  existence  of  said  disease  germs  in  said  bam 
or  in  the  cattle  of  the  appellants,  but,  on  the  contrary  concealed 
the  facts  fror.i  the  appellee;  that  appellants  did  knowingly,  wantonly 
and  negligently  permit  said  infected  cattle  ov/ned  by  them  to  mix 
with  the  healthy  cattle  of  the  appellee;  thrt  because  of  said  negli- 
gent, wilful  and  wanton  conduct  of  the  appellants,  the  cattle  of  the 
appellee  were  infected,  whereby  the  axjpeilee  has  sustained  damages 
to  the  amount  of  ;;10,000.00. 

To  each  of  the  counts  of  the  decl  ration  the  defendants  filed 
a  general  demurrer,  v/hich  demurrers  v;ere  overraled  by  the  court. 
Proper  exceptions  v/ere  preserved  by  the  appellants  to  this  order 
of  the  court.   On  motion  of  the  appellrnts  a  bill  of  particalars 
was  filed  in  substance  as  follows:   "IDhe  disease,  ailment,  infection, 
or  contagion  communicated  to  appellee's  cattle  is  sometimes  known 
and  defined  and  referred  to  as  'garget';  also  s- iietines  known  and 
referred  to  as  'mamitis' ,  coniagious  rnd  infectious  mastitis; 
tliat  said  diSpase  is  also  known  and  referred  to  as  inflammation  of 
the  udder.   She  disease  in  general  terms  being  one  cause  of  im- 
pairment of  the  milk  functions  of  cows  and  causes  them  to  produce 
stringy,  clotted,  bloody  and  i  ipure  railk  not  fit  for  human  con- 
sumption, and  entirely  unmarketable." 

Appellants  filed  a  plea  of  the  general  issue  and  notice  under 
the  same.   By  their  pleas  they  denied  the  supposed  trespass,  or 
ch;  rges  laid  age  ins t  them.   In  the  notice  uiider  the  general  issue 
the  appellants  charge  the  appellee  v;ith  niuaerous  acts  of  mismanage- 
ment of  the  premises  where  the  cattle  were  kept,   i'hey  also  charge 
the  appellee  v/ith  many  acts  in  the  treatment  and  care  of  the  cattle 
which  was  liable  to  cause  the  disease.   They  deny  specifically  that 
they  had  any  knowledge  of  any  infection  in  their  herd  of  cattle,  or 
bams,  at  the  time  the  cattle  were  intermingled. 
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The  appell;  ntt3  were    the    onerr..   of   several  f;;,rms   in  Stephenson 
Comity.      Aj.ipellee   in  partnership  v/ith  one   G-iilon  h.d  been  a   tenant 
on  one   of  these  farms  for  a   period   of  eight  yoars  prior  to  LIurch  1, 
1929.      Gillon  i  nd  appellee  dissolved  partnership    jusjt  prior  to  that 
date,   and   in  the  division  of  cows,    the  appellee   took  nine   foi"  his 
iLihare.     iPrior  to  moving   onto   the   farm   in  thib   &uit,   appellee   in- 
creased his  numher  of  cows  by  purchasing  others  mitil  he  had     pproxi- 
mately  twenty,     .ppellants  had  the   same  rnanhar  of  cows  on   the  farm 
onto   v.'hich  appellee  moved  luarch  4,   1929  •      Prior  to  i..arch  1,    1929, 
appellants  ana  appellee   had  entered   into  a  lease  whereby   the  lessor 
was   to  put   in  one -ha  If  the    cov/s ,   and  the  le:  sess   the   same.      In 
general   the  lease   provi6.ed  that  each  of  the  parties  v/er^^    to    furnish 
half  of  the  lAve-stock,   aiid  the   increase  of  the  live   stock  and  the 
production  of  milk  was   to  be  divided  eciually.      Appellee  took  iiis 
cows  vv'ith  him  vvhen  he   moved  onto   the  farm,   and  milkeu  all   of  the 
cows  and  had  possession  of  and  managed  the   fai'm.      In  the   f;.\ll  of 
1929,   appellee   again  leased   the   faria  for  a  x^e^iod  of  one   year  be- 
ginning liiareh  1,   1930,   and  kept  the   sai:ie    cows   th.  t  were   on  the  farm 
at  the   expiration  of  the  1923    lease. 

The  appellee    introduced  evidence   tending  to   show  that   soon 
after  he  iiad  raoved  onto  the  joremises  and  the  cows  of  the  different 
parties  became   intermingled  th:  t  he  noticed  thax   soiie  of  the  cattle 
v/ere  diseasea  snd  were  giving  bloody  milk.      He  oalle.-  a  veterinary 
to  examine  the  milk  and  he  diagnosed  tne   trouble  as  being  caused 
by  aamitis.      The  employees  of  the  appellee  gave   their  version  of 
the   condition  of  the   cattle   and  the  condition  of   the  niilk.      The 
appellants   introduced  evidence   to   show  that   they  h&d  no  kiiowledge 
of  any  disease   being  in  their  cattle  at    ohe   time   of  the  mingling 
of  the   cattle  iinder  the   lease,    or  had  ever  been  diseased,   and  that 
their  cattle  were  all  free   frot.;  disease   on  iiaren  1,    19Si,   at   the 
time    of  the   expiration  of  the   tenancy  of  the  appellee.      The   case 
was   tried  before   the    jury  who   found  in  favor  of  the  appellee  and 
assessed  his  damage  at   >^^2500.00  and  the   case    comes  to   this  court 
on  appeal. 
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It   is   in.siated  "by  the  appellants  th  t    uhe  lower  oourt  erred 
in  not  uirecting  a  verdict  for  them,   for  the  reason  tluit  the 
deolarction  does  not   state   a   O'.use   of  motion.      In  our  opinion 
the   objection  is  well  taJcen  as  to  the   first   count  of  the 
declaration  as  it  does  not  charge  that  the  defendants  had  any 
knowledge  that  the   cattle   of  the  appellants  were   infected  with 
a  contagious  or  infectious  disease  at  the  time  complained  of. 
We  think  that  the  second  and  third  counts  of  the  declcration, 
however,   do  state  a  good    cause  of     ction,   ^nd  it  was  not  error 
for  the   court  to  refuse  to  direct  a  virdeet   in  favor  of  the 
appellants. 

It   iij  next   insisted  that  the  verdiot   is   contrary  to  the  weight 
of  the   evid'.nce    in   the   case.      The   evidence   in  support   of  the  allega- 
tion that  the  defendants,   or  either  of  thera,   had  lmo?/ledge  that 
their  cattle  were   infected  with  disease   is  very,  very  meager;   how- 
ever,  this  is  a  (luestion  of  fact  for  the   jury  to  decide  and  we  do 
not  feel  disposed  to  reverse   the   ;iudgment  on  the  ground  that  it  is 
contrary  to  the  v/eight  of  the   evidence.      It  it:  the  peculiar  pro- 
vince  of  the   jury  to  pass  upon   snd  dispose   of  i_uestioj.s   of  fact  and 
the   reviewing  court   is  generally  not   justified  in  reversing  a 
verdict,   unless  it   can  say  the t   it   is  manifestly  against   the  weight 
of  the   evidence,   even  if  by  reading  the   evidence   the   court   should 
he   of  a  different  opinion  relative   to  its  weight  from  that  which 
the    jury  foi.in,d  to  he   the   fact. 

The  plsintiff  in  testifying  relative   to  the  value   of  his  Cf;ttle 
testified  his  cows  ?/ere  worth  from  |139.00  to  fl40«00  apiece;   that 
twenty  of  them  v/ould  average  that  much;  that  the  five  heifers  were 
worth  0270.00;    that  he   sold  all  of  his   cattle   for  ^730,00.      Over 
the   objection  of  the  appellants  appellee  was  permitted  to  introduce 
a  bill  of  sale   for  a  ntunbGr  of  these   cattle   that  were    shi_:;ped   to 
Chicago,    and   shov/efl   the  price   that  the  a-ppellee  received  for  them 
on  the  Chicago  market. 
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The   sales   slip  v/as  not  competent   to  prove   tiae  priC;   for  wliioh. 
the    oattla    sold,    and  should  not  hi.ve   laeen  admitted   in  evidence. 
Over  the  objection  of  the  appellants  the  aj^^pellee  was  permitted 
to   introduce    in  evidence   a  box  marked    'cow   cure'.      One   of  the 
employees  of  the  appellee   found  this  erapty  box  in  the  bara  where 
the   cattle  v/ere  kept.      This  box  Vifas  evidently  introduced  for  the 
purpose  of  i^howiiig  that  the  appellants  had  knowledge  of  their 
cattle   being  infected.       fe  are    of  the  opinion  that  the   court 
committed  error  in  allowing  this  box  to  be   introduced  in  evidence, 
as  it  is  clearly  shown  by  the   evidence   that  other  tenants  were   in 
possession  of  the  barn  before   the  appellee   took  possestsion  und-r 
his  lease.      There   is  no  evidence   to   show  that  the  ax)pellants  Lad 
any  knowledge  thr^t  this   'cure'   was  ever  in  their  barn,   or  was 
used  in  treating  the  cattle   of  tiie  aijpellants. 

The  defendants  also   claimed  that  the  court  erred   in  giving 
the    instmiotions  for  the  plaintiff  and  the  rei^isal  to   t^ive   soae 
of  the  instruct ioii^f or  the  defendants,      ./e   find  no  serioas  objection 
to  any  cf  the   instruotionE  given  and  tMnk  it  vvas  not  error  to 
refuse   to  tiive   the  instructions  offered   on  beha.lf  of  the  defendants. 

A  more   serious  objection  is   the  one   that  the  court  did  not  give 
the   jury  any  instiniotion  as  to   the   rLile  of  dam.  ges  they  should  fo  How 
in  assessing  plaintiff's  damuges.      Ft  ri  an  exaa  _nation  of  the 
appellee's  testimony  relative    to   the  value   of  his  herd  of  cattle, 
and  even  treating  his  evidence  as  to  what  the   cattle  were  worth  at 
the   time   of  the  sale  of  them  as  being  correct,   it  is  difficult  for 
the   court  to  understand  how  the   jury  arrived  at  a  verdict  of  ^2500«00« 
The   jury  were  not  instructed  in  any  manner  how  they  should  proceed 
in  estimating  the  damage  that  the  appellee  had  sustained.      It  left 
the    jury  to  decide   for  themselves  in  what  manner  they  would  estimate 
the   damages.      It  was  the   duty  of  the  a^jpelxee   to  tender  an  instruction 
to    che   court  so   thst  the   jury  tihould  be  advised  wliat  the  proper 
measure  of  damages  tihould  be   in  a   case  of  this  kind.      — Keight  vs. 
Eagan,    65   111,,,    235;   and   111.    Cent.   K.R.   vs.    Farrell,   86   111.,    346. 
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In  the  .ibove  cases  uited  the  ^icition  uxider  disoussion  hei-e 
was  not  squarely  raised,  but  it  its  GUI'  opinion  that  it  was 
reversible  error  for  the  court  not  to  instruct  the  jury  as  to 
what  should  be  take^i  into  consideration  in  estimating  the  damage 
the  plaintiff  had  sa^jtained. 

For  bhese  reasuiis  above  stt:ted  the  judgment  of  the  Circuit 
Court  of  Stephenson  County  is  hereby  reversed  and  the  cause 
remanddd. 

Reveraed  and  rewanded. 
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STATE  or  ILLINOIS. 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ^ day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerh  of  the  Appellate  Court 

(G5027— IM— 9-31)  , 


I'  TIIB  APPELl/T"§/fft5^,    ""y^ 


AT  k   TERM  OF 


Begun  and  held  at  Ottawa,,  on  Tuesday/  the  th^d  dajp'^of  May,  in 
the  year  of  <y\\v   Lord  'Uie  thousand  nine  hundred  and  thirty-t^jto, 
within  and  for  the  Second  Pistrict  of  the  State  of  Illinois 
Present--  The  Hon.  TH.0.MA3  M.  JKTT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JTTi3TTTy  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMEEkEL,  that  afterwards,  to-wit:  On 
JUN  7  -  |C32   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.   Ho.    8498  A^^.   Ho.    20 

iU^PELLATii;  COURT   OF   ILLINOIS 
SSCOIIJJ      I^TKIGT 

Febraury  I'erm,  s^,i>,   192>E« 

The   First   Iowa   State    Trust   and 

Savings  Bank  of  Burlington,    Iowa, 

a   corporation,  iij.peal  from  County  Court 

Appellee  of  Henderson 

vs.  County. 

The  Bank  of  Oq,uawka,   a   corporation, 

Appellant. 

WOLFE,   J. 

The   questions  involved  in  this  case  arise  by  virtue   of  a 
directed  verdict  and   Judgment  entered  in  the   County  Court  of 
Hendercon  County,    Illinois,  upon  a  trial  of  what   is  eoinmonly  termed, 
a  trial  of  the  riglits  of  proje  rty. 

Leon  Lemaire   in  the  i^onth  of  Septeml)er,  1951  and  prior  thereto, 
was  a  resident   of  the    City  of  Bur-lington,    Iowa.     He   owned  a   large 
tract  of  land  in  Henderson  Co\uity,    Illinois,   consisting  of  about 
EOOO  acres.      This  farm  was  being  managed  and  opers-ted  by  George 
Richmond,    for  and   on  behalf   of  Lemaire. 

Lemaire  vms  inaebted  to  the  Firbt   Iowa  State   Trust  and  Savings 
Bank  of  the   City  of  Burlington,   in  the   sum  of  Lixteen  Thousand  Seven 
Hundred   T\iventy-seven  dollars    (^16,727.12)    and  tv/elve    cents.      On  April 
1st,   1930,   he   executed  and  delivered  a  promissory  note   to   said  Bank 
for  the   said   sara  of  money.      This  note  was  due    six  months  after  date 
and  was   secured  by  a   mortgage   on  the    chattel  propert.,    of  Lemaire, 
On  June   14,    1930,  the    said  Lemaire   executed  another  pror:;issor;y 

note   to   said  Bank  in  the   sura  of  .;;11,464.79.      This  note  was  also  due 
six  months  after  date   and   secured  by  a  i;iortt;age   on  the   chattel 
property  of  Lemaire.      On  September  19,   1921,    and   sometime  prior 
thereto,    the   said  Lemaire  was   indebted   to   said  bank  in  excess  of 
is;25, 000.00.      The   said   indebtedness  was  not  secured  by   a  real  estate 


•  U-J  '-  ^       • 


ee^8  .OS  .GdO 


©ft.flaqqA 


jiiOio^'lO'i'XO  D    B 


■    b&vLuvnl  axioJ: ua sj/p   Bi. 

©jfji-^X   0  i)0«wo  sll     .  ovol    ,AoifsixlIi.'jC  io  ^#10   ©li*  '10  *nei)xa©i  b  aaw 

iPoO  aoHiQbaeK  xii  xiiibI  lo  ^obti^ 
J    -•;»..    ...    -iai^xj^,,  jiiarf  a^w  BeiBt  Blrii'     .aerios  OOOS 

.*'xi:~.i«£kl  lo  IXanecf  ao  Ms  lot   (Moadoifi 

caTO-  xtXiJtiXfaji'I  fl»6d^.  ixab  adt  ai   ,fio*:3ftlXatfa  lo  Tf^lO   ori*  lo  InflS 

Xliif.    aj      ,iitv9o   oTXiJUv    ^.-.    iaX.VS?,dX^)   aiaXXoJi  n9ve3-^;i-fl©wT  l>9xBxu/fi 

1>1B«  otf   &,tofl  \ToaBimo'iq_  a  JboueviXsi)  MjS  J>»d-jjO©xe   eh    ,US9X   ,#al 

Lj-._;  ns^lA  aaw  e^oiiL  KixlT      .^snoai  lo  axK  i)ifie  siid"  lol 

•  saXam^'    xj    .w'.:  tarlo   siid"  xio  9a:^;ht0f'   'i  x^  hensfcsa  asv  Jbtcus 

'':n3,;  ;   jq  19/iJoii-i  *,a*jLioax8  o-xl^fljeJ  x)iBa   oxi*  ,0^i^X   ,*X  onx/t  nO 

^iJiJ  o«Iu  !:^ff  di-oii  eXiIT      .eV.*d*,IX^  lo  ttXfB  sxi;f  ai  iaufL  J^X.-aa  od"  ©*oii 

-^*  '  ©a«73*rto»n  3  Y.rf  bsrumnai  Jfttts  ©d-Bf>  i©;Mb  Bif^iioffl  xig 

.  .    jt/icieil  lo  ^^^©qo'iq; 

'ii*iji'.t«:  JoiBa  ©il*   ,o^o'i9x(d- 

'^"    -  -x-uvya  i«u  (savv  jlBS  ©xlT      .00.000, 3^^. 


-E- 

mort^age.     On  Septemlaer  19,   19^1,   and  prior  thereto,   the   said 
Lemsire  was  indebted  to   the  Burlington  Join  Ltock  cind  Land  Banlc, 
The   a^jpellee  "bank  hfid  knowledge   oi'  this   indebtedness. 

It  appears  frora  the   evidence   thtit  during  the  month  of  L^epternbor, 
1931,    the   Vice  President   of  the  appellee  bank  had  several  conversations 
with  Lemaire   regarding  his   indebtedness  to   said  bank  and  that  on 
September, 19,    1931,   Lemaire  gave   the  said  bank  a  bill  of  sale  for 
9000  bushels  of  corn.     On  September  ;:::4 ,  19S1,   Lemaire  gave   to   the 
said  appellee  bank  a  bill  of  sale   covering    ,-he   farm  machinery  and 
livestock  that  was  located  on  the   farra  in  Henderson  County,    Illinois. 

These  bills  of  sale   convey  to  the  appellee  bank  a  very  large 
part  of  Lemaire 's  personal  property.      The   evidence  does  not  disclose 
that  prior  to   the   execution  of  the   bills   of  sale  by   Lemaire   to   the 
bank  that  itx^  demand  v/as  made  by  the  representative   of  said  bank  to 
Lemaire  for  a   list  of  his  creditors,  nor  was  any  affidavit  made  by 
Lemaire  as  to  his  indebtedness,  nor  diu  the  appellee  baiik  give  any 
notice   to  creditors  by  registered  mail  or  any  other  manner  that  it 
was  going  to   take   the  bills  of  sale,    or  to  purchase   or  take  all  of 
Lemaire 's  persouj;l  property. 

On  September  24,   1951,    said  Lemaire   gave   a  warranty  deed  to 
the  a^jpeilee  bank,   conveying  to  them  about  20'jO  acres  of  land  on 
which  said  personal  property  v/as  located,  which  l-nd  had  been 
previously  mortgaged  to  the  bajik.      On  October  7,   1921,  ilr.  Bunce 
and  Ilr.    Gerber,   both  representing  and  acting  for  the   a;,;pellee   bank, 
went   to  the   Lemaire   farm  where   the  property  described  in  the  bills 
of  sale  was  located,  and  advised  Lir.  Richmond,    t  .e  man.ger  of  the 
farm,   that  the  bank  had  bills  of  sale  for  the  personal  property. 
At   this   time  Bunce  and  Gerber  went   over  the   list   of  property 
described   in  the  bills  of  sale  with  Richmond,   and  made   in>;..uiry 
as  to  the    location  of  the  property  and  took  possession  cf  the   same. 

Oetouer  19,   1901,    the   appell&te  bank  of  Oguawka ,    Illinois, 
secured   -a    judgment  in  the    Gircuit  Court  of  Henderson  County  against 
said  Lemaire   for  the   sum  of  ;^2490.5S,    together  \/ith  costs  of   suit. 
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On  the    same  date   executi  jn  was  issued  on  said  judgment  and  delivered 
to  tlie  Sheriff  of  Henderson  County  for  service.      Tiie  sheriff  made  a 
levy  on  the  property  desoribed  in  the  bills  of  sale   ;:nd  other  property 
that  has  Ijelongea  to   said  Lemaire,     Richmond,   who  had  been  farming  for 
and  managing  the  premise;,   for  Ijeniaire  was  apxjointed  custodian  by  the 
sheriff  to  take  charge  and  care  for  the  propertythat  had  been  levied 
upon* 

On  i3eptembur  27,   1931,    the  appellee  bank  filed  with  the   Clerk 
of  the   oounty  Court   of  Henderson  County,   a   notice   of  trii.  1  of  the 
rights  of  property,      iiaid  notice  was  directed   to    the   sheriff  of  said 
Hendorson  Coujaty  on  October  28,    1931,   and  notice   of  trial  of  the 
rights  of  property  vms   served  on  the  appellant  by  the   sheriff  of 
Henderson  Oouiity.      Subsey.aently  a   trial  was  had  and  at  the   con- 
clusion of   the   claimant's  case,    che   appellant  moved  the   Court   to 
instruct   the   jury  to  find  the   issues  for  the  appellant  bank  and 
with  tills  motion  the  appellant   tendered  a  v/ritten  instraction.    The 
court  denied  the  motion  and  refused  to  so  iiistruct  the    jury.     ...t 
tiie    conclusion  of  all   the   evidence,   the  appellant  bank  renewed  its 
motion  to  instruct   the    J'ux'y  to  find  the    issues  for  the  appellant 
bank,  which  motion  was  again  denied  by   the   court.     After  this  motion 
was  deniea,    claimant,    the   appellee  bank  moved   the    court   to   instruct 
the    jury  to  return  a  verdict  in  its  favor  and  tendered  an  insti-uction 
with  said  motion.      The   contention  of  the   claimant  is,    that  the  bills 
of  sale   given  by  Lemaire   to  the   claimant  bankj   ?/ere   given  only  as 
collateral  and  were,    in  effect,   chattel  mortgages,    so   they  do  not 
come  within  the  meaning  of,    or   in  conflict  with  the  bulk  sales  law. 
The    court  gr.  nted  the  motion  of  the  appellee  end  gave   the    instructions 
to   the    juj^y  to  find  the    issues  for  the  appellee.      The    jury  so   fo\jnd 
by  their  verdict.      The   b.nk  of  Oiiuawka  brings   the   suit  to  this  Court 
upon  appeal. 

The  parties   to   this  litigation  have   devoted   conbidcrable   spt^ce 
to   the   discussion  of   whether  a   chattel  mortgage  given  by  a   man  re- 
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siding  In  Burlington,    Iov;a,   when  the   property  is   loof^^ited  in 
Henderaon  County,    Illluoitj,  was  properly  a cJknovi; lodged.      For  a 
proper  adjudication  of  this  oaae  ,  we  do  xiot  deera  it  advisable  to 
discuss   this  matter.      The   CiUeation  to   ue  decided   in   this  record 
is  whether  the  "bills  of  sale  vjei*e    in  effect    chattel  mort^-ages. 
If  the  bills  of  si  le   operated  as  chattel  mortgages,   then  the 
trial   court  was  right    in  directing  a  verdict  for  the  appellee 
bank.      If  they  are  bills  of  Sfde   and  do  iiot  have   the  effect  of 
chattel  mortgages,   then  the   instruction  given  to   the   jury  to 
find  for   the  appellee  bani:  was  wrong. 

The  appellant  contends  that  what  on  their  face  purport  to 
be  bills  of  sale,    are   bills   of  sale  and  vi^ere   taken  by   the  appellee, 
and   that   said  bills  of  sale   are    invalid  because   of  the   fact   that 
the  bulk   sales   lav/  was  not  complied  v/lth.      The  appellee   does  not 
contend  that  any  notice  was  given  of  the   creditoi^s  of  Lerasire,   or 
any  attempt  made   to   comply  with  the  bulk  sales  law,   but  insists 
that  the   bills  of  sale   are   only  chattel  mortgages  and  their  lien 
is   superior  to  that   of  a    judgment  creditor,    for  they  had  taken 
possession  of  the  property  before   the  levy  by  the  sheriff  on  the 
execution* 

Ralph  Eunce,   the  Vice-president  of  the  appellee  bank  testified 
in  the  case,   and  appellee's  case  must  stind   or  fall  by  virtue   of 
his   testimony,      liis   testimony  is   to   the   effect   tiiat   Lemaire,   by 
giving  the  bills  of  sale,   so  placed  the  property  in  the  hands  of 
the   appellee   bank;   that  the   bank  might  make   disposition  of  the 
property  and  apply  the  proceeds  received  thereon  on  his  indebted- 
ness  to   the  bank;   that   the   said  bills  of  sale  were   given  appellee 
bank  so  as  to  provide  raaans  for  the  security  of  the  payment  of 
the  lemaire   indebtedness  to  appellee;    thsit   appellee   took  possession 
of  the  property  in  the  bills  of  s&le  for  that  purpose,  before  the 
rights  of  the  appellant  had  attached  ther.  to,   and  therefore,    the 
right   of   the  appellee   to   sell  the  property  Is  prior  to  that   of  the 
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appellant  bank,   even  though  the   bills   of  stile  are  not  aoicnowledged 

aind  recorded  in  accordance  v/ith  the   chattel  mortgage  act, 

Tne   appellee    contends  th.t   since   the  bills  oi'  a&le   \ver-:;   e,iven 

as   security  for  payment   of  the    iadebtednecs  of  Lent^ire,   to  the 

appellee,   they  are  to  be  construed  in  fact  as  chattel  mortgages,   and 

Leraaire,   being  a  non-resident   of  the   Litate   of  Illinois,   the   said 

billo  of  sale  were  duly  aciaiot.'ledged ,  recordea,   etc. 

V/liere    tie  bill  of  sale,   on  its  face,    appears  to  be  regular  .. nd 
and 
is  unconditional, /is  delivered,    the   lav/  will  presume    in   the   absence 

of  proof   showing  the   contx^ary,   that  it  itj  as  it  purports  to  be, 
namely,   sn  absolute   s&le   of  the  property.      /here   such  a  bill  of  sale 
is  claimed  to  be  a  mort^.-ige  only,    the  party  alleging  such  to  be  the 
character  of  the   instrument  must   sustain  his  claim  by   evidence   suf- 
ficiently clear  and  satisfactory  to   overcoiio    the  presumption  of  law 
that   it   is  an  absolute   sale.      Loose,   indefinite,  unsatisfactory 
evidence,   vviil  not  suffice.      — Bently  v.   O'Brien,   111,    111.,   5LJ; 
Wittemore  v.   Fischer,   132  111.,   205. 

The  court  in  the  last   cited   ctse,    in  discussing  whether  a 
bill  of  sale  absolute   on  its  face    could  by  parole   evidence   be   shown 
to  h:Ave  been   taken  as  a    chattel  mortgage  where   the  parties  have 
deliberately  given  a   transaction  all  the   forms  of  a   sale,    says, 
"Slight,   indr,finite,   or  ur^satisfaetory  evidence  will  not  be  per- 
mitted to  change   its  character,  but   th&t   can  be  done  only  by  proof 
v;hich  clearly  shows  that   the   intention  of  the  parties  was  that  it 
should  be  a  mortgage,  and  not  a   sale." 

The   evidence   in  this  case  fails  to  disclose   th^  t  there  v/aa 
ever  any  agreement,    or  intention,    on  the  part  of  the   appellee  bank, 
or  of  Leraaire   to  return  or  recover  this  property  to   Lemaire  upon  the 
p:  yment   of  the   indebtedness  to  the   bank.      If  there   had  been  such  an 
understanding  of  this  character  between  Lciaaire   and  the  a  peliee  bank, 
then  tiiere  would  be  much  force   in  the   coiitention  of  the  appellee. 
There   is  nothing  in  either  bill  of  sale   to  indicate   that  they  are 
not  absdute   bills  of  s;  le.       -fter  the  appellee   banlc  took  the  bills 
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of  sale,   their  I'epresentatives  went   to   the  f::rm  where   the 
chattelrs  were    lootited  and   i  mediately  made  arrangements   to 
farra  the   land  and  premises  whioh  had  been    conveyed  to  the 
appellee  ba;ilc,  and  were   intending  to  use  the  horses  and  im- 
plements v/hioh  were  me^itioned  ;uid  desoribed   in  the   bills  of 
sale   to  do   the  work.      These   are  circumstunoes  sustaining  the 
theory  that  the  bills  of  sale  were   genuine. 

The   evidenoe   to  sustain  the  contention  of  the  appellee 
"bank  that   these  bills  of  sale  were   in  fact   taken  as   chattel 
mortgages 'and  thei'efore,   they  need  not  ocxuply  with  the  bulk 
sales  lavif,   and,    that   they  had  takon  possession  of  the  property 
before   the   lien  of  the  appellant  bank  attached,    is  not  suf- 
ficiently clear  and  satisfactory  to  uvercome  the  presumption 
of  law  that  the  instruments  purporting  to  be  bills  of  sale  v;ere 
in  fact  bills  of  sale.      It  is  our  opinion  that   the   CoGjity  Court 
erred  in  directing  the  verdict  in  favor  of  the  appellee  c^nd 
the    judgment  of  the  said  court  is  hereby  reversed  and  the  case 
remanded. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS. 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  oflBce. 

In  Testimony  "Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerh  of  the  Appelate  Court 

(65027— IM— 9-31)  . 


General  No.  8581  Agenda  No.  37 

October  Term,  1931 

L.  F.  NAIL,  Appellee, 


GENERAL  MOTORS  ACCEPTANCE  CORPORA 
TION,  Appellant. 

Appeal  from  Jersey 

NIEHAUS,  P.J. 


266  I.A.  623^ 


L.  F.  Nail,  the  appellee,  brought  suit  in  Trover  in 
the  Circuit  Court  of  Jersey  Countj^  against  the  appel- 
lant, General  Motors  Acceptance  Corporation,  to  re- 
cover damages  for  an  alleged  wrongful  conversion  by 
the  appellant  of  two  Pontiac  two-door  Sedan  Cars 
which  he  claims  were  his  property  and  in  his  posses- 
sion at  the  time  of  alleged  conversion.  Appellee's 
property  rights  in  the  two  cars  in  question  are  based 
upon  his  purchase  of  the  same  from  the  Larsh-Brokaw 
Company  at  the  company's  place  of  business  in  Jer- 
seyville . 

The  appellee  testified  on  the  trial  concerning  the 
purchase  made  by  him,  namely,  that  he  made  tlie 
purchase  on  November  12th,  1929,  and  paid  for  them 
by  two  cheeks.  He  received  a  car  invoice  or  bill  of 
sale  for  each  car.  At  the  time  of  the  purchase  one  of 
the  cars  had  been  in  the  salesroom  of  the  Larsh-Brok- 
aw Company  at  Alton,  Illinois  and  the  other  car  vras 
in  their  place  of  business  at  Jerseyville,  Illinois.  Just 
before  the  sale  to  the  appellee,  Larsh  had  driven  the 
car  kept  in  Alton,  to  Jersej^dlle  and  left  it  at  the 
Company's  garage.  It  was  in  the  garage  at  Jersey- 
ville on  November  12th,  the  day  of  appellee's  pur- 
chase. Brokaw,  in  speaking  of  the  sale  to  appellee, 
testified  that:  "Nail  came  down  that  morning  with 
the  idea  of  purchasing  a  num^ber  of  Pontiacs.  I  made 
out  the  invoices .  I  went  to  St .  Louis  right  after  that . 
There  was  a  report  made  of  the  two  cars  he  was  going 
to  buy.  "  They  remained  at  Jerseyville,  in  the  garage 
of  the  Larsh-Brokaw  Company,  for  about  ten  days 
after  the  sale  to  appellee ;  and  that  then  on  November 
23rd,  1929,  the  appellant  General  Motors 
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Acceptance  Corporation  took  them  away  and  thatwlieu 
the  General  Motors  Acce^jtance  Corporation  took  the 
two  cars  from  the  place  of  business  of  Larsh-BrokaAv  in 
Jerseyville,  Illinois,  they  were  informed  by  an  em- 
ployee of  the  Larsh-Brokaw  Company  that  the  two 
cars  in  question  belonged  to  Nail,  the  appellee.  The 
Appellee  Nail  at  several  times  demanded  the  return 
of  the  cars;  but  the  cars  were  never  returned. 

There  is  no  dispute  about  the  facts  mentioned  con- 
cerning the  sale  and  the  alleged  subsequent  conver- 
sion of  the  cars  by  appellant;  nor  not  disputed  by  the 
appellee,  that  the  appellant  was  the  legal  owner  of 
the  cars  at  the  time  appellee  purchased  them  from 
the  Larsh-Brokaw  Company,  and  that  the  Larsh- 
Brokaw  Company  held  tlie  cars  under  a  conditional 
sales  contract  from  appellant;  nor  is  it  disputed  that 
during  the  years  1927,  1928  and  1929,  the  Larsh-Brok- 
aw Company  made  purchases  of  Pontiac  and  Oakland 
cars  from  the  appellant  under  conditional  sales  con- 
tracts, which  conditional  sales  contracts  were  made 
in  accordance  with  Section  23  of  the  Uniform  Sales 
Act,  which  provides,  that  "Where  goods  are  sold  by 
a  person  who  is  not  the  owner  thereof,  and  v/ho  does 
not  sell  tJiem  under  tiie  authority  or  with  the  consent 
of  the  owner,  the  buyer  acquires  no  better  title  to  the 
goods  than  the  seller  had,  unless  the  owner  of  tiie 
goods  is  by  his  conduct  precluded  from  denying  the 
seller's  authority  to  sell."  But  it  is  claimed  by  the 
appellee  that  he  is  an  innocent  pureliaser  for  value 
without  any  knowledge  of  appellant's  ownership  of  the 
cars;  and  that  appellant  is  estopped  from  asserting  its 
ownership  by  conduct  which  precluded  it  from  deny- 
ing tlie  Larsh-Brokaw  Company's  right  to  sell  the  cars 
to  appellee.  Counsel  for  appellee  insists  that  he  is  an 
innocent  purchaser  for  value,  because  "although  Nail 
was  an  officer  and  director  for  a  period  of  two  years, 
or  thereabouts,  of  the  Larsh-Brokaw  Company,  he  did 
not  know  anything  about  the  Larsh-Brokaw  Com- 
pany's method  of  financing,  through  appellant,  the 
purchase  of  cars.  ***  He  may  possibly  have  known 
that  the  Larsh-Brokaw 
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Company  was  in  some  manner  financing  the  purchase 
of  cars,"  but  that  appellee  certainly  did  not  know- 
that  "the  General  Motors  Acceptance  Corporation,  ap- 
pellant, and  not  the  Larsh-Brokaw  Company,  held  the 
title  to  the  cars . ' ' 

There  was  a  sliort  trial  which  resulted  in  a  ver- 
dict finding  the  appellant  guilty  of  conversion  and 
judgment  was  rendered  on  the  verdict.  This  appeal 
is  prosecuted  from  the  judgment. 

There  is  no  controversy  about  the  law  govern- 
ing this  case,  but  appellant  contends  that  the  judgment 
is  erroneous  because  the  verdict  finding  it  guilty  of 
wrongful  conversion  is  contrary  to  the  evidence. 
Counsel  for  appellee  state  their  contention  to  be  that 
the  appellant,  "under  Section  23  of  the  Uniform 
Sales  Act,  the  appellant,  holding  the  title  to  the  auto- 
mobiles in  question  but  having  placed  them  iu  the 
hands'  of  the  Larsh-BrokaAV  Motor  Company,  a  general 
automobile  sales  agent  having  two  places  of  business, 
and  regularly  engaged  in  the  sale  of  automiobiles  of 
the  kind  in  question,  is  estopped  from  setting  up  a 
claim  to  the  automobiles  in  question,  against  Nail,  ap- 
pellee, the  purchaser  in  good  faith  from  Larsh-Brok- 
aw. " 

The  controverted  question  therefore  in  the  ease 
is  whether  imder  Section  23  of  the  Uniform  Sales'  Act 
the  appellant  was,  at  the  time  appellee  purchased  the 
cars  in  question,  estopped  from  asserting  its  owner- 
ship . 

It  is  conceded  by  the  appellee  that  the  sale  in 
question  was  not  made  to  an  ordinary  buyer  who  knew 
nothing  about  the  relations  existing  between  the 
Larsh-Brokaw  Company  and  the  appellant  and  that 
there  were  relations  existing  between  the  appellee  and 
the  Larsh-Brokaw  Company  which  are  factors  in  the 
determination  of  the  questions  presented  for  review. 

The  evidence  clearly  discloses  that  the  appellee 
was  generally  familiar  with  and  -R'ell  informed  abo\tt 
the  details  of 
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the  automobile  sales  business  and  the  uiannei-  of  fi- 
nancing cars  for  thai  purpose  and  especially  familiar 
with  the  manner  in  which  the  Ijarsh-Brokaw  Com- 
pany financed  the  cars  which  it  sold,  including  the  fi- 
nancing of  Pontiac  ears  by  the  appellant  for  the  Larsh- 
Brokaw  Motor  Company,  of  which  he  was  one  of  the 
organizers  and  incorpoi'ators  and  for  which  company 
he  had  served  as  an  officer  and  director,  as  well  as 
salesman.  He  had  sold  his  stock  to  the  company  in 
February,  1928,  the  year  previous  to  the  tim.e  of  the 
purchase  of  the  cars  in  question,  taking  the  com]iany's 
note  for  the  sum  of  $8,000.00  for  the  sale  price  of  the 
stock,  and  that  he  still  held  the  note  at  the  time  he 
bought  the  cars  in  question,  and  was  therefore  fi- 
nancially interested  in  the  company  and  its  business 
affairs  up  to  the  time  he  bought  the  two  cars  in  ques- 
tion; and  the  cars  were  purchased  by  him  shoi-tly  be- 
fore the  Larsh-Brokaw  Company  went  into  the  hands 
of  a  receiver,  the  Receiver  being  Harry  Brokaw,  Sec- 
retary and  Treasurer  of  the  Larsh-Brokaw  Company, 
who  testified  that  he  had  sold  the  cars  to  tlie  appellee. 
The  appellee's  relations  with  and  interest  in  the  com- 
pany, and  his  knowledge  about  how  the  company 
transacted  its  business,  and  liow  it  financed  tlie  cars 
which  they  sold,  clearly  appear  from  his  own  testi- 
m.ony.  The  appellee  testified  concerning  these  mat- 
ters, as  follows: 

"I  was  connected  with  the  Larsh-Brokaw  Com- 
pany at  one  time.  Prior  to  that  I  was  engaged  in  other 
automobile  business.  In  1925.  Name  of  the  concern, 
'Alton  Buick  Company. '  It  was  a  corporation.  I  was 
an  officer  and  stockholder.  I  gave  time  and  attention 
to  the  business .  The  concern  bought  automobiles .  We 
financed  cars  on  the  floor  plan.  Don't  remember  with 
whom.  Was  connected  with  the  Buick  not  quite  a 
year.  I  spent  some  time  at  that  agency  handling  the 
iSuick.  I  sold  cars,  or  tried  to."  ******"  "I  became 
connected  with  the  Larsh-Brokaw  Company  in  1926. 
***  I  was  one  of  the  organizers.  The  others'  were 
Larsh  and  Brokaw.  It  was  three  or  four  months  be- 
tween the  time  I  went  out  of  the  Buick  agency  until 
the  Larsh-Brokaw  Company  was  organized.  I  tliink 
they  started  in  business  along  in  March,  1926,  if  I 
remember  right.   Larsh,  Brokaw 
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and  myself  were  stocklioklei«.  The  ytock  was  diviiled 
in  three  equal  parts.  *****  I  held  stock  other  than 
my  own.  I  loaned  Larsli  money  with  which  to  buy 
his  stock.  He  signed  it  back  to  me  and  I  held  it  as 
security.  I  continued  to  hold  it  until  he  sold  liis  stock. 
Some  of  it  was  sold  Mr.  Hope.  I  delivered  Mr.  Hope 
the  deed  to  the  stock  of  I^arsh  that  I  held.  Larsh  sold 
stock  prior  to  the  time  ho  sold  to  Mr.  Hope.  I  svas 
Vice  President  of  the  Larsh-Brokaw  Company  at  the 
time  of  organization.  Brokaw  was  Secretary  and 
Treasurer.  Larsh  was  President.  We  handled  Oak- 
land-Pontiac  cars.  I  was  with  the  company  two  years. 
Severed  my  connection  February  11,  1928.  Larsh, 
Brokaw  and  myself  were  owners  of  the  stock  until 
I  sold  out  February  11,  1928.  ******  I  sold  my  stock 
to  the  Larsh-Brokaw  Company.  They  paid  me  with  a 
note.  *****  I  got  a  note  of  the  Company  and  an  auto- 
mobile, a  Pontiac  Coach.  ****  The  note  was  signed  by 
the  Larsh-Brokaw  Company  ********  Larsh-Brokaw 
had  one  place  of  business  in  Alton  while  I  was  con- 
nected with  it.  I  cannot  tell  how  many  cars  they  car- 
ried. I  do  not  know  exactly  how  much  business  they 
did  in  1926,  nor  how  many  cars  they  sold  that  year. 
I  did  know,  but  I  forgot.  I  was  conducting  some  of 
the  business.  *********  j  don't  know  v/hether  Larsh- 
Brokaw  Company  made  out  any  financial  statement. 
I  don 't  think  I  gave  any  reports  of  my  financial  stand- 
ing while  I  was  connected  with  the  company.  I  don't 
remember.  I  heard  them  speak  about  Larsh-Brokaw 
making  financial  statements.  I  heard  Brokaw'  talk 
about  quarterly  statements  to  the  General  Motors  Ac- 
ceptance Corporation.  I  think  General  Motors  Accep- 
tance Corporation,  all  the  time  during  1927,  financed 
some  new  cars.  Paid  cash  for  some  because  we  went 
to  the  factory  and  drove  them  up.  Mr.  Brokaw  tended 
to  the  bu.sincss.  ****  I  went  to  the  factory,  Brokaw 
went  along  one  time.  I  went  several  times.  ********* 
They  got  cars  from  the  factory  at  other  times  than 
when  I  went  along.  We  also  got  cars  by  shipping  them. 
I  don't  know  whether  they  were  paid  for  before  they 
were  sliipped  or  not .  Never  executed  any  papers  before 
we  got  the  cars'.  I  didn't  have  anything  to  do  with 
that  part  of  it.  I  can't  tell  you  how  many  cars  we 
handled  in  1927.  Don't  think  we 
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had  as  many  as  15  cars  on  liand  at  any  time.  I  don't 
know  tlio  greatest  number  of  cars  we  had  iu  1927. 
******  I  don't  think  I  sohl  some  cars  in  1927.  Larsli 
and  I  sold  several  in  Jerseyville.  I  did  not  sell  any 
down  at  the  place  of  business.  We  did  not  Iiave  a  place 
of  business  in  Jerseyville  in  1927.  I  don't  remember 
whether  I  loaned  the  company  money  in  1927.  I  did 
loiiu  the  company  some  nioncy  at  times.  1  don't  re- 
member when.  I  loaned  them  money  because  they 
said  they  needed  a  little  money  in  theii'  business.  L 
don't  remember  when  or  how  much.  The  comx)any 
also  borrowed  money  from  the  bank.  I  signed  notes 
for  those  in  1927.  *******  I  don't  know  how  mucJi  we 
m.ade  in  1927.  I  do  not  know  hov>'  much  I  loaned  thcni 
in  1927.  I  think  we  just  about  split  even  iu  1927,  the 
way  I  remember  it.  ***  I  knew  about  the  financial 
condition  of  the  business  other  than  what  Brokaw  told 
me.  I  saw  the  financial  statements.  I  don't  know 
when.  I  don't  remember  that  I  ever  looked  over  tiie 
cash  account.  I  think  I  looked  over  the  bills  receiv- 
able and  bills  payable.  I  don't  know  when.  I  cannot 
say  that  I  looked  at  the  books  of  the  company.  To 
find  Bills  Receivable  I  think  I  sav\'-  the  financial  state- 
ment. I  saw  the  report  Brokaw  made  out.  I  can't  re- 
member the  date.  I  think  the  statement  showed  the 
janount  of  bills  receivable  and  bills  payable.  ********* 
I  think  we  had  tlie  books  of  Larsh-Brokaw  Com.pany 
audited.  I  don't  remember  who  did  it  or  when  it  wr.s 
done.  T  did  not  see  the  audit.  I  suppose  Mr.  Brokaw 
had  them  audited.  I  think  we  had  to  m.ake  out  a  fi- 
nancial report.  I  doii't  remenibf  r  who  for.  I  dou't  know 
whether  it  was  for  General  Motors  Finance  Corpora- 
tion or  not.  *****  I  was  a  member  of  the  Board  of 
Directors  all  the  time  that  I  owned  stock.  ***  I  ne\or 
made  any  investigation  as  to  the  financial  condition 
of  the  company.  I  don't  remember  how  the  value  of 
my  stock  was  detennined  at  the  time  I  sold  out.  H'' 
just  offered  me  so  much .  And  I  just  sold  it .  The  note 
that  I  got  for  the  stock  from  the  company  was  never 
paid.  *****  Nothing  was  ever  paid  on  it.  Some  in- 
terest was  paid  on  it,  by  check,  some  by  note.  I  don't 
remember  the  date  nor  the  amount.  *******  At  the 
time  I  had  the  transaction  with  reference  to  the  cars 
in  question,  I  held  the  Larsh-Brokaw  Comipany  notes 
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for  more  than  $8,000.00  '**  At  tlie  time  1  had  the 
transaction  with  reference  to  the  cars  in  question  they 
owed  me  for  stock  and  some  interest  money.  I  don't 
know  when  the  car  that  was  at  Jersej'ville  on  Nov. 
1]  was  brought  to  Jerseyville,  nor  who  brouglit  it 
here.  The  car  that  was  at  Alton  was  brought  to  Jer- 
seyville November  12tli  by  Larsh.  ***  I  don't  know 
whether  in  the  store  room  or  storage.  ******  I  don't 
know  that  I  had  ever  seen  it  before  that  morning.  T 
saw  it  after  it  was  in  Jerseyville .  I  was  in  Larsh-Brok- 
aw's  office  in  Jerseyville  here  on  the  12th.  I  don't 
know  that  I  was  ever  in  Larsh-Brokaw 's  place  of 
business  at  Alton  when  anybody  from  the  General 
Motors  came  to  check  cars  on  the  floor.  I  don't  know 
that  I  ever  saw  anyone  there  checking  cars. 
*********  I  don't  remember  when  the  General  Motors 
took  the  cars'  from  the  Larsh-Brokaw  place  in  Jersey- 
ville. I  don't  just  know  the  date.  It  was  on  Saturday 
afternoon.  ***  The  checks  for  $640.00  each  that  I 
gave  in  payment  for  the  two  cars  that  I  am  suing  for 
in  this  suit .  They  represent  what  I  say  I  paid  for  the 
cars.  I  said  the  cars  were  worth  $875.00  each.  They 
had  not  increased  in  price  since  I  bought  them.  I  did 
not  pay  anything  on  the  cars  other  than  what  is  rep- 
resented by  the  check.  I  got  them  at  a  reduced  price. 
Larsh-Brokaw  sold  them  to  me  at  a  reduction.  I  bought 
them  to  sell.  " 

It  is  apparent  from  the  preceding  extracts  of  the 
testimony  of  the  appellee  that  he  is  not  in  the  legal 
category  of  an  innocent  purchaser  for  value ;  nor  does 
the  record  disclose  any  evidence  of  any  acts  or  con- 
duct of  appellant  or  its  agents  by  which  it  is  estopped 
to  ' '  assert  its  title  to  or  owniersTiip  of  the  cars  in  ques- 
tion . ' '  The  verdict  of  the  jurj-  is  manifestly  against 
the  weight  of  the  evidence;  and  the  judgment  is  there- 
fore reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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General  No.  8584  Agen^  No.  40 

October  Torm,  1931 

GB.ACE  I.  BARNETT,  AiJi>ollant, 
X  vs . 

EAST  LINCOLN  FARMERS  GRAIN  COMPANY, 
ETC.  Appellee. 

Appeal  from  Loyan        266     I.A.     624 
NIEHAUS,  P.  J. 

In  tills  case  the  appellant  Grace  I.  Barnott  brought 
suit  in  the  Circuit  Court  of  Logan  County  against  the 
appellee  East  Lincoln  Farmers  Grain  Companj'  to  re- 
cover damages  under  provisions'  of  Section  31  of  Chap- 
ter 80  relating  to  Landlord  and  Tenant,  alleging  that 
the  appellee  purchased  from  her  tenant,  Ed  Sandel, 
some  of  the  corn  grown  upon  the  premises  demised 
to  Sandel  upon  Avhich  she  had  a  lien  under  the  section 
of  the  statute  referred  to;  and  that  the  appellee  eon- 
verted  the  grain  purchased  to  his  own  use;  and  there- 
by deprived  her  of  the  benefit  of  the  lien  provided 
for;  that  she  had  a  lien  on  the  grain  in  question  for 
unpaid  cash  rent;  and  for  damages  resulting  to  her 
from  the  failure  of  Sandel  to  perform  the  terms  of' 
the  lease  under  which  he  became  her  tenant.  The  ap- 
pellee filed  a  plea  of  tender  and  with  his  plea  tendered 
and  paid  into  Court  the  sum  of  $142.00  and  in  addition 
$11.40  costs,  which  had  accrued  to  the  date  of  the 
tender.  The  plea  denied  liability  for  any  amount  over 
the  amount  tendered. 

The  only  question  remaining  under  the  pleading 
was  whether  the  damages  which  the  appellant  was 
entitled  to  recover  exceeded  tlie  amount  tendered. 
Frew  V.  Illinois  Central  Railroad  Co.,  57  111.  Ap.  42. 
Goebbel  v.  C.  B.  &  Q.  Railroad  Co.,  149,  111.  Ap.  649. 
Illinois  Central  Railroad  Co.  v.  Cole,  62  111.  Ap.  480. 
CasseU  v.  C.  B.  &  Q.  Railroad  Co.,  142  111.  Ap.  593. 

There  was  a  trial  by  jury .  At  the  conclusion  of  the 
evidence  for  the  plaintiff,  the  defendant  moved  the 
Court  to  instruct  the  jury  to  find  the  defendant  not 
guilty  except  as  to  the  amount  of  $141.65,  plus  $11.40 
costs.  The  Court  granted  the  motion  and  directed  a 
verdict  for  the  plaintiff  for  the  sum  of  $153.05;  and 
thereupon  the  jury  returned  a  verdict  in  accordance 
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with  the  instruction  of  tlie  Court;  and  a  judgment  ren- 
dered on  the  ver<lict.  This  appeal  is  prosecuted  for 
reversal  of  the  judgment  on  the  ground  that  tlie  Court 
erred  in  directing  the  verdict. 

The  record  discloses,  that  there  is  evidence  in  the 
record  wliich  tended  to  show  that  the  appellant  suffer- 
ed substantial  damages  not  ojily  for  failure  to  pay 
the  amount  of  the  cash  rent  which  was  embraced  in  the 
verdict  but  also  on. account  of  the  failure  of  Sandel, 
the  tenant,  to  perform  several  of  the  terms  of  coven- 
ants of  the  lease  under  which  the  premises  were  de- 
mised to  him,  such  for  instance  as  the  covenant  to 
keep  the  premises  including  the  hedges  and  fences  in 
proper  and  necessaiy  repair;  also  tlie  covenant  to 
yield  up  to  the  appellant  the  possession  of  the  premises 
in  as  good  order  and  condition  as  when  the  same  was 
entered  upon  by  the  appellee  as  tenant.  It  is  contended 
by  the  appellee  that  appellant's  right  of  recovery  was 
barred  by  the  six  months  limitation  provided  in  the 
.statute  because  she  terminated  Sandel 's  lease  on  the 
25th  of  September,  1929  and  the  grain  in  question  was 
not  purchased  until  the  4th  day  of  April,  1930,  nine 
days  more  than  the  six  months  period  from  the  alleged 
termination  of  the  lease.  It  may  be  said  with  reference 
to  this  contention  that  while  it  is  true  that  the  ap- 
pellant gave  Sandel  a  notice  on  the  day  mentioned 
that  she  had  elected  to  tei-minate  his  lease  and  tenancy, 
and  therefore  to  quit  and  deliver  up  the  possession  of 
the  same  to  her  within  ten  days,  and  that  upon  San- 
del's  refusal  to  deliver  up  the  possession,  she  institutec' 
a  proceeding  before  a  Justice  of  the  Peace  against  hiru 
for  unlawfully  withholding  such  possession  from  her, 
the  notice  and  proceedings  however  terminating  the 
tenancy  never  became  legally  effective  because  by 
agreement  of  the  parties,  the  matter  of  dispossessing 
the  appellee  was  dropped  and  the  proceedings  discon- 
tinued; and  Sandel  remained  in  possession  of  the  prem- 
ises until  the  end  of  his  term.  Under  the  statute,  the 
six  months  limitation  of  the  lien  does  not  commence 
to  run  until  after  tlie  expiration  of  the  term  for  which 
the  premises  are  demised.  In  this  case  the  term  for 
which  the  premises  were  demised  did  not  expire  until 
February 
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28,  1930;  the  purchase  of  the  grain  by  the  appellee 
therefore  came  within  the  six  months  period.  For  the 
reasons  stated,  we  conclude  that  it  was  error  to  direct 
a  verdict  limiting-  the  amount  which  the  appellant  had 
a  right  to  recover  to  the  amount  of  the  cash  rent  due 
from  her  tenant . 

The  judgment  is  therefore  reversed  and  the  cause 
remanded . 
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General  No.   8593  Agenda  No.   46 

October  Term,  A.   D.   19:1L 

EPFIE  E.  DARE,  Appellant, 

vs. 

FRANCIS)  S.    DARE,   Appellee. 

Appeal  from  Sangamon.        ^QQ     X.A»     624 

NIEHAUS,  P.  J. 

The  appellant,  Effie  E.  Dare,  filed  a  bill  for 
sei^arate  maintenance  against  the  appellee,  Francis  S. 
Dare,  in  the  Circuit  Court  of  Sangamon  County.  The 
bill  alleges  that  "she  is  a  resident  of  Sangamon  Coun- 
ty and  married  Francis  S.  Dare,  defi-ndant,  April  2S, 
1909,  at  Peoria,  Illinois;  lived  with  defendant  since 
then  until  June  23rd,  1930,  when  defendant  abandoned 
her;  and  since  that  time  has  been  living  separate  and 
apart  froin  her  without  any  fault  on  her  part  and 
against  her  wishes;  that  two  children  were  bom  to 
them  during  marriage,  namely,  Francis  Sherman  Daio, 
15  years  of  age,  and  Louise  Lawler  Dare,  14  years  ot 
age."  The  appellee  as  defendant  filed  an  answer  to 
the  bill  of  complaint  of  his  \\dfe  in  which  he  denied 
that  he  abandoned  his  wife  without  cause  aiid  witli- 
out  fault  on  her  part.  The  case  was  referred  to  tlie 
Master  in  Chancery  to  take  the  proofs  and  report  his 
conclusions.  After  hearing  the  evidence,  the  Mastei 
reported  that  "from  a  careful  consideration  of  the 
evidence,  it  does  not  appear  complainant  contributed 
matfrially  to  the  separation,  and  in  view  of  the  un- 
willingness of  the  defendant  to  return  home  and  re- 
sume marital  relations,  it  is  the  opinion  of  the  Mas- 
ter that  the  complainant  should  be  entitled  to  a  de- 
cree f o;;  separate  maintenance . ' ' 

On  the  hearing  of  the  cause  on  exceptions  to  the 
Master's  finding  and  report,  the  exceptions  were  sus- 
tained and  a  decree  entered  denying  appellant's  riglit 
to  separate  maintenance.  This  appeal  is  prosecuted 
from  the  decree. 

The  evidence  of  the  marital  relations  and  conduct 
of  the  parties,  and  their  troubles,  appears  in  the  tes- 
timony. The  appellant  testified  concerning  these  mat- 
ters, as  follows: 
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"My  luime  is  Eflie  E.  Dare.  '•■■"*  I  laarru'd  Frau- 
ciri  S.  Dare  April  28,  1909  at  I'eoria,  iUiuois.  i  tiieii 
worked  at  Peoria  State  Hospital,  and  my  husband 
was  workinji-  at  the  Keystone  iron  Works  at  Barton- 
ville.  I  don't  remember  his  salary  at  the  time;  i  was 
drawing-  $25  a  month  at  the  State  Hospital,  and  in- 
sane Asylum. 

After  our  marriaoe,  my  husband  worked  a  few- 
weeks  for  the  iron  works^  then  didn't  work  for  a 
while,  then  went  to  work  at  the  Peoria  State  Hospital 
where  1  was  working-.  They  .si,ave  us  a  separate  main- 
tenance for  livin.y  outside  the  institution  .tslij  a  month 
each;  1  made  $40  a  month  and  he  matle  $45  a  month. 
We  bought  a  home  two  years  after  that.  When  we 
were  married,  1  had  around  one  thousand  dollars  and 
Mr.  Dare  had  fifteen  dollars.  We  bought  the  lot  autl 
built  our  home  and  i  a})plied  my  money  on  this  home . 
We  paid  between  four  and  five  thousand  for  the  home 
altogether;  1  had  thirteen  hundred  dollars,  and  we 
borrowed  one  thousand  dollars  from  my  brother. 

We  left  Peoria  and  moved  to  Alton  in  1917  or 
1918,  and  stayed  there  a  year  or  more.  My  husband 
was  chief  cnoineer  at  the  Alton  State  Hospital.  Then 
we  moved  back  to  Peoria  for  less  than  a  year.  Then 
we  moved  to  Chicago  for  .iust  a  few  months,  then  to 
i^ixon  from  September  to  December  2o,  1921 .  My  hus- 
band was  mechanical  inspectoi-  tor  tlio  State  in  Ciii- 
cago  and  also  at  Dixon.  From  Dixon,  we  moved  to 
Springfield.  After  we  sold  the  first  iiome  in  Peoria, 
we  bought  another  home  there  for  $^000,  and  sold  it 
for  $6000.  We  came  to  Sprin.i-field  Decembtr  23.  1921 
and  moved  into  the  home  we  are  living'  in  now  on 
Marcli  10th,  1922.  We  bought  this  home  for  $3800  aiul 
it  is  owned  by  my  husband  and  me  jointly.  Then  we 
improved  the  home;  I  don't  know  what  it  is  worth 
now.   The  home  is  not  complete. 

I  don't  know  what  the  rental  value  is;  the  home 
has  rot  been  completed  as  the  electrical  fixtures  arc 
not  in.  There  are  just  drop  lights  from  the  ceiling, 
but  no  fixtures.  Tliere  are  fixtures  only  in  the  bath- 
room and  one  little  breakfast  nook.  We  have  two 
children,  Francis  Sherman  Dare,  born  August  19,  1915, 
and  Louise  Lawler  Dare,  bovu  September  4,  1916.  The 
I'oy  is  fifteen,  Louise  is  fourteen,  and  they  live  at 
liome  with  me.  They  both  go  to  high  school  regularly, 
i  pay  all  the  expenses  of  the  home.  My  husband  was 
accustomed  to  giving  me  $100  a  month  for  groceries 
and  keeping  up  the  liome,  before  he  left  home;  that 
was  lor  groceries,  cleaning  or  anything,  paper,  any- 
thing that  came  up.  Outside  of  this,  he  bought  the 
clothing,  took  care  of  the  doctor  and  deniist  bills  and 
other  expenses. 

M3-  husband  left  me  June  23,  1929,  and  came  back 
on  the  following  Friday_  to  get  his  clothes,  which  he 
took  away.  He  quit  living  and  co-habiting  with  me 
about  February  1929,  and  we  ha^'e  never  lived  together 
as  husband  and  wife  since  tJiat  time.  1  have  never 
giver  my  husband  cause  for  leaving  me  and  have  treat- 
ed him  kindly.  We  had  an  automobile  that  was  the 
family  car  and  used  for  famil.v  purposes.  I  drove  the 
automobile  and  at  one  time  it  v.'as  at  my  disposal.  1 
have  not  used  it  since  he  left  home,  lie  took  the  car 
with  him.  It  has  not  been  in  the  home  garage  since 
he  left;  he  keeps  it  at  the  Power  Pla7it.  My  husband 
did  not  keep  the  house  insured  after  he  left  home,  and 
i  took  insurance  out  as  he  failed  to  renew  it.  I  pay 
the  coal  bill  and  the  gas  bill.  After  he  left  me  he 
paid  me  $20  for  the  first  two  weeks..  $35  for  the  next 
two  weeks,  which  was  in  July.  In  August  he  sent 
me  $35  for  two  weeks,  only  two  or  three  times  he  sent 
me  $35  and  he  paid  the  gas  and  light  bill,  and  then 
he  paid  me  $50  eveiw  two  weeks,  but  when  I  sent  him 
the  gas  and  light  bill,  he  deducted  that  from  the  $50 
and  sent  me  the  balance  to  the  penny.  I  have  been 
paying  the  gas 
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and  ho-ht  bills  and  all  expenses  of  the  home .  There  has 
been  doctor  and  dental  bills  since  he  has  sone  from 
home. 

I  did  not  ftive  my  husband  anv  cause  to  leave, 
he  did  not  leave  through  any  fault  of  mine,  nor  did  1 
«ive  him  any  i-ronnd  for  divorce.  We  never  agreed 
to  any  separation.  My  husband  acted  cool  and  mis- 
treated me,  conmiencin^'  sometime  a.i>o,  it  Ije.^an  to  yet 
real  serious  about  <:)ctober,  1929.  My  husband  went 
to  work  at  Kankakee  in  January,  1929,  and  would 
come  home  on  Saturday  for  a  wliile,  ami  later  about 
every  two  weeks.  He  quit  working  at  Kankakee  in  May, 
1929,  and  was  appointed  chief  euo-ineer  for  the  State 
Power  Plant  at  Springfield  at  a  salarv  of  $5000  a  year, 
xifter  lie  came  back  he  treatetl  Uje  cool,  he  did  not 
have  anything-  to  say  around  the  place  and  would  come 
to  his  m.eals'  and  sit  down  and  eat  without  speakin.ii'. 

My  husband  said  he  would  leave,  but  aave  ik. 
reason.  He  left  and  has  not  been  back  home  to  stay, 
only  once  to  set  the  rest  of  his  clothes.  *** 

Wlien  I  asked  m>-  husbmd  to  do  an-\-thiu!j;-  about 
the  place,  he  would  say  he  vrasn't  interested,  that  he 
had  lost  all  regard,  but  he  did  not  say  why.  He  did 
not  accuse  me  of  unfaithfulness  or  anvthino-  like  that. 
He  went  to  dance  halls  in  the  Citv  of  Sprinsfield.  I 
saw  a  public  notice  in  the  bulletin.  ****-- 

I  don't  know  how  he  used  the  automobile  after 
be  left  home,  but  I  know  the  mileaoe  reoistered  con- 
siderably over  the  week  ends,  up  into  tln^  liundreds. 
««■**** 

Before  he  left,  he  came  home  at  nil  times  of  tjie 
niifht,  up  until  two  o'cloclc  in  the  mornino'.  This  con- 
tinued for  just  a  few  weeks.  Previous  to  this,  lie  was 
very  indifferent,  and  did  not  take  an\  interest  in  ;-ny- 
thina-  around  the  place  or  talk  to  me  or  the  clnldvcn  or 
anybody  that  was  tliere.  In  former  ver.rs  he  never 
was  out  at  nis'ht,  and  had  treated  me  kindly.  Vv'heu  he 
comruenced  staving-  out  at  ni.olit,  he  v.as  very  cool  and 
indifferent,  did  not  have  anything'  to  sav  to  me  or 
lake  any  interest  in  anvthins'  that  T  tried  to  talk  to 
him  about.  ***  He  would  come  to  the  table  and  not 
sneak  to  me  or  the  children  at  all  up  nntil  he  left. 
T  am  fifty-two,  mv  heaUh  is  verv  poor.  I  have  liad 
one  operation  recently  Doctor  Ditmoie  was  tl'e  doc- 
tor. T  have  had  to  have  help  recentlv  to  do  the  house- 
work." 

On  Cross  Examination  the  appellant,  in  answer  to 
questions,  testified : 

"I  did  not  always  talk  to  him  or  na.a-  about  some 
woman.   '^'***** 

I  charged  him  with  infidelitj';  I  have  seen  him 
with  another  woman.  The  woman  that  is  coiinectect 
with  it  was  in  our  home  pud  that  is  wJiere  T  saw  it. 
1  saw  him  talking  to  her  continually  Vv'heii  she  was 
present,  directing  all  the  conversation  to  lier  and  when 
she  wasn't  present  he  wns  out  working  on  ]ier  car 
and  he  had  notbin.g  to  say  to  the  rest  of  the  farailv 
unless  she  was  there.  She  v.'orked  in  the  office  vrith 
him.  It  wasn't  necessary  for  him  to  devote  all  his 
time  to  her  when  sTie  was  around  his  home.  She  was 
a  roomer,  because  he  put  his  dau.ghtei*  out  of  lier 
room  and  .gave  it  to  lier.  I  told  him  about  my  suspic- 
ions because  he  talked  to  lier  and  fixed  her  ear  on 
different  occasions.  T  don't  want  things  carried  on  in 
my  home  before  my  children.  It  isn't  all  the  evidence 
that  I  had  that  he  talked  to  this  girl.  When  he  .got 
appointed  Chief  Engineer  at  the  State  Por/er  Plant 
he  had  not  been  there  very  lonar  Tintil  he  said  at  home 
one  daA^  he  needed  a  tvpist.  The  man  that  worked 
there  seventeen  vears  didn't  need  one.  He  hadn't  been 
at  his  present  .iob  long  until  he  needed  a  typist  and  he 
went  to  the  Secretary  of  State  and  recommended  this 
party  and  got  her  down  there  in  the  office  -WTjth  him. 
I  never  saw  him  make  love  to  her.  This  is  the  onlv 
woman  I  talked  to  him  about.  My  husband  without 
any  reason  picked  up  and  left  our  home  and  went  with 
her. 
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I  did  not  iias'  him.  I  didn't  suspect,  I  knew  a  lot 
of  tliino's.  I  knew  the  week  she  was  tiiere;  she  had 
not  been  in  the  house  twenty-four  hours  until  1  knew 
it  was  her  that  was  breaking'  up  our  home,  and  he 
was  home  every  evenin.s;-  exce))t  one  nis,ht,  before  that 
lie  was  never  home  and  after  slie  was  .<>one  he  was 
never  home  of  evenin^-s.  He  went  frequently,  every  two 
weeks  he  went  away.    ********* 

My  liusband  tlid  not  pay  me  $100  a  montli  very 
much  of  the  time.  He  has  been  in  the  T)ower  plant 
here  a  year  last  May,  durino-  about  half  that  time  he 
paid  me  $100  a  month.  Prior  to  th.at  time  lie  paid  me 
any  amount  I  asked.  When  he  paid  me  $100  a  month, 
it  covered  jJTOccries  and  school  supplies  for  the  child- 
ren and  those  things.  Other  expenses  are  sas  and  li.i>ht 
ami  clothin.<;-  and  washing'  machine  and  a  lot  of  other 
expense.  There  is  a  material  difference  in  my  needs 
and  v.'ants  when  he  was  pa''ing-  me  $100  a  month,  and 
livinff  with  me  and  when  he  was  paying  me  $100  a 
month  since  he  left.  There  is  one  less  m.outh  to  feed. 
The  material  difference  is  that  he  Tiaid  the  bills.  The 
washino:  machine  wasn't  paid  up  when  he  left.  I  don't 
run  gTocer^^  bills.  There  was  a  clothino-  bill  at  Mvers 
Brothers;  he  paid  it  up  to  the  time  he  left.  There  is 
a  bill  now  at  Mvers  Brothers  for  the  children's  cloth- 
ing'. I  am  concerned  about  it  because  the  Credit  Bu- 
reau and  Myers  Brothers  Iveen  sending-  me  statements. 
I  don't  know  whether  Mr.  Dare  has  paid  the  dental 
and  doctor  bills.  There  is  the  children's  dental  bill 
around  $12.  Dr.  M-ixwell  is  the  dpnti'^t  and  he  has 
not  been  paid  that  I  know  of.  nor  has  been  Dr.  Dit- 
more  for  treating  Louise."  ********* 

"I  w^as  not  caught  telling  him  I  would  blow  hi^ 
brains  out.  T  told  him  I  ought  to  kill  him  a  short  time 
before  he  left . ' ' 

On  Re-Direct  Examination  the  appellant  said: 

"I  told  him  I  ought  to  kill  him  because  he  had 
been  out  with  that  woman  at  the  swimming  pool  be- 
fore our  little  fourteen  year  old  daughter.  It  was  on 
Jime  23,  1930.  Mr.  Dare  said  he  was  there.  My  daugh- 
ter said  he  was  there,  she  saw  him  at  the  swimming 
pool.  This  same  woman  that  roomed  in  our  house  was 
.■•wimming'  there  too.  When  I  spoke  to  him,  he  said 
he  had  a  right  to  go  where  he  pleased.  1  first  ques- 
tioned my  husband's  conduct  at  Alton  v,-h.en  we  were 
living  there,  because  of  the  way  he  acted  at  home 
there  with  me  and  the  children.  He  acted  very  cold 
and  indifferent  and  sent  us  away  to  my  sister 's_  in 
Nebraska  on  a  vacation.  I  knew  there  was  something- 
wrong  with  him,  but  I  did  ]iot  know  exactly  what  it 
v\'as  until  I  got  back  home,  when  I  found  out  thatit 
was  a  woman.  Her  name  was  Bell  Olden.  I  wrote  him 
Die  night  we  were  coming-  home  and  he  did  not  meet  us 
and  we  were  walking  up)  and  when  we  got  in  sight  of 
the  home  I  saw  him  stoD  the  car  and  pick  her  up  and 
she  got  in.  He  told  me  about  his  infidelity.  PIe_ con- 
fessed to  me  that  the  woman  had  been  there  two  nights 
A\hile  I  was  gone  and  slept  witli  him,  in  my  own  house, 
in  my  own  bed.  I  complained  of  it.  When  he  confessed 
to  me,  why  we  became  reconciled.  ******'*** 

After  we  moved  from  Alton,  everything  went  well. 
I  did  not  nag  at  my  husband  while  we  vv-ere  living  to- 
gether. To  make  the  home  life  pleasant,  I  cooked  the 
meals  and  kept  my  house  in  order,  kept  the  washing 
and  ironing  and  mending  done,  anything  that  Mas  to 
be  dene.  I  had  my  husband's  meals  on  iiineand  kept 
a  nice  clean  house.  I  mended  and  washed  his  clothes 
and  made  his  underwear.  I  did  everything  to  make 
his  home  life  pleasant  and  did  nothing  I  know  of  to 
make  it  unpleasant.  My  husband  is  a  strong  healthy 
man.  After  the  notice  was  put  in  the  paper,  I  could 
not  get  credit,  neither  my  husband's  credit  nor  mv 
own  credit.  My  credit  Avas  destroyed  on  account  of  his 
advertising-  he  Avould  not  be  responsible.  ***«****" 

I  would  accept  him  back  if  he  would  come  back. 
The  home  stands  open  for  him. 
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On  Re-Cross  Kxamiu;itiou  appellant  testified  lur- 

ther: 

"I  did  notliiii.n'  to  send  liini  away  from  borne.  I 
do  recall  callini;'  ijini  some  names  before  he  left.  1 
did  not  call  him  unspeakable  or  vile  names." 

The  appellee  testified  as  follows : 

"My  name  is  Francis  IS.  Dare,  i  am  Chief  liiu- 
f^ineer,  cSectetary  of  .State's  office,  in  charj;e  of  the 
i-'ower  Plant.  My  salary  is  fis-e  thousand  dollars  an- 
nually.   ********* 

The  f2JiV\  that  came  to  our  home  wanted  to  room 
there;  she  was  chanf;inj^  her  rooming-  place  and  my  wife 
had  roomers  anil  J  su^ftested  that  she  «o  over  and  ask 
my  wife.  1  believe  my  daughter's  room  was  turned 
over  to  her.  it  wasn't  my  suKS'CStion;  it  was  just  that 
arran.i>'emeut  was  made,  i  never  at  any  time  made  love 
or  any  undue  advances  to  this  s'irl.  As  to  the  testi- 
mony about  beiuK  out  to  tlie  swmmunii;  pool,  i  think 
that  was  June  20,  nothiuiJ'  wron^-  about  it.'*''****'"* 

I  said  at  the  beMiumn.o  i  tried  to  work  about  the 
house,  then  1  told  her  i  wasn't  interested  when  she 
brought  the  subject  up.  i  meant  that  i  wasn't  inter- 
ested because  1  ivdd  too  much  on  my  mind,  as  i  was 
busy  workino-  for  tlie  State,  had  a  lot  of  responsibili- 
ties. Slie  accused  me  of  bein.i;  out  with  other  vromeii 
indiiectly,  intimating'  3'es.  There  was  no  reason  or 
cause  for  it,  for  I  liad  jiot  been.  Once  in  a  while,  she 
would  accuse  of  me  of  this.  She  said  she  ouKht  to  kill 
me.  She  accused  me  of  bein,2  out  to  the  swimmin.:^- 
pool  and  taking'  this  woman  out  there  and  come  at 
me  with  foul  ianguase  and  called  me  a  God  dam  son 
of  a  bitcji  a)id  hoar  master  and  1  eventually  said  1 
v.ns  through  and  would  leave  just  for  the  interest  of 
the  children  so  they  could  be  brought  up  in  more  coii- 
Seni.d  surroundina,s.  That  was  my  reason  for  leaviuM' 
the  liome.  When  she  talked  to  me,  I  never  talked  back, 
I  don't  arffue. 

As  to  the  episode  at  Alton,  It  was  understood  per- 
fectly that  it  Avould  never  be  mentioned  a.ii'ain,  and_  I 
kept  my  part  of  it.  *'*"**  She  nap'sed  me  when  I  came  in 
from  beins'  out  late  at  ni.^ht.  I  made  little  answer  io 
it." 

The  evidence  is  clearly  to  the  effect  that  tlie  ap- 
pellee voluntarily  abandoned  his  wife  and  family  and 
his  home;  and  tliat  he  has  no  intention  of  resuming 
his  marital  relations  with  his  wife  nor  returning  to  his 
home;  and  that  the  separation  between  husband  and 
wife,  brought  about  by  the  appellee,  is  permanent. 
Concerning  the  trouble  between  the  parties,  it  appears 
to  have  been  caused  by  the  appellee's  attentions  to 
other  women,  which  in  one  instance  at  least,  resulted 
in  a  violation  of  his  marriage  vows  and  obligations. 
In  reference  to  the  marital  disturbance  caused  by  the 
last  woman  who  appeared  upon  the  scene,  the  appel- 
lant testified  that  along  about  October  preceding  their 
separation,  which  w^as  in  the  following  June,  the  ap- 
pellee treated  her  cooly  and  with  a  lack  of  considera- 
tion, and  would  not  have  anvthing  to  say  about  the 
place  and  would  come  to  his  meals,  sit  dowai  and  eat 
without  spealving.  He  commenced  staying  out  at 
night;  did  not  seem  to  take  ally  interest  in  anything 
that  she  tried  to  talk  to  him  about;  would 
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como  to  llie  tabic  and  not  speak  to  lier  or  the  chil- 
dren; that  for  a  number  of  montlis  preceding  the  sep- 
aration, he  qnit  living  v.ith  her  as  liis  wife  and  did 
not  co-habit  with  her;  and  that  at  the  time  of  the 
separation  he  said  he  would  leave  but  gave  no  reason. 
That  he  left  and  did  not  come  back  home  again  to 
stay;  but  only  once  to  get  the  rest  of  his'  clothes.  The 
reason  given  by  the  appellee  for  abandoning  his  v\ufe 
and  family  is  that  she  unjustly  complained  about  his 
relations  with  otlier  A\'omen;  and  that  in  connection 
therewitli,  she  called  him  opprobrious  names  and  said 
sbe  ought  to  kill  him  on  that  aceomit.  The  complarnts 
of  the  appellant  concerning  the  other  women  had 
reference  to  the  appellee's  assidious  attention  to  a 
typist  who  worked  in  his  office,  and  which  he  had 
arranged  to  occupy  a  room  in  their  home,  the  suspicion 
aroused  from  the  character  and  extent  of  these  atte]i- 
tions,  from  the  experiences  theretofore  had  with  the 
appellee  to  such  m.atters  before  the  parties  established 
their  residence  at  Springfield,  would  make  it  appear 
as  if  she  had  some  reasonable  grounds  for  suspicions. 
She  denies  that  she  called  him  the  names  which  he  tes- 
tified to,  but  assuming  that  she  did  on  one  occasion 
make  use  of  the  opprobrious  tei-ms  mentioned  by  him, 
it  would  not  be  a  legal  justification  for  appellee's 
abandonment  of  his  wife  and  children  and  home,  nor 
for  a  permanent  separation.  It  is  more  reasonable  to 
conclude  from  all  the  evidence  that  the  real  cause  of 
the  separation  was  some  other  than  the  one  given  by 
the  appellee. 

For  the  reasons  stated,  we  are  of  opinion  that  the 
Court  erred  in  refusing  to  decree  maintenance  in  ac- 
cordance with  the  provisions  of  the  statute  and  dismiss- 
ing the  bill;  and  tJie  decree  rendered  is  therefore  re- 
versed and  the  cause  is  remanded  ^dth  directions  to 
enter  a  decree  providing  for  such  separate  mainten- 
ance of  the  wife  in  accordance  with  the  Statute. 
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General  No.  8600  Agenda  No.  8 

Januaiy  Term,  A.  D.  1932 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Defendant  in  Error, 


HOMER  DUNSWORTH,  PLaiiitiff  in  Error. 
Writ  of  Error  from  County  Court,  McDonough  County 
ELDREDGE^^^J. 


The  plaintiff  in  error  waived  his  right  to  trial 
l)y  jury  and  pleaded  guilty  to  an  information  filed  in 
the  County  Court  of  McDonough  County  by  the  State's 
Attorney  in  which  he  was  charged  with  selling  intox- 
icating liquor  in  violation  of  the  Statute.  The  Court 
sentenced  him  to  confinement  in  the  Illinois  State 
Farm  at  Vandalia  for  a  period  of  six  months  and  in 
addition  thereto  to  pay  a  fine  of  $300.00  a  costs.  No 
Bill  of  Exceptions  has  been  filed  in  this  case. 

The  first  error  as'sigiied  is  in  substance  that  the 
Statute  constituting  the  Illinois  State  Farm  at  Vandal- 
ia and  providing  for  the  confinement  therein  of  persons 
convicted  of  misdemeanors  violates  Sec.  8,  Art.  2  of 
the  Constitution  which  provides  that  no  person  shall 
be  charged  with  a  crime  unless  by  an  indictment  of  a 
grand  jury  in  cases  where  the  punishment  is  impris- 
onment in 
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the  penitentiary.  Tlie  third  assignment  is  also  to  the 
effect  that  the  Statute  is  void  as  it  conflicts  with  the 
Parole  Act  and  violates  said  Section.  The  answer  to 
both  of  these  assignments  of  error  is  that  this  Court 
has  no  jurisdiction  to  pass  upon  the  constitutionality 
of  a  legislative  act  and  also  that  the  Supreme  Court 
has  already  ruled  that  said  Act  is  constitutional .  Peo- 
ple V.  Welch,  331  111.  20. 

The  second  assignment  of  error  is  that  the  Court 
had  no  jurisdiction  to  sentence  the  plaintiff  in  error 
to  the  Illinois  State  Farm  to  work  out  a  fine  and  costs. 
The  Supreme  Court  has  also  held  otherwise  to  this 
contention.  People  v.  Lavendowski,  329  111.  223.  The 
fourth  and  last  contention  is  that  the  sentence  is  \oid 
because  the  Court  did  not  find  the  age  of  the  plaintiff 
in  error.  Where  the  record  contains  no  Bill  of  Excep- 
tions it  will  be  presumed  that  tlie  plaintiff  in  error  was 
more  than  sixteen  years  of  age  in  cases  of  this  char- 
acter and  that  the  Court  properly  exercised  his  dis- 
cretion in  sentencing  him  to  the  State  Farm .  People 
V.  Simmons,  229  111.  201 ;  People  v.  Lavendowski,  supra. 
A  further  answer  to  this  alleged  error  is  tliat  there 
is  no  such  error  assigned  on  the  record. 

There  is  no  reversible  error  and  the  judgment  of 
the  County  Court  is  affirmed. 
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General  No.  8613  Agenda  No.  14 

January  Term,  A.  D.  1932 

FARRELL  STATE  BANK,  a  Corporation,  Appellee, 

vs. 

STELLA  HAMILTON  and  FLOYD  HAMILTON, 

Appellants . 

Appeal  from  Circuit  Court,  Scott  County. 

ELDREDGE,-^J. 

On  May  24,  1929,  Stella  Hamilton  and  her  son 
Floyd  Hamilton  executed  their  promissory  note  for 
the  p.rincipal  sum  of  $1980,  payable  to  themselves  or 
either  of  them  or  order  November  20,  1929  with  in- 
terest at  the  rate  of  seven  per  cent  per  annum.  The 
note  contains  the  usual  power  of  attorney  to  confess 
judgment.  The  note  was  delivered  to  Powers-Beggs 
Co.  It  was  endorsed  by  the  makers  and  by  the  Pow- 
ers-Beggs Co.  and  came  into  the  possession  of  the 
Farrell  State  Bank,  appellee.  On  the  9th  day  of  Jan- 
uary, 1931  in  vacation,  the  Bank  had  entered  a  judg- 
ment by  confession  in  the  Circuit  Court  of  Scott  Coun- 
ty for  the  sum  of  $2215 .  00  and  costs .  On  January  13, 
1931  appellants  filed  their  joint  and  several  motion  to 
set  aside  the  judgment,  for  leave  to  plead  and  to  stay 
the  execution  thereon  and  also  filed  in  support  of  said 
motion  an  affidavit  in  which  it  is  averred  that  the 
note  was  given 
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for  the  purchase  by  Stella  Hamilton  of  the  capital 
stock  of  the  said  Powers-Beggs  Co.  of  the  par  value 
of  $L'000.00;  but  that  it  was  also  expressly  understood 
and  agreed  at  the  time  of  giving  said  note  that  the 
Powcrs-Beggs  Co.  would  hold  the  note  until  Novem- 
ber, 1929  when  it  became  due  and  if  said  Stella  Ham- 
ilton did  not  then  care  to  keep  said  stock  and  pay  the 
note,  the  deal  was  to  be  called  off,  tiie  stock  taken 
back  and  the  note  delivered  to  said  Stella  Hamilton; 
that  the  said  Powers-Beggs  Co.  in  violation  of  its 
agreement  left  sai^l  note  with  the  Farrell  State  Bank 
of  Jacksonville,  Illinois,  as  collateral  for  its  indebted- 
ness and  that  said  Bank  at  all  times  knew  that  the 
note  was  given  as  the  purchase  price  for  stock  of  the 
Powers-Beggs  Co.  and  of  its'  conditional  delivery,  with- 
out consideration,  etc. 

The  Court  entered  an  order  staying  the  execution 
and  continued  the  motion  to  set  aside  the  judgment 
and  for  leave  to  plead  until  the  April  Tenn  of  the 
Court.  The  motion  was  not  heard  until  the  October 
Term,  1931  of  the  Court  when  appellants  made  a  mo- 
tion to  open  up  the  judgTiient  and  for  leave  to  plead. 
The  Court  upon  the  hearing  of  this  motion  denied  the 
same  and  vacated  the  order  staying  the  execution. 
Whereupon  appellants  prayed  an  appeal  to  this  Court 
which  was  allowed.  No  application  was  made  for  a 
Bill  of  Exceptions. 
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nor  was  any  obtained  or  filed .  The  Court  Record  also 
shows  that  the  affidavit  filed  in  support  of  the  motion 
to  open  up  the  judgment,  by  leave  of  Court,  was 
amended  but  the  amendment  no  where  appears  in  the 
record . 

From  the  earliest  days  it  has  been  held  that  af- 
fidavits in  support  of  a  motion  to  open  up  a  judgment 
and  for  leave  to  plead  cannot  become  a  part  of  the  rec- 
ord and  so  cannot  be  considered  on  appeal  unless  they 
are  preserved  in  a  Bill  of  Exceptions.  There  is  nothing 
on  this  appeal  that  this  Court  can  take  cognizance  of 
and  the  judgment  of  the  Circuit  Court  is  affirmed. 
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General  No.  8587  Agenda  No.  6 

October  Term,  A.   D.   1931 

THE  PEOPLE  OF  THE  STATE  OF  H.LINOIS, 

Defendant  in  Error, 

vs. 

LESTER  RICH,  Plaintiff  in  Error. 

Writ  of  Error  to  the  County  Conrt  Tazewell  Coimty 

SHURTLEFF,  J: 

At  the  Ajiril  Term,  A.  D.  1930  of  the  Circnit 
Couit  of  Tazewell  Comity,  Plaintiff  in  Error  was  in- 
dicted by  the  grand  jury  of  said  county  for  an  assault 
with  a  deadly  weapon,  upon  one  Charles'  Jones,  the 
language  of  the  fifth  court  of  the  indictment  belug- 
as follows:: 

"That  Lester  Rich  ihe  better  and  more  par- 
ticular name  and  description  of  the  said  l^estor 
Rich  being   to   the   aforesaid  Grand   Jurors   un- 
known, late  of  tlie  said  County,  on  tiie  19th  da^/ 
of  June  in  the  year  of  our  Lord  One  Thousand 
Nine  Hundred  and  Tliirty  at  a  ad  wit'ui;  the  Coun- 
ty aforesaid,  being  tlicn  and  there  armed  with  a 
ceitain  board,  the  same  then  and  there  being  a 
dangerous  and  deadly  weapon,  with  the  said  board 
then  and  there  and  without  any  considerable  ijro- 
vocalion  whatso^^•e^,  did  unlawfully,  wilfully  and 
maliciously  make   an   assault    in   and   upon   one, 
Charles  Jones,  a  human  being,  then  and  tliere  be- 
ing, with  intent  then  and   there  to'  inflict  upon 
the  person  of  the  said  Charles  Jones,  a  bodily  in- 
jury, contrary  to  the  forni  of  tlie  statute  in  such 
ca-e  made  and  provided,  and  against  the  peace 
and  diginity  of  the  same  People  of  the  State  of 
Illinois. " 
The  indictment  was  certified  to  the  County  Court  of 
<uld  county  for  trial  and,  tber.':^.fter  at  the  April  Term, 
A.   D.   1931,  the  cause  was  tried  before  a  jury  and 
there  was  a  verdict  and  judgment  of  conviction  entered 
against  Plaintiff  in  Error  and  a  fine  imposed  in  the 
sum  of  $250  and  Plaintiff  in  Error  lias  brought  the 
record  by  writ  of  error  to  this  court  for  review. 

Two  substantial  errors  are  pointed  out  on  tJiis 
review:  First,  that  the  verdict  does  not  pupjxn't  r.lie 
judgment  and  penalty;  and  Second,  that  the  verdict 
and  judgment  are  against  the  manifest  vrcight  ■)f  tlie 
testimony.  Y^e  sliall  take  these  in  order.  Over  the 
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objections  of  tlie  defendant,  the  court  instructed  the 
jury:  "The  Court  instructs  the  jury  as  to  the  form  of 
its  verdict.  If  you  find  the  defendant,  Lester  Rich, 
g'uilty  of  an  assault  with  a  deadly  weapon,  the  fortn 
of  your  verdict  may  be:  'We,  the  jury,  find  tiie  de- 
fendant, Lester  Ricli,  guilty  of  an  assault  witJi  a  dead- 
ly weapon  in  manner  and  form  as  charged  in  the  .  .  . 
count  of  the  indictment.'  (Filling  in  the  blank  space 
the  ?nimber  of  the  count  under  which  you  find  the  de- 
fendant guilty) .  "  and  the  jury  found  a  verdict  in  the 
following  form:  "  'We  the  jmy  find  the  defendant, 
Lester  Rich,  gixilty  of  an  assault  with  a  deadly  weapon 
in  manner  and  form  as  charged  in  the  5th  count  of 
the  indictment. 

Signed — Wade  Smelz,  Foreman.'  " 
It  is  contended  that  this  form  of  verdict  is  insufficient 
to  support  the  judgment  and  penalty  entered  and  is  no 
more  than  a  verdict  upon,  assault  and  battery  or  simple 
assault.  It  omits  entirely  the  question  of  provocation 
and  other  matters  of  fact  set  out  in  the  indictment  and 
is  iuFuf f icient .  Defendant  in  Error  contends  that  the 
reference  to  the  fifth  count  of  the  indictment  and  "as 
charged  in  said  count"  makes  the  verdict  sufficient 
in  form.  This  question  has  been  passed  on  in  numer- 
ous cases;  (The  People  v.  Lee,  237  111.  i!72;  The  People 
V.  Bain,  279  id.  209;  The  People  v.  Davidson,  240  id. 
194;  The  People  v.  Morton,  245  id.  530;  The  People 
V.  Jackson  312  id.  612;  and  The  People  v.  Lemen,  231 
id.  197.) 

In  The  people  v.  Lee,  supra,  the  form  of  verdict 
was  as  follows:  "  'We,  the  jury,  find  the  defendant 
Leona  Garity  guilty  of  harboring  a  female  under  the 
age  of  eighteen  years  in  a  house  of  prostitution,  in 
manner  and  form  as  charged  in  the  indictment.'  "  The 
court  held:  "But  there  is  here  a  much  more  serious  ob- 
jection to  the  verdict.  The  verdict  does  not  find,  di- 
rectly or  by  necessary  implication,  that  plaintiffs  in 
error  were  the  keepers  of  the  house  of  prostitution  or 
that  the  female  harbored  therein  was  unmarried.  These 
were  both  essential  elements  of  the  offense  and  consti- 
tuted material  facts  in 
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issue  at  the  trial.  If  the  verdict  had  been  simply,  'We, 
the  jury,  find  the  defendants  guilty,'  witliout  specify- 
ing of  what  the  defendants  were  found  guilty,  under 
the  authority  of  Armstrong  v.  People,  37  111 .  459,  and 
Davis  V.  People,  50  id.  199,  it  would  be  sufficient;  or 
if  the  verdict  had  found  the  defendants  guilty  as 
charged  in  the  indictment  it  would  clearly  be  sufficient 
under  the  authority  of  People  v.  Murphy,  188  111.  144, 
Donovan  y.  People,  supra,  and  many  other  cases.  But 
the  difficulty  with  the  verdict  in  the  case  at  bar  is 
that  it  finds  plaintiffs  in  en-or  guilty,  and,  following 
the  word  'guilty,'  the  verdict  specifically  states  of 
what  they  are  found  guilty, — that  is  to  say,  they  are 
found  guilty  of  'harboring  a  female  under  the  age  of 
eightc'en  years  in  a  house  of  prostitution . '  This  lang- 
uage is  not  broad  enough  to  embrace  the  finding  upon 
all  the  essential  elements  of  the  offense.  Nor  could 
it  be  said  that  the  reference  to  the  indictment  would 
aid  this  finding.  The  plain  meaning  of  the  verdict  is 
that  the  defendants  are  found  guilty  of  harboring  a 
female  under  the  age  of  eighteen  years  in  a  house  of 
prostitution,  as  those  specific  facts  are  charged  in 
the  indictment.  The  cause  in  the  verdict,  'in  manner 
and  form  as  charged  in  the  indictment,'  refers  to  the 
indictment  for  the  facts  whicli  are  specially  found  in 
the  verdict,  and  cannot  be  held  to  incorporate,  by  ref- 
erence, other  facts  upon  which  there  is  no  finding. 
The  verdict  is  insufficient  to  authorize  a  judgment  of 
guilty.  " 

In  The  People  v.  Bain,  supra,  the  form  of  verdict 
was:  "We  the  jurj-  find  the  Defendant  *  *  *  giiilty  of 
alloAving  Regina  Jesse,  an  unmarried  female  under  the 
age  of  eighteen  years,  to  stop  and  room  in  a  house  of 
prostitution  in  manner  and  form  as  charged  in  the  in- 
dictment," and  the  court  cites  the  same  reasoning  and 
language  used  in  the  Lee  case . 

The  case  of  The  People  v.  Lemen,  supra,  is  in  all 
respects  the  same  as  this  case,  in  which  the  jury  found 
a  verdict  as  follows,  "  'We, 
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the  jury,  find  the  defendant,  Julius  Lenien,  guilty  of 
assault  with  a  deadly  weapon  with  intent  to  do  a 
bodily  injury,  as  charged  in  the  indictment,  and  we 
find  the  age  of  the  defendant  to  be  .  .  .  years.'  "  And 
the  court  held:  "The  form  given  and  the  verdict  re- 
turned both  referred  to  the  indictment,  but  the  refer- 
ence did  not  aid  either,  since  the  verdict  was  only 
a  finding  that  the  assault  was  committed  with  a  dead- 
Ij^  weapon  witli  intent  to  do  a  bodily  injurj',  as  charged 
in  the  indictment,  and  did  not  include  all  that  was 
charged  in  anj'  count  of  the  indictment  or  all  which 
w^ould  constitute  the  crime.  If  the  jury  had  found  the 
defendant  guilty  as  charge  in  some  designated  count 
of  the  indictment  the  verdict  would  have  included  all 
the  necessary  elements  of  a  crime,  but  as  returned 
the  jury  neither  found  that  the  assault  was  one  where 
no  considerable  provocation  appeared  or  where  the 
circumstances  of  the  assault  showed  an  abandoned  or 
magiignant  heart."  This  seems  to  be  the  elementary 
rule  laid  down  by  the  authorities  and  we  arc  com- 
pelled to  follow  them.  The  testimony  in  this  case  is 
extensive.  A  part  of  it  stated  by  Plaintiff  in  Error 
is  as  follows:  Plaintiff  in  Error  was  twenty-six  years 
of  age  at  the  time  he  is  alleged  to  have  made  the  as- 
sault. He  rented  a  farmi  of  one  hundred  thirty  acres 
from  his  father,  Daniel  Eicli.  He  lived  upon  this  farm 
with  his  wife  and  child . 

Early  in  the  Spring  of  1930,  he  made  appli- 
cation to  the  juvenile  probation  officers  of  Peoria 
County  for  a  boy  to  assist  him  in  liis  farm  work.  On 
tlie  23rd  of  April  of  that  year,  Mrs.  Florence  Merrill, 
one  of  the  probation  officers  of  Peoria  County,  sent 
Charles  Jones,  then  thirteen  years  of  age,  and  tlu- 
complaining  witness  in  this  case,  to  the  home  of  the 
plaintiff  in  error.  This  boy,  and  his  five  brothers 
and  sisters  had  been  taken  from  their  parents  about 
two  months  previously  because  of  lack  of  proper  par- 
ental care.  Immediately  prior  to  going  to  the  home 
of  Lester  Rich,  Charles  Jones  had  been  confined  in  the 
Detention  Home  in  Peoria .  He  was  a  neglected  child, 
and  had 
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been  neglected  all  his  life.  He  was  born  in  Iowa  and 
for  five  j^ears  of  his  short  life  he  liad  been  in  a  juvenile 
home  in  that  State,  prior  to  being  brought  to  Peoria 
by  his  parents.  The  Plaintiff  in  EiTor  was  to  give  him 
a  home  and  teach  him  to  do  fann  work. 

On  tlie  26th  of  May,  just  a  little  over  one  month 
after  his  arrival  at  the  farm,  he  stole  a  pocket  book 
containing  fifty  dollars,  belonging  to  the  Plaintiff  in 
Error.  He  hid  the  pocketbook  and  money  by  burying 
it  in  a  com  field  aljoining  the  house.  He  did  tliis  in 
the  day  time  while  the  Plaintiff  in  Error  Was  work- 
ing in  the  fields,  and  while  the  wife  of  the  Plaintiff 
in  Error  was  working  in  the  gardens.  The  boy  then 
ran  away.  Eich  discovered  that  the  boy  had  left  the 
place  and  immediately  looked  for  his  pocketbook  and 
money  and  found  that  they  were  gone.  He  saw  the 
boy  going  down  the  road  about  eighty  rods  away.  He 
started  on  foot  in  pursuit.  Presently  he  was  joined  by 
a  woman  in  an  automobile  and  by  several  men  to  whom 
lie  stated  the  boy  Avas  running  aAvay  with  fifty  dollars. 
Rich  caught  the  boy  anfl  it  is  possible  tliat  in  sub- 
duing him  he  hit  him  with  his  hands,  or  with  a  switch, 
though  he  denies  this.  He  took  the  boy  back  to  his 
house  and  threatened  to  whip  liim  if  he  would  not  tell 
where  the  pocketbook  and  money  were.  He  refused, 
and  Rich  hit  him  with  a  switch.  To  avoid  further 
whijiping,  he  then,  in  the  presence  of  Ricli,  Tom  Riggs 
and  Samantha  Riggs,  who  were  witnesses  in  the  case, 
clim-bed  over  a  fence  into  the  corn  field  and  dug  up 
the  pocketbook  and  money. 

When  the  boy  came  to  the  farm  his  face  was 
covered  with  sorJs  and  pimples.  Plaintiff  in  Error 
had  procured  a  salve  and  had  done  much  to  heal  tliese 
up.  The  boy  was  driving  a  team  on  a  corn  cultivator 
in  the  field  and  left  the  team  standing.  Later  he  start- 
ed the  team  and  ran  and  jumped  on  the  seat  after  the 
cultivator  had  started,  and  injured  one  of  his  legs  back 
of  the  knee.  This  was  seen  and  stated 
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by  Jones  to  several  witnesses.  The  cliarge  in  the  boy's 
testimony  is  as  follows:  After  suiiper,  Lester  and  I 
went  out  to  the  barn,  and  I  got  up  in  the  hayloft .  He 
told  me  he  was  going  to  give  me  a  whipping  for  not 
bringing  the  cows  back  fast  enough;  he  picl^ed  up  a 
board  and  rope;  we  started  scuffling;  he  put  his 
paws  in  my  face  and  scratched  me;  he  tiecl  me  up  and 
started  whipping  me;  his  wife  camq  and  told  him  to 
quit.  No  one  else  was  there.  He  whipped  me  with  a 
board  about  one  inch  thick,  two  feet  long  and  three 
inches  wide.  He  tied  me  with  a  thin  rope  to  a  post, 
facing  the  post.  After  he  tied  me,  he  whipped  me 
with  the  board  on  my  back  and  around  my  legs.  He 
tried  to  put  his  arm  around  my  neck,  and  put  his  paws 
in  my  face,  when  we  was  scuffling,  and  scratched  me. 
After  his  wife  came  and  told  him  to  stop,  he  did  stop 
beating  me.  It  was  claimed  this  occurred  on  the  six- 
teenth of  June,  several  weeks  after  the  pocketbook 
was  stolen.  The  boy  left  the  farm  on  the  tAventieth  of 
June  and  ran  aAvay.  He  spent  two  or  three  days  wan- 
dering around  in  the  fields  and  on  Saturday  evening 
came  into  Deerfield,  a  small  village.  As  Plaintiff  in 
Error's  statement  shows,  in  Deer  Creek,  he  first  met  a 
blacl- smith  by  the  name  of  Lewis.  He  asked  Lewis  for 
money  with  which  to  get  something  to  eat.  Lewis 
gave  him  a  quarter.  He  next  stopped  at  the  home  of 
W.  D.  Ferguson.  Mr.  Ferguson  was  sitting  on  his 
front  porch  with  a  caller  by  the  name  of  Series.  The 
boy  asked  for  something  to  eat.  He  was  taken  into 
the  house  and  given  a  heavy  supper.  He  told 
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Ferguson  and  Series  (who  died  before  the  trial),  that 
he  had  walked  from  a  place  ten  miles  east  where  he 
had  been  working  for  a  man  named  Sam  White.  He 
said  that  he  and  Wliite  were  on  a  wagon  and  that 
the  team  ran  away.  Fergnson  asked  him  how  he  got 
the  pimples,  and  lie  rejiilied,  "Sam  Wliite  got  !uirt 
bad,  and  that's  the  way  I  got  the  scratch."  He  said 
that  Wliite  was  hurt  so  badly  that  he,  Cliarles  Jones, 
had  to  quit  the  job.  He  asked  for  work,  and  Ferguson 
directed  him  to  go  down  to  where  there  v.-ere  lights  in  a 
shop,  and  that  probably  he  would  find  a  farmer  there 
who  would  give  him  work .  Ferguson  could  see  nothing 
the  matter  with  him  except  the  pimples  on  his  face. 

The  boy  v/alked  down  the  street  and  met  Robtrt 
Alexander.  He  asked  Alexander  for  money  with 
which  to  get  something  to  eat.  Alexander  gave  him 
forty  cents.  He  went  into  a  restaurant  and  Alexander 
followed  him.  Alexander  testified  that  he  noticed  at 
the  time  that  the  boy's  face  was  skinned.  Evan 
Phillips,  a  witness  for  the  People  was  in  the  restaurant 
and  he  says  that  tlie  boy's  face  and  ears  were  scratch- 
ed. He  says  that  they  stripped  him  for  the  purpose 
of  examining  him,  and  that  he  saw  a  mark  on  his  back 
and  another  mark  on  the  under  side  of  his  leg,  and  one 
on  tlie  front,  but  that  there  was  no  bruise  on  the  back; 
just  a  small  scratch .  He  says  that  probably  fifty  peo- 
ple wei-e  around  there.  Emit  Wunnnest,  another  wit- 
ness for  the  People  was  also  present  at  the  restaurant. 
He  noted  that  the  boy's  face  was  stratched  and  that 
one  finger  nail  was  partly  torn  lose,  but  he  does  not 
appear  to  have  been  in  the  restaurant  when  his  clothes 
were  removed. 

The  evidence  is  pretty  clear  as  to  what  started 
the  examination  in  the  restaurant.  Mrs.  Merrill,  a 
woman  of  the  highest  character. 
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testified  that  Cliaries  told  her  that  Alexander  told 
him  what  to  say  about  Rich .  The  boy  was  taken  to  the 
town  hall  for  further  examination. 

In  the  meantime,  Lester  Rich  and  his  v/iie  anu 
baby  had  driven  into  Deer  Creek  for  rlie  purpose  of 
calling-  on  friends.  Lester  left  his  car  jjarked  at  the 
curb,  with  his  wife  and  baby  in  it,  mid  walked  down 
the  street.  He  knew  nothing  of  the  storm  that  was 
brewing  against  him  until  EiAvalt  Wurmnest,  a  wit- 
ness for  the  People,  stepped  up  in  front  of  him  iwvA 
without  saying  anything,  gave  him  a  violent  blow  in 
the  fiice  that  knocked  him  out  into  the  street.  Rich 
got  up  and  he  was  grabbed  by  a  number  of  people 
and  taken  to  the  tawn  hall  where  Charles  Jones  had 
been  taken,  and  was  then  engaged  in  telling  his  story. 

There  is  a  great  contrarity  of  statements  as  to 
what  took  place  at  the  town  hall.  Some  of  the  wit- 
nesses stated  that  Rich  admitted  he  struck  the  boy 
with  a  board  "but  did  not  know  there  was  a  nail  in 
it.  "  An  equal  number  deny  that  Rich  made  any  such 
statement.  The  boy  was  examined  by  physicians  and 
no  marks  were  shown  that  would  indicate  a  beating 
with  the  board  indicated,  except  the  sore  on  the  back 
of  the  leg,  under  the  knee,  caused  by  the  corn  culti- 
vator. Plaintiff  in  Error  did  state  at  the  town  hall 
that  he  mentioned  striking  the  boy  with  a  switch  or 
stick  earlier  in  the  spring,  when  the  pocketbook  was 
stolen . 

It  was  stipulated  in  the  record  that  if  any  offense 
was  committed  in  this  cause  it  occurred  on  the  six- 
teenth day  of  June,  1930,  or  not  at  all.  If  it  occurred 
as  the  boy  Jones  stated,  then  the  witnesses  Thomas 
Riggs,  Samantha  Riggs  and  Frank  Riggs,  father, 
mother  and  brother  of  Plaintiff  in  Error's  wife,  com- 
mitted perjury,  in  addition  to  Plaintiff  in  Error.  The 
boj-,  Jones,  told  varied, 
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different  and  inconsistent  stories  of  all  that  took  place. 
The  only  substantial  proof,  from  a  reading  of  the 
record,  to  sustain  the  verdict  is  the  testimony  of  the 
witnesses  as  to  what  Plaintiff  in  Error  said  at  the 
town  hall  on  Saturday  evening,  and  this  is  not 
strengthened  by  the  methods  taken  to  bring  that  meet- 
ing about. 

Upon  reading  the  entire  record  carefully,  it  does 
not  leave  the  mind  at  all  clear  that  the  proofs  show 
Plaintiff  in  EiTor  guilty  beyond  a  reasonable  doubt 
or  that  the  verdict  is  in  accord  with  the  manifest 
weight  of  the  evidence. 

For  the  reasons  stated,  the  verdict  and  judgment 
of  the  County  Court  of  Tazewell  County  are  reversed 
and  the  cause  remanded. 

Eeversed  and  Remanded. 
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General  No.  8621  Agenda  No.  18 

Jamiaiy  Term,  A.  D.   1932 

MT.  PULASKI  AUTO  COMPANY,  Appellant 

vs. 
CORDIA  STARE,  Appellee. 

Appeal  from  the  Countj'  Court  of  Logan  County 

SHURTLEFF,  J: 

This  case  has  been  before  this  court  at  a  former 
term,  General  No.  8487,  Mt.  Pulaski  Company  Inc., 
appellant,  v.  Cordia  Starr,  appellee,  260  111 .  App .  637. 
At  the  former  hearing  the  coui-'t  stated  the  case  as  fol- 
lows: "The  record  in  this  case  discloses  that  the  ap- 
pellee Cordia  Starr  purchased  a  Dort  roadster  auto- 
mobile from  the  appellant  Mt .  Pulaski  Auto  Company, 
for  the  sum  of  $750.00,  on  July  9,  1922;  and  in  pay- 
ment therefor  gave  a  judgment  note  on  that  day  for 
the  amoimt  of  the  purchase  price.  The  appellant  took 
judgment  on  the  note  referred  to  on  the  17th  day  of 
August,  1929,  in  the  county  court  of  Logan  County. 
Thereafter  on  motion  of  the  appellee  the  judgment 
was  opened  and  leave  was  given  to  him  to  plead  in  de- 
fense; and  thereafter  the  appellee  filed  three  special 
pleas;  in  the  first  plea  he  averred  that  he  paid  to  the 
appellant  and  that  the  appellant  accepted  from  him,  a 
certain  Dort  roadster  automobile  of  the  value  of  the 
amount  of  said  promissory  note;  and  that  the  appel- 
lant accepted  the  same  in  full  satisfaction  of  the  note 
and  discharge  thereof.  The  defense  in  the  second  and 
third  pleas,  is  based  on  the  averment  therein,  that  ap- 
pellee purchased  the  automobile  in  question  upon  the 
express  condition,  that  the  father  of  the  appellee  would 
approve  of  such  purchase;  and  then  and  there  signed 
and  delivered  the  promissory  note  in  question  to  evi- 
dence 
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the  purchase  price ;  tliat  the  father  of  the  appellee  dis- 
approved of  his  purchase;  and  that  thereupon  he  re- 
turned the  automobile  to  the  appellant;  and  that  the 
appellant  received  and  accepted  the  automobile  as  a 
discharge  of  the  indebtedness  represented  by  the  note . 

' '  The  trial  of  the  case  resulted  in  a  verdict  of  the 
jury  finding  the  issues  in  favor  of  the  appellee;  where- 
upon the  court  rendered  judgment  in  bar  of  the  action . 
This  appeal  is  ijrosecuted  from  the  judgment . ' ' 

Two  juries  have  now  heai'd  the  proofs  in  this  case 
and  found  a  verdict  for  appellee.  The  same  presiding 
judge  has  heard  the  proofs  and  seen  the  witnesses  upon 
the  stand  and  has  twice  refused  to  grant  a  new  trial. 
The  record  in  the  first  case  is  not  before  us,  and  it  is 
more  than  likely  that  appellee  submitted  additional 
proofs  at  the  second  trial.  Appellee's  pleas  submitted 
an  issue  of  fact  to  the  jury,  any  one  of  which  proving 
true,  would  be  in  bar  of  the  action.  Appellant's  fourth 
replication  submitted  a  new  issue  to  the  jury,  which 
was  denied  and  issue  made  to  the  county .  This  fourth 
replication  was  pleaded  in  bar  to  appellee's  three 
pleas  and  in  addition  raised  new  matters.  The  sub- 
stance of  said  fourth  replication  was :  ' '  that  on  to-wit, 
June  9,  1922,  plaintiff  sold  and  delivered  to  the  de- 
fendant a  certain  Dort  roadster  automobile  and  de- 
fendant accepted  and  received  the  said  Dort  roadster 
automobile  in  payment  therefor  and  executed  and  de- 
livered to  the  plaintiff  his  promissorj^  note  in  said 
declaration  set  forth  and  avers  that  thereafter  said  de- 
fendant brought  to  the  defendant  said  automobile  and 
and  requested  plaintiff  for  and  in  behalf  and  as  agent 
of  the  defendant  to  sell  the  said  Dort  roadster  automo- 
bile for  the 
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said  dofendant  and  to  accept  and  receive  the  proceeds 
of  such  sale  and  apply  the  same  as  credit  and  payment 
upon  the  said  promissory  note,  and  avers  that  there- 
after in  consideration  of  the  premises  and  at  the  re- 
quest of  defendant  afoi'esaid  did  sell  the  automobile 
of  said  defendant  for  its  reasonable  value  and  did  re- 
ceive the  proceeds  of  said  sale  and  credit  the  same 
upon  the  promissory  note  the  full  amount  thereof  and 
that  the  amount  in  said  declai-ation  set  forth  and  in 
said  judgment  entered  was  and  is  the  amount  of  said 
promissory  note  and  the  sums  therein  agreed  to  be 
paid  for  giving  full  credit  thereon  for  said  payment 
credited  as  proceeds  of  the  sale  of  said  automobile 
and  avers  that  thereafter  the  defendant  promised  the 
plaintiff  to  pay  the  said  sums  of  money  in  said  promis- 
sory note  set  forth  and  then  and  there  due  and  owing 
after  crediting  said  payment  thereon,  yet  although 
often  requested  defendant  has  not  paid  the  said  sums 
nor  any  part  thereof  but  wholly  refuses  so  to  do .  " 

The  original  transaction  took  place  and  appellee 
signed  said  note,  due  and  payable  one  year  after  date, 
on  the  ninth  day  of  June,  1922.  The  jjrincipal  of  the 
note  was  $750.  The  Dort  car  was  not  sold  by  appel- 
lant until  September  8,  1924,  and  this  suit  was  not 
started  or  the  note  entered  in  judgment  until  August 
17,  1929.  Appellee's  father,  Fred  Starr,  died  on  June 
9,  1929,  about  two  months  befoi'e  the  suit  v^as  st«-.'ted. 
From  the  time  the  note  was  given  on  June  9,  1922, 
and  from  the  time  the  Dort  car  was  returned  to  ap- 
pellant on  June  10,  1922,  it  is  conceded  by  all  the 
witnesses  that  appellant  or  any  one  in  its  behalf,  never 
made  any  demand  for  the  pa^^nent  of  the  note  from 
appellee  or  any  other  person;  never  notified  appellee 
of  the  sale  of  the  Dort  car,  or  the  price  received  there- 
for, or  of  the  indorsement  of  $425  or  any  other  sum 
upon  appellee's  note,  and  that  there  was  no  communi- 
cation between  these  parties  upon  this  subject  until 
the  entry  of  said  note  in  judgment 
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on  August  17,  1929. 

Tliree  witnesses  testified  for  appellant,  Clarence 
Downing,  Floyd  Downing  and  a  Mr.  Musick,  who  was 
selling  cars  for  appellant,  the  Downings .  Appellee  tes- 
tified that  for  about  ten  days  Musick  and  Downing 
had  asked  him  if  he  didn't  want  a  car  and  he  said  he 
did.  Appellee  was  just  twenty-two  years  of  age  and 
was  farming  in  partnership  with  his  father  on  a  small 
farm.  Appellee  testifies  that  he  told  them  he  could 
not  buy  a  car  unless  his  father  was  willing.  Appellee 
testified  that  when  the  note  was  made  by  Clarence 
Downing,  as  appellee  remembers,  he  told  him  lie  was 
in  partnership  with  his  father  and  could  not  take  the 
car  unless'  his  father  was  willing.  He  says  Clarence  re- 
plied: "It  would  probably  be  all  right. "'  Appellee  tes- 
tifies that  when  he  took  the  car  home  his  father  told 
him  if  he  kept  the  car  he  would  forfeit  his  interest 
in  the  partnership,  and  appellee  testifies:  "Next  d;iy 
I  took  the  car  back  to  the  garage  in  tlie  morning,  be- 
tween six-thirty,  seven  or  eight  o'clock;  that  was  on 
June  10,  1922;  I  was  out  in  front  of  the  Mt.  Pulaski 
Auto  Company  garage  on  June  10,  1922,  about  noon; 
saw  the  ear  standing  outside  on  the  south  side  of  the 
door  of  the  building;  I  saw  Clarence  Downing  stand- 
ing outside  of  the  garage  at  that  time,  I  believe.  He 
was  about  fifteen  feet,  I  should  judge,  from  the  car; 
had  a  conversation  with  Clarence  at  that  time .  I  told 
him  that  I  could  not  take  the  car  on  account  of  my 
father  objected  to  it  and  he  was  rather  angry  and  I 
would  lose  my  place  or  shares,  if  I  did  take  it;  I  told 
Clarence  Downing  that  my  father  told  me  that.  Clar- 
ence said,  'Well,  tliat  won't  last  very  long;  probably 
he  will  get  over  that;'  wasn't  there  very  long.  I  don't 
believe  I  saw  the  car  after  that." 
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Musick  and  Floyd  Downing  drove  out  and  had  a 
talk  with  appellee's  father  before  appellee  took  the 
car  home.  They  did  not  get  much  out  of  appellee's 
father,  but  testified  he  said  that  it  was  for  the  boy 
to  do  as  he  wanted  to  do .  One  peculiar  thing  about  the 
note  drawn  up  by  Clarence  Downing  is'  that  it  reads, 
"We  or  either  of  us",  and  does  not  jiurport  to  be  an 
individual  note. 

As  to  the  proofs,  appellee's  testimony  as  to  pro- 
curing the  assent  of  his  father  is  contradicted  by  the 
testimony  of  Musick  and  the  two  Downings .  There  are 
facts  and  circumstances  in  the  case,  which  corroborate 
appellee.  There  is  a  direct  conflict  in  the  testimoiiy. 
There  can  be  no  question  but  that  the  testimony  of 
either  appellant  or  appellee  standing  alone  would  yup- 
port  a  verdict.  In  NeH  v.  Nell,  234  111.  App.  166,  this 
court  said:  "Thei'e  was  a  direct  conflict  of  testimony 
between  the  parties,  and  the  jury  who  were  the  judges 
of  the  credibility  of  the  witnesses,  having  evidently 
given  credence  to  tlie  evidence  of  appellee  rather  tlian 
to  that  of  appellant  the  only  real  question  involved 
upon  this  appeal  is  as  to  whether  or  not  appellee 's  evi- 
dence is  in  law  sufficient  to  sustain  the  verdict.  "  And 
again  this  court  said  in  Leeper  v.  Gay,  253  111.  App. 
183:  "The  jury  heard  the  testimony,  had  the  witnesses 
before  them.,  and  wliile  the  proofs  are  conflicting  we 
cannot  say  that  the  verdict  is  against  the  manifest 
weight  of  the  testimony  and  appellee  is  entitled  to  all 
the  favorable  inferences  to  be  drawn  therefrom.  (Dick 
V.  Zimmerman,  105  111.  App.  615,  616;  O'Brien  v. 
Palmer,  49  111 .  72,  and  Hess  v.  Rosenthal,  55  111.  App. 
324.) 

"Inasmuch  as  the  evidence  of  either  side  to  the 
controversy,  standing  alone  in  the  record,  would  sup- 
port a  verdict,  the  verdict  may  be  accepted  as  decisive 
of  the  controversy.  (Abrams  v.  Rideout,  101  111.  App. 
131;  Watson  v.  Fagner,  105  111.  App.  52,  affirmed  208 
111.  136;  Whitsell  v.  Rising,  109  111.  App.  91. ) " 
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In  Grosch  v.  Mendota  National  Bank,  239  111. 
App.  521,  the  court  said:  "Even  where  there  is  a  con- 
flict in  the  testimony  and  the  evidence  of  the  success- 
ful party  when  considered  by  itself  is  sufficient  to  sus- 
tain the  verdict,  an  appellate  tribunal  will  not  set 
aside  the  judgment  unless  it  is  satisfied  that  it  is  mani- 
festly against  the  weight  of  the  e^■idence.  Shevaiier 
V.  Seager,  121  111.  564;  Chicago  &  J.  Elec.  Ry.  Co.  v. 
Barrows,  128  111.  App.  11." 

In  The  People  v.  Egan  2-i-l  111.  App.  197,  the  court 
said:  "As  to  the  verdict  of  a  jury  where  the  evidence 
is  conflicting,  it  was  said  in  the  case  of  Illinois  Cent. 
V.  Gi-lls,  68  111.  317,  319:  'If  any  rule  of  this  court  can 
be  so  well  established  as  to  be  neither  questioned  nor 
require  the  citation  of  authorities  to  support  it,  it -is 
that  a  verdict  will  not  be  set  aside  wlienever  there  is 
a  contrariety  of  evidence  and  the  facts  and  circum- 
stances, by  fair  and  reasonable  intendement,  will  auth- 
orize the  verdict,  notwithstnding  it  may  appear  to  be 
against  the  strength  and  weight  of  the  testimony. '  To 
the  same  effect  are  the  follov.'ing  cases:  Bradley  v. 
Palmer,  193  111.  15,  89;  Carney  v.  Sheedy,  295  111.  78, 
83;  Blackhurst  v.  James,  304  111.  586,  592.  It  has  also 
been  held  that  a  reviewing  court  should  not  set  aside 
the  verdict  of  a  jury  merely  because  tliere  may  be  a 
doubt  of  the  con-ectness  of  the  verdict.  Illinois  Cent. 
R.  Co.  V.  Cowles,  32  111.  116,  121;  Bs  Forest  v.  Oder, 
42  111.  500,  501." 

And  the  court  said  in  Bowling  v.  MacLean  Drug 
Co.  248  111.  App.  275:  "It  is  true  that  there  is  some 
conflict  in  the  evidence  as  to  how  the  accident  hap- 
pened. If  the  proof  of  plaintiff  standing  alone  is  suf- 
ficient to  sustain  the  verdict  of  the  jury,  then  we  are 
not  permitted  under  the  law  to  disturb  that  verdict, 
unless  we  can  say 
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that  all  the  evidence  considered,  the  verdict  is  mani- 
festly contrary  to  its  probative  force .  It  is  tlie  province 
of  the  jury  to  pass  upon  the  credibility  of  the  witness- 
es, their  manner  of  testifying  from  their  observation 
of  them  upon  the  witness  stand,  and  therefrom  to 
judge  as  to  which  of  the  witnesses  were  mors  entitled 
to  credit  and  to  give  credit  accordingly .  In  the  circum- 
stances environing  this  court  we  cannot  see  the  wit- 
nesses, nor  observe  their  manner  or  disposition,  nor 
from  their  actions  judge  of  tlieir  credibility  or  laclv 
of  credibility.  These  privileges  the  jury  had,  and  un- 
der such  circumstances  we  are  not  permitted  to  dis- 
turb the  eoaclusion  to  which  they  arrived." 

And  in  Eumplu'ey  v.  East  St.  L.  &  S.  Ey.  Co.,  253 
111.  457,  it  was  held:  "Whether  the  plaintiff  is  right  in 
his  contentions,  or  the  witnesses  for  the  defendant  are 
proper  questions  of  fact  for  the  jury  to  decide.  They 
had  an  opportunity  to  see  and  hear  the  witnesses  upon 
the  witness  stand,  and  it  is  for  them  to  judge  which 
witnesses  are  credible  and  the  ones  to  believe.  They 
by  their  verdict  have  given  more  credence  to  the  v/it- 
nesses  of  the  plaintiff  and  unless  it  is  manifestly 
against  the  weight  of  the  evidence  this  court  v.^ould 
not  be  justified  for  that  reason  in  reversing  the  case. 
We  cannot  say  that  the  finding  of  the  jury  is  mani- 
festly against  the  weight  of  the  evidence  in  this 
case."  Under  all  the  circumstances  we  are  not  pre- 
pared to  say  on  this  hearing  that  the  verdict  is  against 
the  manifest  weight  of  the  evidence . 

The  jury  found  against  appellant  upon  the  issue 
raised  by  its  fourth  replication.  There  are  numerous 
grounds  for  this  finding  which  have  a  bearing  npon 
the  whole  case.  If  appellant  was  the  agent  of  appel- 
lee to  sell  the  Dort  car  and  apply  the  proceeds  upon 
the  note  upon  a  sale  of  the  car,  it  was  appellant 's  first 
duty  to 
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furnish  appellee  with  the  details  of  the  sale,  a  state- 
ment of  the  receipts,  the  application  of  the  same,  and 
tlie  statement  must  be  of  such  a  character  as  to  enable 
appellee  to  make  some  reasonable  test  of  their  hon- 
esty and  accuracy  •  (Chicago  Title  &  Trust  Co.  v.  \¥ard 
113  111.  App.  331;  The  Illinois  Linen  Co.  v.  Hough,  91 
III.  63;  Fish  V.  Seeberger  154  111.  30.)  This  appellant 
did  not  do.  No  sale  of  the  car  was  made  for  two  years 
and  three  months  after  the  car  was  returned  to  ap- 
pellant, and  then  was  sold  to  the  son  of  the  President 
of  appellant  company.  The  car  was  never  put  in  the 
"show  room"  for  sale,  but  was  put  in  a  storage  room 
whei-e  prospective  buyers  could  not  see  it.  If  appel- 
lant's issue  raised  by  the  fourth  replication  was  true, 
it  is  to  be  noted  that  appellant  made  no  storage  charges 
against  appellee,  but  in  every  way  took  and  kept  the 
Dort  car,  as  though  it  were  the  o^^^^er  of  the  car.  The 
delay  in  bringing  suit  upon  this  note  until  six  years 
after  it  was  due,  making  no  demand  for  payment  or 
renewal  until  after  appellee's  father  was  dead  and 
after  the  note  had  been  due  for  six  years,  fully  war- 
ranted the  jurjr,  if  they  believed  appellee's  testimony, 
in  finding  a  verdict  for  appellee. 

Some  complaint  is  made  by  appellant  as  to  the 
second  and  third  instructions  given  for  appellee.  We 
have  examined  these  carefully  and  do  not  tliink  they 
are  subject  to  the  criticism  made.  They  merely  pre- 
sent the  case  on  appellee's  defense  as  set  out  in  his 
pleas,  and  each  instruction  is  based  upon  the  theory, 
as  stated,  "if  you  believe  from  a  preponderance  of 
the  evidence  that  the  automobile  in  question  was  sold 
by  tlie  plaintiff  to  the  defendant  on  condition  that  de- 
fendant's father  would  approve  said  sale  and  that  the 
note  in  question  was  given  to  evidence  the  purchase 
price  of  said  automobile,"  etc.,  and  "if  you  further- 
believe  from  a 
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piepoiulerauce  of  the  evidence;  that  on  the  10th  day 
of  June,  1922,  the  defendant  returned  the  said  automo- 
bile to  the  piaintiif  and  then  and  there  told  the  plain- 
tiff that  his  father  had  disapproved  the  defendant's 
purchase,"  etc.  We  find  no  error  in  these  instructions 
and  do  not  believe  the  jury  were  misled  by  either  of 
them. 

Finding  no  reversible  error  in  the  record,  the 
iudonient  of  the  County  Court  of  Logan  County  is  af- 
firmed . 

Af  f  irmeil . 
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^'Olton*   i^lllit.£ii&  J«i 

Anne  M,C,  wleiaaiiii*   tJis's  wife  of  Hejiry  W. 
^l^B&nnt   -ijiie  App«liee»  st  the  inatanee  of  J,H,p€bow»  uistrlot 
ifiaae^r  ol  Apptlieat.*   The  Sftcurity  E<m©flt  siSsocIf  tion,  trplietS 
for  naabfersliip  in  ike  Granite  City  Co\m©ll  of  tl*iat  order  r4Eid  tr«a 
examined    Tsy  Dr,  G.B.i^u  ^i^n,  ciofllcal  ex€-)SilRer  for  Appellant  in 
the  District  I   ieeiudiixf^t  the  Counties  of  i"adis<aB  encl  St « Clair.     A 
vfi'itfcea  ttppiicfivior.   for  ®  ijolicy  of  insTjr&noe  omitalning  a  great 
nuaabcr  of  quftetions  urid  faisware  as  to   -Sie  health  eaci   itxlly  history 
of  tUts  applicant  J.  vms  filled  out  by  Dr.  ]3r^n  asd  signed  by  i^nna  li.C. 
Meiiftnn.     The  policy  in  v^ieh  appellee  ttsb  naiaed  as  l>enefioiary, 
insued  onder  O&te  of  April  11 »   193*  end  was  delivered  to  th?f 
epplioeiit  by  Debow  shortly     after  the   date  thereof.     The  ineur-ed  died 
of  oxijtHmia  nephritis  on  the  26th  day  of  August,  1928>     iToof  of 
deatJi  was  duly  made  saad  |»qftiiaa&t  refused,     llic  e^ount  stipule  ted  in 
tha  polioy  was  $1000,00,  which  it  is  conooded  v;^-?   the  sa  tmt  due, 
if  aiiything  , 

"Qila  aotlon  was  'broxij;$it  to  raoovsr  that  anount  and 
defandod  oa  t^ie  groand  that  there  wsra  fals«3  statements   in  tlia 
appilQstioa  barticg  all  rif^t  ^t  recovery;  that  applia&at  failed  to 
aigii   the  oortificete  after  delivery  and  ^.lls  sha  vas  in  good  health 
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as  required  by  the  policy,  b««saiie  of  tiia  Mfosal  of  the  Court  to 
give  certain  Inatruotlons  offered  hy  the  Appellant t  because  the  verdictt 
is  contrary  to  the  nenifeet  weight  of  the  evidence,  and  the  further 
eoDtentlon  that  the  Imowledgs  of  an;   agent  engG|;ed  In  defrcuding  his 
principal,   is  not  the  knowledge  of  tiie  pri  clpal. 

THiet  liLaintirf  ans'tfers  thetoe  defenses  Isy  saying  that  the 
District  oanagsr  and  the  examining  physician  were  responsible  for  the 
•Il«ged  false  eiisvers  and  that  the  truth  as   to   the  matters  about  -nrhich 
those  answers  vers  oade  was  kaovai  to  the  agents  of  Appellant  at   the 
tiioe   the  application  w&s  signed  and  at  tie  time  the  certificate  ^rss 
issued  eM  delivered  mi&  thorefoie  appellant  was  estopped  from  naking 
that  def«fiBe«     Also,   that  the  requlx^e^eat  cf   tbe  certificate  and  l^«la«s 
of  Appellant  that  the  certificate  be  delivered  to,  and  signed  by 
apx!l,loani  dtarinij  her  ^od  health  were  cosiditions  which  could  be  and 
wore  ireiived  by  the  conduct  of  Insurer. 

Sits  OK^dsd  deelaratioin ,   in  addition  to  the  usual  oTements, 
flleges^that  the  certificate  ««s  delivered  to  the  applicant  during  her 
lifetime,   ttio  pr^alUHs  paid  to  defentmnt  with  full  knowledge  of  the 
defendant  that  the  certificate  had  not  been  si^ed  by  the  applicant, 
and   that  applicant  was  not  in  good  health."       In  addition  to  the  gimeral 
denial,   appellant  filed  fcmr  special  pleas  alleging  that  insured  waa 
mot  la  good  health  when  the  certificate  was  delivered;  that  the  certif- 
leate  was  obtained  by  the   insured  through  false  re  present  a  tlcais  as  to 
hsr  health;  that  her  answers  to  questions  in  the  application  as  to 
idie^sr  ihe  had  ever  teen  in  a  hospital  or  tr  ated  by  a  physician  or 
mtatsBoai  within  five  years,  were  false. 

Appellee  filed  repli at tions  alleging  that  presiiums  were  paid 
find  policy  delivered  to  insured  with  the  full  knowledge  of  appellant 
that  applicant  was  not  In  good  health  at  the  date  of  the  delivery  of 
policy;   taiat  the  policy  was  ol^tained  by  said  appli<^nt  with  appellant 
having  full  knowledge  of  the  faots  eaaecnmiJig  treatsest  of  applicant 
"by  various  physicians,  end  that  she  had  been  in  a  hospital  I'or  treat lasnl 
of  her  physical  eilnents.  I 

The  testiiaony  shows  without  dispute  that  the  insured  had  1 

been  under    the  care  of  various  physicians  for  kid:ey  trouble;   that  she 

ted  gono  to  a  hospital  for  treatment  oa  the  advice  of  one;   that  she 

Page  t-^o.  J 


.6 
-i.-jji:>|;    -"'vj.'". 

am  modt 
odit  aali 


M-l 


••■?TiTr«i 


liad  had  en  operation  about  a  year  prior  to  date  of  application;    that 
•be  had  bean  rejected  by  a  other  insurenee  coiapany.  end  that  she  was 
ftt  that  tliae  uadar  a  i^yaician'a  oare  and  taking  medicine. 
The  Qpiaioati^ft  in  part  reads  as  follows: 
"ii,  14. (a)  Hare  you  ever  leen  an  iniaete  of  any  asylum, 
M«ltariu«  or  hospital?     Cb)   If  so,  ^iw     details,  lirhen. 
i^ere,  irtat  for  and  results? 
(ft)     No.     (b) " 

<iueatioB  ^0*a  is  as  follows:     '^Eare  you  been  under  the 
Mxe  of,  or  consulted  any  pHysioiaa*  stiregon  or  practitioner 
Of  any  school   concerning  yourself  ^thln  the  past  rive  years? 
(b)     If  so»   for  what  disease     or  atlssnt,  name  aad  addreso 
of  each  physician,  swgeon  or  other  practitioner,   and  give 

da  test  A    Ho.     B " 

•♦2S.     I  hereby  warrant  that  no  p^soa  except  the 
M4ical  exesrJlnar  ffitd  ^»elf  were  present  tfhen  this  application 
was  being  fiUed  out|   tfeat  I  verily  the  ^ns^ers  to  questions 
8  to  21  inclusive  as  laritten  and   the  saiae  are  true  and  correct. 
(Signed)       ^tma  K.C,  KieEanii."' 

At  tiie  end  of  application  appears  the  following 
stateEient:         '•As  a  cons  idem  tion  fo*  tUe  acceptance  of  tills 
application  and  the  Issuance  to  ^  of  tfee  beneficiary  certificate 
l,y  tfee5«6ur*ty  B^fit  AssocistK^,  I  warrant   that  the  fore- 
going  answers  and  sfeiteaents  are  true,  full  and  correct,  m&  I 
agree  that  said  answers  and  stater-^nts  shall  be  held  to  be 
wevmtkBB.       I  further  agree  if  accepted  as  a  r^ember  of  the 
Order  that  this  applieetion  shall  be  considered  a  part  of  my 
be^ficiary  certificate  and  that  I  will  be  bound  and  w  ■m**^- 
i^ip  contract  governed  in  all  respects  by  ^e  constitution  and 
laws  of  the  security  Benexit  Association.-*  As  a  further  consid- 
er^ion  for  the  acceptance  of  this  application  and  issuance  of 

a  beneficiary  certificate  to  ne.   I  warrant  that  I  am  now  1b 

sound  physical  e»d  E^tal  canditioii  of  health. 

Dated,  Granite  .ity,  9th  day  of  April,  1S28. 

(Signed  )  Anna  M.C.2fi^aa3ao-* 


^&/fa 


th. 


I 
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l-v*^     ff." 


O'C 


/ 
There  veusi  also  the  follcmlne  stetestsnt  signed  ty  D]% 
£r«itt  at  th9  end  of  the  appllcatlcm: 

"I  hereby  certify  tliat  no  pearson  beside  the  aixplioent 
mid  Biyself  were  present  during   ^is  exBSiine  tlcai ;   that  X  made  e  thorotM^ 
physical  exGOQlnetian  of  ijtna  I.^.C.  Nissiaim  and  frata  the  kriovled^e 
obtained  thru  this  exaraination  end  othenriscy  I  olass  tbt&  applicant 
as  first  class.*** 

Z  tesreby  certify  that  the  answers  to  questions  8  to 
21*   if  vritteB  by  ne  are  titoM  auids  by  the  applicant  to   the  questions 
asked  and  that  such  ansvers  vere   verified  by  the  applicant  £ind  number 
23  signed  by  the  applicant  in  my  presence. 

ExiiEiined  at  Granite  City,  111.,  9th  day  of  April, 


1SS8. 


(Signed)  Dr,  OJiJI*  l^e^n,  M.D« 

Medical   ^aminer*** 


The  benefit  certificate  provided  that  the  policy  should 
not  be  tn  force  caad  effect  until  fill  of  the  requiresients  of  the 
As8oeiat4.on*a  laws  had  been  fulfilled,   t^e  required  assesisaents  peiid 
«aid  the  certificate  signed  by  l^e  Applicant  in  person  during  the 
Applioarrt's  good  health.       The  by-laws  of  the  Association  proric^ed 
that"such  beneficiary  certificate  shall  not  beodae  effective 
imtil  manually  delivered  to  the  applicant  while  the  applicant  is  Itt 
good  health  end  the  asseaaraent  and  dues  for  the  month  in  which;  t4i« 
oertifi^te  is  delivered  luive  been  paid,  and  said  beneficiary  6ertif 
ieate  sign^  by  the  applicant  while  in  good  l^ealth*" 

The  evidenc©  as  to  the  appli option  of  the  insured 
fop  adni&sion  to   the  Association  and   Tor  a  beneficiary  oertificcte, 
introduced  by  plaintiff,   is  in  substenoe  that   ohe  Security  Benefit 
Association,  Appellant,  rras  a  fraternc.l  benefit  Society,  licensed  to 
do  business  in  Illinois,  vrith  local   councils  'Qiroupjiout  the  6tate, 
one  of  ^;7"aich  ^fas  located  at  Granite  Citry,  Madison  County.       J.H. 

De  Bow 

was  District  nanager  for   the  Association  in   that  territory 

i 
and  his  duties  were  to  look  after  local  councils,   to  personally 
interview  each  applicant,    take    Xte  appllcation^lg^  ^^r?"^^  ^^^^  ^^"^ 


:mr  ex^rrrra  ."^ox/s  t^:lt  Aha  ^a-j^ais 
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eacBiolnedt   to     deliver  the  polioy  in  each  case  and   -.^   ,    c.  tne/premiuno, 

Iq  the  Spring  of  1928  De  Bow  wao  conducting  a  drive  for 
jaenVers,     After  the  insured  had  been  solicited  hy  a     lady  convasseri 
De  Bow  and  Dr.  Sr^B  drove  out  to  her  hone  to  T»rii.^tbr;nppllcetlan, 
Henry  »?•  Nlociann,   the  plaintiff's  husbaiKl  and  beneficiary  .test tried 
that  he  end  a  Mrs*  Fred  Plaice  varc  poresent  ^an  the  aprli cation  was 
filled  out}    that  in  answering  the  questions  relative  to  the  health  of 
applicant,  whether  »h®  had  ever  been  rejected  by  another  insurance 
company;  whether  she  had  been  or  was  being  treated  by  a  doctor  during 
the  previous  five  years*  end  Aether  she  had  €v^:  been  an  inaiete  of  a 
hospital*   ^e  applicant,  l^iTs,  Niemann,  answered  that  she  had  been  in 
Barnes  Hospital  about  a  year  previous;    Uiat  she  v?as  troated  for  kidney 
trouble  by  various  doctors;  that  she  was  then  imder  a  doctor's  cere, 
and  had  4ust  returned  from  visit iae?  a  doctor  at  Collinaville;  tiiet  she 
had  saae  nedicine  in  her  hands  and  fxirther  that  her  a-  plication  for 
insurimoe  had  been  rejected  by   the  Lutheran  Association;  that  as  each 
cu^tion  \as  asked  aaii  the  answers  above  set  forth  given  by  her.  Dr. 
Er^'in  wrote  tSie  answers  in   t&e  appli cation j    ^je  t  -hen  the  examination 
had  been  oaapleted  De  Bow  said*   "Mrs.  xlieiriann,  you  are  doing  your 
hOT^e^raork,  ain't  you?**  And  she  told  hin,'*Ye8,**,  i^ereupcm  De  Bow  said, 
"That  is  finef**;  that  aftar  IJr.  Brwin  had   illled  out  the  application  » 
the  doctor   told  Mrs,  Nics^iann  to  sign  it  and  slie   did  so,  vithout  reading 
it  or  having  it  read  to  herj   t3aat,    thereupon*   at   the  requ«»t  of  DeDow 
she     aid  to  hla  the  fittm  of  $2,50;   that  several  days  later  De  Bow 
B^t  brou^t  out  Mrs.  Niesaann's  policy     and  told  her  to  keep  it;  that 
he  did  not  say  anything  to  her  about  what  ^e  should  do  ifith  the  policy* 
He  said  that  was  her  policy  and  to  keep  it;    tiiat  a  further  preraium  of 
|3*50  isias  paid  to  DeBow  at  that  tjUne,   being  preraium  for  another  month 
end  DeBow  gave  her  a  receipt  book. 

At  the  bottasi  of  the   certificate  there  was  a  line  for  insured 
to  sign  on  and  to  the  left  of  this  line  was  another  line,   above  t*1A 
appeared  the  word, "Witness."     DeBow  had  already  signed  his  name  in  this 
space  ^A  a  witness.       llie   certificate  was  never  signed  by  lirs.  NicEiannt 
-Uiie  applicimt. 

Mrs,  Relske  corroborated  mo  at  of  the  testimony  of  KleFvaara 
as  to  what  happened  at    the   ti»e  of  the  taking  of  the  appllcttion.     This 
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tealimony  as  to  the  acta  of  *.Ir,  DcBow  and  I>r,  Sr^n  Is  denied  by  them, 
el&oat  in  toto»  but  the  quea  Icsi  was  feirly  put  to  the  jury  End  th^ 
apparently  believed  the  plaintiff's  vdtp.esaes. 

In  Atkinson  v  liational  Council  of  K  &  L  of  S.  193  App.  2159« 
where  the  facts  were  quite  siiailar  to    the  aituetion  h^re,    the  Court 
aaid  on  page  22li   '»It  has  becorae  the  gsncrel  rule  of  la?,   that  an  Insu- 
itnee  CoBQ»ny  eannot  diapute  the  truthfulness  of  false  stateoents 
written  in  the  applicaticm  for  insuranoc}  by  its  agent  without  fraud 
or  collusion  on  th£ Impart  of   the  applicant*  even  thou^  such  atateaents 
are  ©xpreaaly  made  warranties  on  the  basis  of  Fhic*.  the  policy  is 
issued,**       And  citing Cyc  8G5j  Provident  Sav,  Life  Asamr,  Society  v 
Canncmf  201  111.  260;     Johnson  ▼  Hoyal  Heighbars  of  iiiaerioa,  25S  111. 
570;  Turner  v  H.l.of  A«,  IBS  App,  404.  iuotint-  froa  the  I'urner  case 

■ya.e  court  saidt  mnder  the  rules  of  lai^  prevailing  in  this  i^tate  the 
regular  exssaininjj  physieiaa  of  auoh  a     Society  is  the  eg^nt  of  the 
Society  end  the  Society  is  bo^md  by  his  ©eta  ^thin  the  scope  of  his 
authority*  nottdthstanding  an  escpress  stipulation  in  the  application 
that   the  applicant  makes  him  his  ei?ent,»»         In  Outer  v  Security  Benefit 
Ass'Si   335  111.  180,   the  Court  said*  **Hotice  to  -Sie  agent   at  the   tine  of 
the  application  for   the  insures  a© »  of  facts  material  to  the  risk,   is 
notice  to  the  insiirer  end  usill  preront  it  from  insisting  upon  a  forfeit- 
ure for   causes  within  such  agent's  knowledge.     The  insiirer  is  not  per- 
mitted to  insist  that  statements  in  an  explication  are  warranties,   the 
falsity  of  which  forfeits  the  policy »  ishere  such  statefflsnls  are  those  of 
the  agent*  pat  in  by  him  in  lieu  of  the  facts  disclosed  to  hlE  by  the 
insured.  " 

There  ^as  no  dispute  about   the  authority  of  Dr.  Srwin  to  act 
for  ^e  Appellaat  as  its  rei5ular  examining  physician.     We  also  think 
that  J.R.  B^i®0  must  also  be  held  to  haws  acted  as  an  agent  of  Appellant 
in  '^at  he  did  in  t^e  matter.     The  eTideaoe  tends  to  Shot?  that  Appellant  * 
throw'Jti  its  a^nts*  had  kaowledse  of  the  i^iysicel  condition  of  tiie 
insured  at   ^e   ttrae   ttie  certificate  %  as  issi^d*  and  ct   the   tiso  it  was 
delivered  to  insured  and  afterwards  when  dues  and  essessnents  ^rere 
collected. 

Appellaat  has  spent  a  great  deal  of  tise  in  its  brief  contending 
that   the    failure  to  sign  the   certificate  and  the   condition  of  good  health 
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on  the  date  of  delivery  Is  a  condition  precedent,  btit   the  authorities 

cited  do  not  decide  the  question  of  whether  or  not  such  condition 

could  be  waived-     On  this  question  Plaintiff  o  fercd  proof o  to  show 

that  Oe  Bfom  oolleeted  |2,50  froa  tlie  insured  at   ihe    tirac  the 

application  ^as  signed  saad  tipon  inquiry  by  Iips,  NiemanB  as  to  whether  / 

1 
or  not  she  waa   then  insured,  he  replied,   Tea  sir,  if  you  die  tonatlv^^t, 

lira.  Hle^sna,  your  insurance  la  good,'*         Also  that  upon  delivery  of 

the  policy  a  few  days  later,  his  nome  aiipeared  aa  a  vitneaa  to  her 

signature,  and  tfeat  when  he  handed  the  policy  to  her  he  told  her  to 

keep  it  and  said,  '*Here»s  your  policy,  lirs»  Nieoifflm,  and  I  eon  ready  to 

insure  Iienry.   ^     He  did  not  say  anything  to  h&  about  «hat  she  should 

do  -t-ith  the  policy.     He  said  tliat  ^as  her  policy  end  to  "keer   it," 

At    tbe   aaroe    time  De  Bow  colleoted  ar.other  n^mth's  pres^iura  on  the  x>oliey, 

amounting  to  $3*35,  and  delivored  a  receipt  book  to  the  inswed.  Defiew 

testified  that  he  always  collected  the  first  prersium  on  the  delivery  I 

of  the   policy  and  received   tJie  first  six  or  ci.rht  jaonths*    premiiHW  aa 

his  eoitiEilssiQn. 

It  is  our  opinion  that  under  the   evidence  sids^itted  in  this 
cese,  it  becane  a  proper  question  for    the   Jury  to  detexcilne  whether  or 
not  the  conditions  of    liie  policy  bed  beer;  waived,  end  there  -sras  no 
preponderance  in  favor  of  Appellsmtt  that  would  warrant   tl:iis  Court  in 
reversing  the  jud^aaent  on  the  ground   that  the  verdict  -*;is  contrary  to 
the  ranifeat  weight  of   the   evidence* 

Th.e  Appellant  CQEipleins  of  the  refusal  on  the  part  of   tJie 
Court  to  give   tliree  instructitms  offered  by  Appellsnt,       Ko  inatractlonc 
were  offered  or  givea  on  the  part  of  the  Appellee  ,  and   Ihe  first 
instrue  icmf  ^iven,<wtt  the_pfl3rt-j6f  Apnelleat     told,  the  J|»ry  that  the     /   / 
plaintiff  ^Msdia  that  the. foot  that -d'gSgStttedJab»-T5o-t--4B-go«d-^ee3k:tii^'^^ 
jkliuifei  lo    the,  dofcnCUnt  i.jloja  ciotQgl&l  allegation  and'  iaBleaa-°tJ|)tey  belj.Tgy>*-- 
'A    that  defendant  or  its  authorized  agents  had  knowled^^re  that   the  applicant 
was  not  in  good  health  at  the  tie  of  the  delivery  of   the  policy,  ttie 
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The  throe  lnatructioiM^efy,ed  would  hc^   told  the 
jury  that  W    they  believed  faroa  ^e\^ideiioe  that  th^  anairers  of 
the  ap|aicant>^tsi^4r-tfi^W"applic^tion.  were  not\rue  «id  the 
defenaant^h^d^Wl^ledse  that  said  an^ra  were  untrui   thl 
tJ^«J>i«Intiff  could  iiot   recover.  \ 

W«l  believe  it  woiild  have  beeii^ 
to  have  so  inatjrueted  the  jury 
the  eaa^^to  havL  bean  substctl 
Wndlag  BO  revejua: 
judgment  ia  affi^rtted. 


irt 


'~r^d''t:^'^^c:rTt- 


~^=>pv^4t>-air'^^ 


/ViJi'vi-^^-Ci^t-t-^'O  ^ 


Ta. 


„        /'-U-i-^!.''/'-^' 


•f-r    LjA^     (M^       /"—T.       ^jJy)   (iU^/M^*^*^      '     ,         / 


Q  gLA-V   ima-vv<<* 


V       ^^.:uA/  -T^^  ^^-H^'i^-^. 


Aj^ 


,^,^   .^/T^H.^U    -■<       ^''^ 


/XL. 


f^^^ysM^     ^ 


/U^  /U^ 


..-■^■^•C/"^'*'^^ 


.(^ 


z 


Page  eight. 


\^ 


V^vJ>*      V 


^ 


STATE   OF    ILLINOIS.   '    U  L±D  Lhzi  LlS/ 
APPELLATE      COURT.     JUN   9  J932 
FOURTH      DISTRICT.   V,,X,^,vU,  V^  ^^ 
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'auHTHwsT«ieT«riiunois 


FEBRUARY  TERM,   A.    D.    1932. 


TERI"!  NO.    2, 


AGELTDA  NO.l. 


FIRST  miTIONAL  BAI'IIC, 
Appellant, 


Y. 


V'/ILLIAJi  SCIiOOLEY,    et   al, 
Appellees, 


266  I.A.  625' 


APPEAL  FROM  AIADISON 
CIRCUIT  COURT. 


BiiRRY,  P.  J:-   Appellant  sought  to  recover  on  a  -^^S, 000. 00 
note  and  there  was  a  verdict  and  jud^^^aent  for  appellees.  The 
original  note,  dated  August  24,  1928,  v/as  renev/ed  fror.i  tine 
to  tine  until  June  25,  1930,  the  date  of  the  note  sued  on. 
Appellees  filed  the  general  issue  and  special  pleas.  One  of 
the  special  defenses  relied  upon  is  that  appellant  had 
loaned  Bethel  &:   Son,  a  corporation,  ;,;2C,000.00  \/hich  -^8.8 
the  legal  limit  that  it  v;as  authorized  to  loan  &n7  one 
custoiTier;  that  the  State  o\red  Bethel  cc  Son  about  435,000.00 
which  \7ould  not  he  paid  until  certain  ouildings  -.yere 
completed;  that  Bethel  k   Son  had  to  procure  another  loan  of 
fi5,000.00  before  it  could  complete  the  buildings;  that 
appellant  represented  to  appellees  that  an  arrangement 
had  been  made  vrhereby  all  checks  due  Bethel  k   Son  nould  be 
sent  to  appellant  and  that  if  appellees  T/ould  sign  the  note 
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for  05,000.00  pa3'-able  to  appellant  it  would  pay  the  note  out 

of  the  first  funds  received  fron  the  State;  that  large 

amounts,  greatly  in  excess  of  A5,0C0,00,  v/ere  received  by 

appellant  from  the  State  but  appellant  failed  to  pay  said 

note. 

In  1928  Bethel  &  Son  was  engaged  in  the  general  con- 
tracting business  and  had  under  c ont.: true t ion  t\io   buildings 
'Which  were  being  erected  for  the  State  at  Charleston  and 
Kankakee,  The  corporation  was  then  indebted  to  appellant  in 
the  SUIT!  of  about  ^20,000,00  for  money  loaned  which  v;as  the 
legal  limit  for  any  one  customer.  No  more  Lioney  could  be 
drawn  on  the  State  contracts  until  the  buildings  were 
com.pleted  and  all  v:ork  and  materials  paid  for.  Appellant*  s 
president  'went  to  Springfield  to  investigate  the  matter 
and  found  that  upon  completion  of  the  buildings  there 
would  be  due  Bethel  cc  Son  about  r-55,000.00.  He  arranged 
for  all  checks  coining  to  Bethel  oc  Son  to  be  sent  to 
appellant,  Joseph  Bethel,  secretary  of  Bethel  (x  Sen,  in- 
formed appellant  that  the  corporation  v;ould  have  to  pro- 
cure a  further  loan  of  :j5,000,00  in  order  to  complete  the 
buildings.  Appellant »s  president  said  that  appellant  could 
not  loan  the  corporation  any  more  monej^  as  it  had  already 
loaned  up  to  the  legal  limit;  that  it  would  be  necessary 
for  the  corporation  to  procure  the  note  of  some  other 
person  and  that  the  narae  of  Bethel  8c   Son  could  not  appear 
thereon, 

I-ir.  Bethel  m.et  appellee,  William  Schooley,  and  they 
went  to  the  appellant  bank  and  had  a  talk  with  its  president. 
Iilr.  Bethel  says  he  asked  the  president  to  tell  Mr.  Schooley 
what  he  had  already  learned  at  Springfield;  that  the 
T^resident  told  IJlx.    Schooley  that  he  had  been  to  Springfield 
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and  that  the  funds  -Jero  conins  to  Bethel  L   Son  uut  not 
iimnediately;  that  Schoolcy  then  ashed  the  p-i-osidcnt:  "If 
I  sign  this  note  v/ill  it  be  paid  from  the  first  funds 
received  fror.i  the  State?",  and  that  the  president  replied: 
"Yes,  I  vill  tahe  care  of  it."  Mr,  Schooley  says  that  the 
president  told  him  that  Bethel  cc  Son  had  borrov/cd  :^20,C00,00 
froLi  appellant  and  could  not  got  any  Horc  iioncy  on  account 
of  the  bank  cxaniner;  that  the  State  Dcpartuent  had  acrecd 
^Tith  the  president  that  it  v/ould  send  the  checks  of  Bethel 
oc  Son  direct  to  appellant;  that  the  president  told  hiri 
that  if  he  v,"ould  sign  the  05,000,00  note  as  an  accoix.iodation 
note,  TThcn  the  noney  ca:'.ie  in  fron  the  State  jobs  he  v.'ould 
take  up  the  note  and  there  v;ould  bo  no  obligation  on  the 
part  of  Schooley, 

Appcllant»s  president  testified  that  he  told  Mr.  Schooley 
in  that  conversation  that  he  had  learned  froui  the  State 
that  there  v.-as  about  030,000,00  due  Bethel  k.   Son  but  that 
no  funds  would  be  paid  until  t!:e  jobs  :*"erc  coraplctcd  and 
all  bills  paid.  He  adi'iits  that  all  checks  for  Bethel  £c 
Son  were  to  be  sent  to  appellant.  Ho  denied  that  he  told 
Schooley  that  if  he  v;ould  sign  the  note  he  r/ould  see  that 
it  v;as  paid  out  of  the  funds  coning  fron  the  State.  I/Ir. 
Bethel  says  that  his  conpany  conplcted  the  contracts  and 
the  noney  fron  the  State,  :,;35,000,0C ,  was  paid  to  Bethel 
&  Son  through  the  appellant  bank.  Appellant* s  president 
does  not  deny  that  said  sun  was  paid  to  Bethel  u  Son 
through  his  bank.  He  sinply  says  that  appellant  received 
no  funds  or  noney  to  be  applied  on  the  Sclicoley  note.  If 
the  agrcenent  testified  to  by  I.tr,  Bethel  and  Mr.  Schooley 
i;7as  nade  by  appellant »s  president  it  becaido  the  duty  of 
appellant  to  sec  that  the  note  was  paid  out  of  the  funds 
due  Bethel  oc  Son  which  caa'ie  to  its  hands. 

Appellant  "/as  vitally  interested  in  seeing  that  the  State 


TERM  IIO.  2. 

contrc.cts  '.Tcrc  coiiiplctGd  in  order  tlic.t  it  night  got  the 
rioncy  it  had  loaned  Bethel  Cz   Sen.  It  received  its  raonoy  tut 
failed  to  sec  that  the  Schooley  note  vias  paid.  In  vie:;  of 
all  the  evidence  it  cannot  he  said  that  the  contract 
testified  to  by  Ivir,  Bethel  and  Mr.  Schooley  is  eo  unreason- 
able as  to  be  unv;orthy  of  belief.  The  jury  necessarily 
found  that  the  contract  v^as  nade.  If  it  ^vas  nadc  and  the 
funds  passed  through  the  appellant's  hands  it  v/aG  its  duty 
to  use  a  iDortion  thereof  to  pay  the  Schooley  note.  There  is 
sufficient  evidence  in  the  record  to  support  the  verdict 
in  that  regard.  Other  q^ucstions  are  argued  but  as  this  one 
disposes  of  the  case  it  is  unnecessary  to  consider  the^i. 

The  body  of  the  note  in  question  reads:-  "Thirty  days 
after  date,  for  value  received,  nc  proriise  to  pay  to  the 
order  of  the  First  National  Bank,  Granite  City,  Illinois, 
T7ith  interest  at  the  rate  of  7  per  cent  per  annuri,  payable 
from  date  until  paid."  Unless  it  can.  be  said  that  the 
"05,000,00  "  in  the  luargin  imports  such  a  pronise  there 
is  no  proraise  to  pay  any  ajnount.  The  record  shov;s  no 
blank  In  the  note  for  the  insertion  of  the  anount.  Even 
\Therc  there  is  a  blank  in  the  note  for  the  insertion  of 
the  anount  -"hich  has  not  been  filled,  it  is  said  that  the 
reight  of  authority  is  to  the  effect  that  until  the  blank 
is  filled  the  instruiient  is  inconpletc,  and  no  recovery 
can  bo  had  upon  it.  3  R.  C.  L,  893;  Hollen  v,  Davis,  59 
lovfa,  444,  13  N,  \/.  413;  Chestnut  v.  Chestnut,  104  Va. 
539,  52  S.  E.  438;  Love  v.  Perry,  90  E.  E.  (Ga.)  978; 
Norwich  Bank  v.  Hyde,  15  Conn.  279.  It  is  also  held  that 
there  is  no  inplied  authority  to  insert  anything  v:here 
the  note  contains  no  blank,  3  R.  C,  L,  375,- 
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It  lir.s   been  held  thr.t  iir.rgino.l  figurcG  c.rc   rcr.lly  no 
pr.rt   of  p.  note,   but  iiercly  c.  nenorr^.nduiu  of   the  aiiount.   Riley 
V.    Diclccns,    19    111.    29;    Merritt  v.   Boydcn,   iz  Son,    101   111. 
13&--152;   People   v.    Lc-.;inger,    252   111.    352-334,   The   question 
r.s   to  T/hethcr  r.ppellr.nt   could  recover  on   the  note,    in  any 
event,    in  the   forn  in  v.'hich   it  nppcr.rs    in  the  record  hr.s 
not  been  rr.ised  or  o.rgued  r.nd  >7c   r.rc   not   exproscing  our 
opinion   thereon.    It    is   r.   question  ",:hich  nay  be  presented 
to   the   Suprorie  Court.    Becker  v.    Billings,    304   111.    190; 
Hr.zcl  V.   Hoopeston-Dr.nvillo  Bus   Go.    510   111.    38.    The    judg- 
uent   is  r.ff irned. 


.UiTIRJCSD. 


Not   to  be   reported  in  fiill. 
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TERM  NO.  7. 


AGENDA  NO.  4. 


VIRIA  HUDSON, 

Appellee, 


V» 


LEL/iND  W.  HUDSON,  ' 
Appellant, 


266I.A.  62  5'' 


APPE/J.  FROM  WILLI/JISON 
CIRCUIT  COURT. 


B/iRRY,  P.  J-."   The  parties  v/ere  niarried.  Noveraber  11,  1918 
and  tiiey  have  three  children;  Reba  v/as  bcrn  in  Deceiiber  1920, 
Margaret  in  December  19£4  and  Charles  in  September  1926,  On 
December  7,  1929  appellee  filed  a  bill  for  divorce  on  the 
ground  of  extreme  and  repeated  cruelty.  Appellant  filed  a 
cross-bill  in  \7hich  he  charged  her  u'ith  adulter;^.  On  I/Iay 
27,  1030  the  Court  entered  a  decree  dismissing  the  original 
bill  and  granting  appellant  a  divorce  on  his  cross-bill. 
The  Court  found  in  its  decree  that  appellee  was  guilty  of 
adultery,  since  her  marriage,  -Jith  Leonard  Thompson,  Oscar 
Hatfield  and  various  other  leiTd  persons  \,"hose  names  are 
unknovm,  and  the  question  as  to  the  custody  02   the  child- 
ren r;as  reserved  until  the  next  tera  of  Court. 

On  July  IS,  1930,  the  Court  heard  evidence  and  entered  an 
order  avrarding  the  care  and  custody  of  the  children  to 
appellee,  v:ho,  since  the  decree  of  divorce,  had  married 
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tliG  said  Oscar  Hatfield.  The  docreo  provided  tliat  appellee 
should  nalce  a  report  to  the  Court  OA"ery  thirty  days  as  to 
horself ,  the  children  and  all  things  connected  there- /ith. 
The  Court  found  that  at  the  time  of  the  hearing  appellee 
"fas  -i.-orking  in  a  store  and  that  she  earned  about  i^lSO.OO 
per  month.  Soon  after  the  hearing  she  lost  her  position. 
She,  her  nev;  husband  and  the  children,  left  Herrin  and  -jont 
to  'Jood  River  '..'here  they  lived  for  a  short  tiviie  v.'ith 
relatives  of  Hatfield,  Later  the  fanily  '*:cnt  to  Bluffs 
City  near  Vandalia  uhere  appellee  v/orhed  in  a  restaurant 
for  some  tine,  her  husband  being  uncraploycd.  From  that 
place  they  moved  to  a  farm  tv;o  miles  from  Rochester, 
Illinois,  and  about  180  miles  from  Herrin, 

After  the  children  v/ere  av/arded  to  appellee  she  made  no 
report  to  the  Co  art  and  for  several  months  appellant  tried 
in  vain  to  ascertain  her  rrhereabouts  and  finally  learned 
that  the  family  :rc.c   living  near  Rochester.  Ho  'jont  to  the 
school  house  in  that  tovrn  and  inquired  as  to  T/hcther  there 
'.Tore  any  children  in  school  by  the  nam^e  of  liudson.  The 
teacher  investigated  and  reported  that  they  had  no  children 
imder  that  najiie.  Appellant  then  inquired  as  to  vrhethor  any 
Hatfield  children  v/orc  registered  and  ho  learned  that  his 
children  r.-cre  there  under  that  naxie.  He  tried  to  talJr  to 
his  ovai  children  and  they  told  him  they  ■•ere  not  allov;cd 
to  talk  to  him.  He  asked  them  -.There  he  could  find  their 
mother  and  brother  and  they  said  they  vrere  not  allo::od  to 
talk  to  him.  The  teacher  then  asked  the  children  the  same 
and  they  replied  that  the  mother  lived  on  a  farm  v/ith  Mrs, 
Darnecden  and  gave  directions  as  to  ho.;  to  get  there. 

Appellant  then  v;cnt  to  the  Darnceden  farm,  met  Hatfield 
and  told  him.  ho  v/ould  like  to  see  his  boy.  They  Trent  to  the 
home  and  as  they  approached  the  house  Llrs.  Darnecden  and 
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r.ppcllr,nt«s  bo7  ccr.ic  out  on  the  porch,  Mrs,  Dc.rnccdon  then 
told  Hp.tfiold  that  the  school  teacher  had  phoned  that 
appellant  had  frightened  the  girls  at  school.  Hatfield 
threatened  to  assault  appellant  and  told  hira  he  could  not 
corae  under  the  roof  and  the  sister  dre\7  the  child  farther 
back  on  the  porch.  At  that  tine  Katfield  i;as  ei.iployed  by 
his  brother-in-la',;  Ivhr,  Darneeden  as  a  faru-hand.  lie  and 
appellee  and  the  three  children  v.-ere  living  in  a  tenant 
house  on  the  farm  tv:o  niles  fron  school,  but  the  children 
v-ere  taken  to  school  every  day.  Hatfield  \.-as  receiving 
v50,0C  per  r.onth,  had  the  use  of  a  garden,  a  certain  ai.iount 
of  meat  and  milk  and  the  right  to  raise  chickens. 

Appellant  fi.led  a  petition,  January  10,  1931,  asking 
the  Court  to  s«ii**'  the  decree  and  to  a.:.":.rd  to  riim  t^ie 
care  and  cu£'to'iy  of  the  children.  The  reocrd  discloses 
that  '.Thile  appellant  -.."as  in  the  Naval  Aviation  Corps 
during  the  VJorld  '^^.'ar  he  "..'as  injured  in  a  "..'reck.  Cn 
several  occasions  he  had  to  go  to  veterns  hospitals  for 
treatment  and  in  1929  ho  T.'as  employed  as  an  attendant  at 
the  hospital  at  Jefferson  Barracks  for  about  si::  months. 
He  received  OlSOC.OO  from  the  goveri.icnt  on  account  of 
partial  disability  and  has  been  drav.'ing  a  small  monthly 
allomance.  He  turnua  the  ^1300.00  over  to  appellee  prior 
to  the  divorce,  .nien  not  in  a  hospital  he  -.Torkcd  in  the 
Zeigler  mines  since  1925,  Since  eight  or  nine  months 
prior  to  the  granting  of  the  divorce  appellant  has  been 
earning  about  :,;15C,0C  per  month  and  his  health  is  much 
improved. 

Appellant's  motSier  is  a  r.-ido'T  and  she  testified  that  she 
is  able  and  vrilling  to  live  :.'ith  her  son  and  assist  him  in 
caring  for  the  children.  Appellee  lost  her  position  in  the 
suimner  of  1930  soon  after  the  original  hearing  on  the 
question  as  to  the  care  and  custody  of  the  children.  Her 
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nov.'  husband  has  no  noncy  or  property  except  such  as  ho 

earns  as  a  farn-hand  as  above  stated.  The  Court  refused  to 

nodify  the  decree  as  to  the  care  and  custody  of  tlie  c]iild— 

ren. 

The  undisputed  evidence  is  that  for  several  nonths  before 

the  separation  appellee  had  no  love  for  appellant.  The 

Court,  found  t^iat  she  had  received  attentions  froy.i  other 

men  and  had  co:'i!,iitted  adultery  vith  nany  of  then  including 

v:ithin 

her  present  husband.  She  married  hin/six  'joeks  after  the 
divorce  ;;as  granted.  The  Court  required  her  to  raalic  a 
report  to  the  Court  every  thirty  days  as  to  herself  and 
the  children,  but  she  ignored  that  roquirenent.  She  had 
tr.'c  of  the  children  in  school  under  the  na.ie  of  Hatfield 
and  had  instructed  the  children  that  they  .;ere  not 
allo\/ed  to  talh  to  their  father.  Appellant  traveled  35C 
nilcs  to  see  his  children  and  '..'as  denied  that  privilege 
through  her  efforts  and  t]ioso  of  Hatfield, • 

It  clearly  appears  that  appellee  v.t.s  unfaithful  tc  her 
narriage  vo\:s;  that  she  hs  no  respect  cr  regard  for  the 
rights  of  appellant,  the  father  of  hor  children;  that 
the  order  of  the  Court  r.ieans  nothing  to  her.  Under  the 
evidence  -;.e  think  it  is  for  the  best  interests  of  the 
children  that  their  care  and  custody  be  a-.rardcd  to  their 
father.  The  order  appealed  fron  is  reversed  and  the  cause 
renandcd  vrith  directions  to  a'.rard  the  care  and  custody  of 
the  three  children  to  appellant  -."itl}  a  provision  that 
apDollco  shall  be  pcrnittod  to  sec  th.eii  at  reasonable  tines 
to  be  fixed  by  the  Court.  The  Court  -..-ill  require  appellant 
to  keep  the  children  -.vithin  this  State. 


RIT/EIISSD  Al'-'D  --(ICilAinDSD. 


Not  to  be  reported  in  full. 
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HAZEL  BOST, 

Defendant  In  Errcr, 
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DAVID  E.  BOST, 

Plaintiff  in  Error, 


agei'Jd;.  no.  22. 
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ERROR  TO  EAST  ST.  LOUIS 
CITY  COURT. 


BARRY,  P.  J":-  The  parties  were  divorced  en  April  6,  1929. 
Before  the  divorce  was  granted  they  entered  into  a  vrritten 
contract  by  the  terns  of  which  defendant  in  error  was  to  have 
the  care  and  custody  of  their  child,  and  plaintiff  in  error 
was  to  paj'-  to  his  v/ife  ,;40.00  per  month  for  the  support  of 
the  child.  Pie  also  agreed  to  carry  a  policy  of  insurance  for 
§5,000.00  and  the  child  v/as  to  "be  the  beneficiary.  Since 
the  entry  of  the  decree  plaintiff  in  error  paid  to  the  i.iother 
of  the  child  $40.00  per  r.ionth  for  its  support  and  he  has 
paid  ^20. 00  per  iionth  to  keep  the  policy  of  insurance  in 
force. 

The  child  becar.ie  seriously  ill  and  an  operation  was 
perforned.  The  expenses  incident  thereto  were  .;210,00,  On 
June  28,  1930  defendant  in  error  filed  a  petition  asking  the 
Court  to  nodify  the  decree  to  require  plaintiff  in  errcr  to 
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pay  the  medico.l  anc'  hos]-)ital  bills  tc  the  ariOimt  of  :,  210,00 
and  to  require  -nlaintiff  in  error  to  pay  her  a  larmier  raonthly 
allo\7ance  for  the  support  and  care  of  the  child.  The  decree 
i.ras  modified,  requiring  plaintiff  in  error  to  pay  one-half 
of,  the  nedical  and  hospital  bills  and  the  r.ionthly  allo\.'c.nce 
vras  increased  to  oSO.OO  per  month. 

At  the  tine  the  decree  of  divorce  was  granted  plaintiff 
in  error  v/as  a  Dentist  at  LeRoy,  Illinois,  and  had  a  very 
good  income,  but  since  that  time  he  moved  to  Galesburg, 
Illinois,  in  the  hope  that  he  could  better  his  condition. 
As  a  result  of  that  change  in  location  his  assets  have  been 
greatly  reduced  and  his  income  is  cnly  cl-cut  half  of  v.'hat  it 
vms  before.  He  made  a  full  and  complete  shovring  as  to  his 
income  and  financial  condition  and  the  evidence  in  that 
regard  is  undisputed.  Under  the  evidence  in  the  record  the 
financial  condition  of  the  plaintiff  in  error  v;ould  not 
vrarrant  the  m.odif icntion  of  the  decree.  If  his  present 
income  v/as  the  same  as  it  v&s   v/hen  the  decree  of  divorce 
v/as  entered  v/e  would  not  hestitate  to  affirm,  the  decree.  He 
is  paying  06O.OC  per  month  for  the  benefit  and  support  of 
the  child  and  his  present  financial  condition  v/ould  not 
v/arrant  a  greater  allowance.  V/e  do  not  v/ish  to  be  under- 
stood as  saying  he  should  not  be  required  to  pay  the  :iedical 
and  hospital  bills  in  full.  It  clearly  appears  that  he  can- 
not make  such  pa;^i:ients  at  this  time  but  if  his  income  here- 
after increases  to  a  point  that  v/ould  justify  a  modification 
of  the  decree  so  as  to  require  him  to  pay  all  of  those  bills, 
defendant  in  error  shall  be  at  liberty  to  make  application 
therefor.  The  decree  modifying  the  original  decree  is  re- 
versed and  cause  remanded  v/ith  directions  vo   leave  th'^  original 
decree  in  force. 

REVERSZD  IdlD   RSI' LUTDSD . 
Not  to  be  reiDorted. 
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WILLIiil'I  Fi/.TIEVICE,       ' 
Appellee, 


V. 

ILLINOIS   TERTvIINAL   CO., 
Appellant, 


AGENDA  NO.    16. 
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I'lPPEiU.  FROI:  GRi\l'JITE  CITY 
CITY  COURT. 


BiiRRY,  P.  J:-  Appellee  recovered  a  verdict  and  judgi'.ient  for 
personal  injuries  sustained  on  May  5,  1930,  when  his  car 
collided  \7ith  a  street  car  at  the  intersection  of  Madison 
Avenue  and  Nineteenth  street  in  Granite  City,  Madison  Avenue 

runs  north  and  south  and  Nineteenth  street  runs  v;est  fron  the  vrest 

side  of  said  avenue.  Madison  Avenue  is  eighty  feet  wide  with 

double  street  car  tracks  in  the  center.  On  either  side  cf 

the  double  tracks  is  a  concrete  slab,  t-./enty  feet  w'ide, 

for  public  travel,  the  east  slab  bein^:  for  north  bound  and 

the  west  for  south  bound  traffic.  That  part  cf  the  street 

between  the  slabs  is  paved  with  brick.  The  east  street  car 

is  used  by  north  bound  and  the  west  by  south  bound  street 

cars-. 

Sone  street  cars  going  north  leave  the  east  track  on  a 
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curved  s\7itcli  aiid  go  vest  upon  the  street  car  trade  on 

Nineteenth  street,  ScE:e  of  the  cars  goin^j;  south  leave  the 

'jest  track  on  a  curved  switch  and  go  v.'est  upon  the  Nineteenth 

street  car  track.  The  south  switch  begins  tc  leave  the  east 

track  on  Madison  Avenue  si::ty  feet  south  of  Nineteenth  street, 

curves  to  the  northv/ost,  crosses  the  'Jest  track  and  enters 

the  street  car  track  on  Nineteenth  street  sone  distance  west 

of  Madison  Avenue.  The  north  sv/itch  leaves  the  v;est  track  north 

of  Nineteenth  street,  curves  to  the  southv/est  and  enters  the 

street  car  track  on  Nineteenth  street  vrest  of  Madison  Avenue 

on  curves.  Nineteenth  street  is  paved,  is  thirty-five  feet 

■Jide  between  curbs,  and  dees  not  cross  Madison  Avenue, 

On  May  5,  1950  at  about  7:40  ;.,  1.1,   appellee  ;/as  driving 

a  car  south  on  the  v/est  slab  on  Madison  ji.vcnue  and  "./as 

crossing  Nineteenth  street.  He  says  ho  \7as  driving  five  or 

six  feet  fron  the  \;ost  curb  at  about  tirenty  niles  per  hour; 

that  he  had  scon  the  street  car  coming  north  on  Madison 

Lvenuo   for  a  q.uarter  of  a  block  before  it  reached  Nineteenth 

street;  that  '.:hon  the  street  car  started  on  the  curve  he 

v.-as  only  a  few  feet  fron  it  and  he  applied  his  brakes,  turned 

his  car  to  the  right  and  it  was  struck  on  the  left  hand  side 

by  the  front  end  of  the  street  car.  He  first  testified  that 

the  collisio  i  OGcu.vrcd  four  or  five  feat  v.est  of  the  west  track 

on  Madison  Avenue  but  later  that  it  occurred  t'jo,  three  or  four 

feet  west  of  the  west  rail  of  the  west  track.   One  of  his  wit- 

side. 
nesses  testified  that  appellee's  car  was  struck  on  the  right  hand/ 

Another  that  the  front  end  of  the  street  car  was  in  the  center  of 
the  west  track  at  the  tirae  of  the  collision.   Another  that  the  col- 
lision occurred  Yiest    of  the  west  track  but  later  said  that  half 
of  the  auto  was  on  the  slab  and  the  other  half  on  the  west  teack. 


-  2 


TERi:  NO.  21. 

It  v/111  bo  rGi.iGrabGrod  that  it  is  tv'onty  feet  iron  the  '/est 
rail  of  the  v;est  street  car  trade  tc  the  -jest  curb  of  Iiedison 
ATcnuG„  The  physical  facts  and  the  great  -weight  of  the  testi- 
iiiony  shov:  that  the  front  end  of  the  street  car  ..'as  not  v.'ost 
of  the  vxest  rail  of  the  \,'est  street  car  trade  at  the  tine 
of  the  collision.  A  photograph  taken  '.;ithin  an  hour  after  the 
collision,  sho'.'s  that  the  shattered  gl^ss  caused  by  the 
collision  "."as  on  cither  side  of  the  v."Gst  rail  of  tho  -./est 
track.  If  appellee  xias   driving  five  or  six  foot  from  the 
^w'ost  curb  the  collision  could  not  have  occurred  as  thore 
would  be  a  distance  of  at  least  eight  feet  bet-..-jcn  his  car 
and  the  street  car.  Appellee  says  that  v.licn  the  street  car 
started  on  tho  cui\^c  he  ".7as  only  a  fev.-  f l.  ri:  ±ro:;i  it,  that  he 
applied  his  bra':wS,  turned  his  car  to  th-:-  right  and  it  "..'as 
struck  on  the  loft  hand  side  by  tho  front  end  of  the  street 
car.  The  curve  started  sixty  feet  south  of  Nineteenth  street. 
A  photograph  taken  vrithin  an  hour  after  th.^  ccll.'.sion  sho'.;s 
that  appellee's  car  -./as  struck  on  the  right  hand  corner  cf 
the  front  end.  The  iiotor:-:ian  on  the  street  car  and  ctner 
-.witnesses,  testified  that  the  street  car  cane  to  a  step 
before  the  front  end  had  passed  v.-est  of  the  \;est  rail  of 
the  -.vest  t-:'ack.  Jnid  that  appellee  tuvned  his  car  to  the 
left  and  struck  the  street  car.  Appellee  first  testified 
that  he  turned  liis  car  to  the  left,  but  later  said  he  turned 
to  the  right;  that  he  did  not  turn  further  to  the  right  be- 
cause there  is  a  post  on  the  Parlr.Tay  next  to  the  sido\.-alk 
inside  cf  the  curb,  \7hen  both  cars  --.^cro  observed  ii.nediately 
after  the  collision,  appellee's  car  -,.'as  astride  cf  the  'jost 
rail  of  the  v.-est  track  and  the  front  end  of  the  street  car 
v;as  just  about  to  the  said  r.-cst  rail.  There  ".vas  crapio 
rccn  for  appellee  to  have  turned  his  car  to  the  righx  and 
there  is  no  escape  frora  the  conclusion  that  if  he  had  done 
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so  the  collision  v:ould  not  have  cccurrod, 

Tlioro  is  evidoncG  to  the  effect  that  appellee  ■..•cs  driving 
thirty  to  thirt^^-fiTo  riiles  per  hour  '..'I'cn  he  passed  t'.:c  trucks 
north  of  Liinctccnfch  street.  Just  after  the  collision  "'..'hen  both 
cars  -i.'cre  at  rest,  one  of  those  truclcs  passed  then  on  the  v;est 
side  on  the  slab.  It  lochs  very  much  as  if  appellee  hc- 
carac  excited  aud  suddenlj^  pulled  his  car  to  the  loft  instead 
of  going  strai^^ht  ahead  c'±    turning  to  the  right  and  in  cither 
case  he  had  p^nple  roon  to  pass  v-ithout  danrcr  to  anyone.  The 
verdict  is  manifestly  against  the  \;cight  of  the  evidence. 
The  judgment  is  reversed  and  the  cause  remanded. 


Rovers^:,:  and  Remanded. 


J'Kt  to  he  rcTDortcd  in  full. 
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STATE      OF      ILLINOIS.  J(jjj      Q  |g^p 

^PEm.TE  COURT.        '^^^^^.^^ 


FOURTH 


DISTRICT. 


FEBRUARY  TERI^I,   A.    D.    1932, 


TERJ,1  NO.    25, 


RAYHroND  L'.GROIME, 

ij.ppellee, 


V. 

FRa\KK  H.    STRATiWJIN, 
Appellant, 


AGI]NDA  NO.    10. 


266  I.A.  626 

iil-^PEiX  FROM  KIST  ST,  LOUIS 
CITY  COURT. 


BiJ^RY,  P.  J:-  .Ippellee  recovered  a  verdict  and  jurT-^ient 
for  ^d15C0,00  against  appellant  for  injuries  received  in  a 
collision  at  the  intersection  of  Missouri  ^'^venue  and  13th 
street  in  Last  St,  Louis,  Missouri  Avenue  runs  east  and 
west,  is  a  preferential  street  and  is  crossed  by  13th  street, 
Appellee  -Jas  riding  in  a  truck  which  was  going  "v/'est  on 
Missouri  Avenue,  Appellant  was  driving  a  car  north  on  13th 
street.  There  was  a  conflict  in  the  evidence  as  to  whether 
appellant  stopped  his  car  before  entering  the  intersection. 
iVhether  he  vras  guilty  of  negligence  in  that  regard  was  a 
question  of  fact  for  the  jury  and  in  the  state  of  the  proof 
\1Q   would  not  be  warranted  in  disturb :.ng  the  verdict  on  that 
question. 

The  Court  did  not  err  in  allowing  the  attending  physician 
to  de-'ionstrate  to  the  jury  the  condition  of  appellee »s  arri. 
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Appellant  assigned  no  error  to  the  effect  that  the  verdict  is 
excessive.  The  Court  did  not  err  in  instructing  the  jury  that 
under  the  City  Ordinance  Missouri  Avenue  is  e.   preferential 
street,  that  all  r.iotor  vehicles  should  cone  to  a  full  stop 
before  entering  the  intersection  in  question,  and  that  it 
was  the  duty  of  appellant  to  bring  his  car  to  a  full  stop 
before  he  entered  the  intersection.  There  was  no  error  in 
the  giving  of  appellee* s  second  instruction,  Peters  v,  C, 
U.  T.  Co.,  251  111,  324.  No  reversible  error  having  been 
pointed  out  the  judgment  is  affirned. 


TIR}.CD, 


Not   to  be  reijorted  in  full. 
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STATE  OF  ILLINOIS. 
APPEI,LATE  COURT. 
FOURTH     DISTRICT. 


'f  ILtlNOi; 


FEBRUARY  TERI.I,  A.  D,  195;:'.. 


TERM  NO.  32. 


AGENDA  NO.  25. 


I'lABEL  B^RON, 

Appellee, 


V. 


ANTHONY  TODOROFF ,  ' 
Appe'-lcnt, 


266  I.A.  626 


APPE/J.  FROM  ST,  CLAIR 
CIROUi'l  COURT. 


BARRY,  P.  J:-  Appellee  recovered  a  /f.a'dict  and  jud^puent 
for  ;^o3,000.00  for  an  illness  alleged  to  have  been  caused  by 
eating  salmon  v/liich  v/as  sold  by  appellant  to  appellee*  s 
mother.  Appellee  lived  \7ith  her  parents  and  a  brother.  In 
the  first  count  of  her  declaration  she  charged  that  on  April 
17,  1930  her  mother  bought  a  can  of  salmon  from  appellant 
for  the  use  of  the  family;  that  vrhen  sold  the  saliacn 
contained  poisonous  and  deleterious  ingredients;  that  she 
ate  a  portion  of  the  salmon  and  as  a  direct  and  proximate 
result  of  eating  the  sair.e  she  becarao  violantly  ill,  etc. 
The  second  count  charges  that  the  sali:icn  contained,  in  uhole 
or  in  part,  filthy,  decomposed  or  putrid,  infected,  tainted 
or  rotten  animal  substances,  ^Tholly  unfit  for  human 
consuTiiption;  that  she  ate  a  portion  of  the  salmon  and  as  a 
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direct  and  proximate  result  thereof  she  becane  violently  ill, 
etc.  The  third  count  charges  that  appellant  impliedly 
warranted  that  the  salmon  was  reasonably  fit  for  human 
consximption;  that  it  \;as  wholly  unfit  for  that  purpose  and 
as  a  result  of  eating  a  portion  of  the  same  she  became 
violently  ill,  etc. 

Appellee's  mother  purchased  a  can  of  salinon  from  appellant 
on  April  17,  1930.  She  opened  the  can  on  the  following 
morning  and  prepared  sandwiches  for  appellee,  her  father 
and  brother  for  their  lunches  on  that  day.  At  about  eleven 
A.  M«  appellee  ate  about  one-fourth  of  the  sand\7ich  prepared 
for  her  and  she  discovered  nothing  wrong  'with  it.  Her 
father  ate  all  of  his  sandv/ich  at  about  t'welve  O'clock  and 
at  about  the  saiTie  hour  the  brother  too;:  one  bite  of  his 
sandwich  and  found  it  didn't  taste  right  and  he  threw  it 
av;ay.  Appellee  and  her  f ether  became  ill  at  about  one  0* clock 
and  the  brother  at  aboiit  3:30  P,  M* 

•Then  appellee's  mother  opened  the  can  and  prepared  the 
sandv/iches  she  says  there  was  no  bulging  of  the  can  and  that 
she  discovered  nothing  by  sight  or  smell  to  indicate  that 
the  saliaon  v/as  not  in  good  condition.  The  family  doctor 
was  called  to  see  appellee  and  he  arrived  at  the  home  at 
about  five  P.  IvI.  lie  didn't  see  any  of  the  salmon  and  there 
VQs   no  chemical  or  bateriological  analysis  made  of  any 
portion  of  the  can  of  salition. 

The  doctor  testified  that  in  his  opinion  appellee's 
illness  and  that  of  her  father  and  brother  were  caused  by 
the  salmon.  His  conclusion,  however,  is  based  entirely 
upon  the  fact  that  the  three  persons  partook  of  the  saliuon 
and  became  ill  at  about  the  same  time,  and  that  the  mother 
ate  no  portion  of  the  salraon  and  v/as  not  sick.  The  doctor 
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further  testified  that  appellee »s  condition  night  have  been 
caused  hy  something  else  that  she  ate  that  day;  that  the 
condition  in  \7hich  he  found  her  could  have  been  caused  by 
something  else  she  ate  prior  to  that  day;  that  poisons 
somatimes  do  not  affect  the  patient  the  same  day;  that  it 
is  possible  that  her  illness  might  have  been  caused  by 
something  she  had  eaten  the  day  before. 

In  the  state  of  the  record  the  doctor* s  opinion  as  to  the 
cause  of  appellee's  illness  v;as  wholly  conjectural.  Bov/rcan 
V.  Vi/oodway  Stores,  345  111.  110 ♦  In  that  case  it  v/as 
contended  that  a  child's  death  vms  caused  by  the  use  of 
evaporated  milk  which  was  contaminated.  I"*:  appeared  from 
the  evidence  that  the  father  and  mother  of  the  child  also 
partook  of  milk  from  the  same  can  and  they  becarae  ill.  The 
Supreme  Court  held  that  there  vms  not  sufficient  evidence  to 
prove  a  cause  of  action  and  that  the  trial  court  erred  in 
refusing  to  direct  a  verdict  for  the  dcfendcnt.  The  evidence 
in  the  case  at  bar  is  equally  insufficient  to  prove  a 
cause  of  action.  The  judgment  is  reversed, 

REVERSED. 


The  Clerk  v/ill  insert 
in  the  judgment  the 
following:     "The 
Court  finds  that  appellee 
failed  to  prove  any  count 
of  her  declar:^tion," 


Not  to  be  reported  in  full. 
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STATE  OF  ILLINOIS. 
AFPELIATS  COUET. 
FOURTH     DISTRICT. 


JUN  9 1932  '■ 


FEBRUARY  TERM,  1932. 


TERM  NO.  8. 


TI-EE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS. 

Defendants  in  Error, 


vs. 


MILLARD  BOVfERS, 

Plaintiff  in  Error. 


AGEl^DA  NO,  15. 


266  I.A.  626^ 


EROR  TO  COU^iTY  COURT 
OF  SALINE  COUi,"TY. 


EDWARDS,  J":-  The  State »s  Attorney  cf  Saline  County  filed 
an  InforLiation  in  the  Count"-.'  Court,  charging  plaintiff  in 
error  \7ith  unlav'fully  pocsessinc  intoxicating  liquor  for 
the  purpose  of  sale.  There  v/as  a  trial  VjY   jury,  a  verdict  cf 
guilty  as  charged,  and  upon  the  finding  he  ..'as  sentenced  tjr 
the  court  to  ccr.mitti-aent  to  the  State  Farrii  at  Vandalia  for 
a  period  of  si::  months,  to  ve.y   the  costs,  and  at  the 
expiration  of  such  six  months  period,  if  the  costs  remained 
unpaid,  he  should  vjork  out  the  same  at  the  rate  cf  '..'1.50 
per  day. 

Previous  to  the  trial  the  accused  filed  his  notion  to 
quash  a  complaint  for  search  rarrant ,  and  also  the  search 
Trarrant  issued  pursuant  thereto,  and  to  suppress  all 
evidence  and  impound  all  articles  cf  liquor  and  containers, 
secured  hy  reason  of  a  search  made  under  such  -./arrant. 
There  ^/as  a  hearing,  upon  the  m.otion.  Plaintiff  in  error 
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contends  tliat   the  court  denied  the  raotion,  and  that  the 
ruling  vms  erroneous.  The  bill  cf  e:-ception8  sets  forth  the 
motion  and  supporting  affidavit,  and  also  the  hearing  upcn 
same.  It  fails,  ho:;ever,  tc  shov:  that  the  court  ruled  upon 
the  motion,  or,  if  it  did,  what  the  ruling  \ras. 

In  People  v.  I,evin,  318  111.,  227,  -..-here  a  sinilar  motion 
was  under  consideration,  the  court  held  that  motions  of  this 
nature  are  not  parts  of  the  coi"ni:ion  la\:  record;  that  they  can 
only  become  so  when  incorporated  in  a  bill  of  e;:ceptions, 
signed  by  the  trial  judge;  that  the  m.otion  to  impound  the 
liquors  seized,  and  to  erclude  them  from,  the  evi.dence, 
and  the  court's  rulings  thereon,  must  be  embodied  in  the 
bill  of  exceptions. 

The  law  is  further  settled  that  it  is  net  alone  sufficient 
that  the  filing  of  the  motion,  and  the  hearing  therecn, 
appear  in  the  bill  of  exceptions,  but  in  addition,  it  must 
be  affirmatively  shovm  therein  that  the  court  ruled  upon 
such  motion,  and  \That  the  ruling  was;  and  if  there  is  a 
failure  to  sho"":  such  ruling,  no  point  is  presented  by  the 
record,  relative  thereto,  for  consideration  by  the  review- 
ing court.  Burns  et  al,  v.  The  People,  126  111.,  285. 

It  is  true  that  the  clerh,  in  copying  the  common  law  record 
cf  the  case,  recites  a  denial  of  the  motion.  Ihl"    is  not 
sufficient,  as  the  ruling  must  be  set  forth  in  the  bill  of 
exceptions.  The  People  v.  Faulkner,  248  111.,  158.  The  People 
V.  Lehner,  335  111.,  431.  Burns  et  al.  v.  The  People,  supra. 

Upon  this  record,  and  under  the  rule  of  the  authorities 
cited,  there  is  nothing  for  this  court  to  consider  in 
connection  with  the  motion  to  suppress  and  impound  the  liquor 
and  containers  referred  to  in  the  motion. 

A  motion  for  a  new  trial  was  filed,  v/hich  challenged  the 
sufficiency  cf  the  evidence  to  sustain  the  verdict  and 
judgment.  The  bill  cf  exceptions  recites  the  filing  of  the 
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notion,  but  does  not  slio\;  './liat,  if  any,  dicj^ocition  the  court 
made  of  the  sar,ie.  In  People  v,  Loonardi,  338  111.,  177,  the 
Supreme  Court  stated:  "In  order  to  bring  before  thic  court 
for  reviev:  the  question  of  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  it  is  necessary  that  the  losing 
part;'  make  a  notion  for  a  uev;  trial,  and  upon  its  beinc  over- 
ruled, except  to  such  ruling,  and  to  include  such  notion,  the 
order  overruling  the  same,  and  exceptions  thereto,  together 
v'ith  the  evidence,  in  the  bill  of  exceptions."  To  the  saiae 
effect  is  People  v.  Gabrys ,  329  111,,  10  2, 

The  bill  of  exceptions  in  the  instant  case  fails  to  comply 
with  such  rule,  in  at  least  tv/o  particulars.  It  dees  not 
shov;  the  court's  ruling  upon  the  I'lction  for  a  no:;  trial, 
nor  any  exceptions  thereto.  It  appears  from  the  clerk's 
comi":ion  lav"  record  that  the  motion  ",;as  overruled;  this, 
hovrever,  under  the  rule  in  People  v.  Faulkner,  supra,  and 
Call  V.  The  People,  2C1  111.,  499,  ;Tas  not  sufficient  to 
save  the  question  for  revic".:. 

There  '.,'as  a  motion  in  arrest  of  judgm-ent,  assigning  as 
grounds,  the  refusal  of  the  court  to  grant  a  nc;  trial, 
the  denial  of  the  m-otion  to  q.uash  the  complaint  and  search 
'.-.'arrant;  that  plaintiff  in  error  had  no  lav.-ful  trial;  that 
the  verdict  rras  contrary  to  the  lav;  and  the  evidence,  and 
the  overruling  of  the  motion  to  suppress  and  impound. 

The  notion  in  arrest  of  judgment  only  raised  o^uestions 
v;hich  appear  upon  the  face  of  the  record.  People  v.  Dcpev:, 
237  111.,  574.  Mono  of  the  reasons  assigned  in  the  motion, 
are  v/ithin  such  rule,  hence  cannot  bo  entertained.  Tlie 
record,  as  presented,  saves  no  question  for  reviev-,  that  is 
raised  by  the  assignment  of  errors. 

The  judgment  Avill  be  affirmed. 


Jud.gi'.icnt  affirmed. 
Not  to  be  reported  in  full. 
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AGENDA  NO. 21. 


A   ''"7:   /  ~C 


JOHN  EDMONDS,  et  al. 
Appellants , 


VS. 


W.  D.  GOURLEY, 

Appellee. 


APPEAL  FROJv:  CIRCUIT 
COURT   OF  MASSAC   COUIITY. 


r 


1927 
EDWARDS,  J:-  On  April  25/Wm.  Lynn  recovered  a  judgiient  for 

$300,00  against  appellants  before  a  Police  Magistrate 

of  Massac  County,  a  transcript  cf  v/hich  judgi'ient  -.7as  filed 

in  the  office  cf  the  Clerk  of  the  Circuit  Court  of  said 

county  on  June  27,  1927, 

On  March  12,  1928,  appellants  entered  into  e  contract  vfith 

appellee  for  the  exchange  of  certain  parcels  cf  real  estate, 

by  the  terns  of  which  ap-j.ellee  v/as  to  pay  appellants  the 

sun  of  ^1500. 00  as  a  difference  in  the  exchange  values,  tc 

be  evidenced  by  tv/c  checks,  each  for  ;;p750.00,  to  order  cf 

appellants;  one  to  be  a  dov;n  payment,  and  the  other  tc  be 

deposited  at  the  Brcokport  National  Bank,  ^/ith  V/.  H, 

Holifield,  its  president,  until  the  title  tc  appellants* 

land  should  be  corrected*  A  fe\7  days  later  appellee  sold  the 

land,  -ahich  he  v;as  acquiring  in  the  trade,  tc  Vto,  Lynn,  the 
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holder  of  said  judgment,  for  the  sum  of  (;3,600.00.  Lynn 
having  an  apparent  lien  of  record,  in  the  svan   of  :ii;300.00, 
deducted  such  amount  from  the  purchase  price  and  assigned 
the  judgment,  in  'writing,  to  appellee,  \7ho  caused  the 
assignment  to  be  recorded  on  June  29,  1928. 

After  this  deal  \7ith  Lynn,  appellee  met  appellant,  John 
Edmonds,  at  the  hank.  The  testimony  of  both  appellee  and 
Holifield  is  that  the  former  then  told  Sdiiionds  that  he  had 
been  required  to  pay  the  amount  of  such  judgment;  that  he 
\7ould  leave  a  check  at  the  bank  in  the  sun  of  -.j-iSe.'iO, 
(being  $750.00  less  0313 •6C,  the  araount  of  said  judgriient 
and  costs),  payable  to  order  of  appellant  John  Edi^ionds, 
Mho   could  take  such  check  at  any  time  he  desired,  as  the 
balance  due  on  the  trade.  Edraonds  did  not  that  day  accept 
the  check,  but  later,  on  April  9,  1928,  returned,  took  the 
check  and  cashed  it. 

Appellants,  something  over  a  year  later,  brought  suit  to 
the  August,  1929,  tern  of  the  circuit  court,  to  cancel  such 
judgment,  as  having  been  obtained  fraudulently,  making  only 
lynn  a  party  defendant  to  such  action.  Appellee,  at  the 
time,  and  for  m.onths  prior  thereto,  had  held  title  of  record, 
as  assignee  of  the  judgment,  yet  v/as  not  joined  as  a  defend- 
ant to  the  suit. 

The  Circuit  Court  entered  its  decree,  cancelling  the  judg- 
ment as  prayed  for  in  the  bill  of  com.plaint,  and  appellants 
thereafter  brought  sviit  to  recover  the  0313.60  Trhich  they 
contend  is  still  due  and  unpaid  on  the  land  deal  '.Tith 
appellee. 

We  think  there  r/as  abundant  proof  in  the  record  to  justify 
the  jury  in  finding,  as  they  did,  that  rmen  Edi'aonds  received 
and  accepted  the  check  of  appellee^on  April  9,  1928,  in  the 
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holder  of  said  judgment,  for  the  sum  cf  (.3,600.00,  L3.Tin 
having  an  apparent  lien  of  record,  in  the  smn  of  :u;300.00, 
deducted  such  amount  from  the  purchase  price  and  assigned 
the  judgi'/ient,  in  -rriting,  to  appellee,  who  caused  the 
assignment  to  he  recorded  on  June  29,  1928, 

After  this  deal  'with  Ljmn,  appellee  met  appellant,  John 
Sdmonds ,  at  the  bank.  The  testimony  cf  both  appellee  and 
Holifield  is  that  the  former  then  told  Edmonds  that  he  had 
been  required  to  pay  the  amount  of  such  judgi'.ient;  that  he 
^.Tould  leave  a  check  at  the  bank  in  the  sun  of  ^435, 40, 
(being  Cj^.VSO.OO  less  (;313.6C,  the  araount  of  said  judgraent 
and  costs)  ,  payable  to  order  of  appellant  John  Edmonds, 
\7ho  could  take  such  check  at  any  time  he  desired,  as  the 
balance  due  on  the  trade.  Edmonds  did  not  that  day  accept 
the  check,  but  later,  on  April  9,  1928,  returned,  took  the 
check  and  cashed  it. 

Appellants,  something  over  a  year  later,  brought  suit  to 
the  August,  1929,  tern  of  the  circuit  court,  to  cancel  such 
judgment,  as  having  been  obtained  fraudulently,  making  only 
lynn  a  party  defendant  to  such  action.  Appellee,  at  the 
time,  and  for  months  prior  thereto,  had  held  title  of  record, 
as  assignee  of  the  judgment,  yet  v;as  not  joined  as  a  defend- 
ant to  the  suit. 

The  Circuit  Court  entered  its  decree,  cancelling  the  judg- 
ment as  prayed  for  in  the  bill  of  complaint,  and  appellants 
thereafter  brought  s\-iit  to  recover  the  0313.60  irhich  they 
contend  is  still  due  and  unpaid  on  the  land  deal  with 
appellee. 

We  think  there  was  abundant  proof  in  the  record  to  justify 
the  jury  in  finding,  as  they  did,  that  when  Edmonds  received 
and  accepted  the  check  cf  appellee^on  April  9,  1928,  in  the 
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sum  of  0'i36,6C,  he  did  so  understanding  that  it  v/as  tendered 
in  full  payi'ient  of  the  balance  due  on  his  trade  -iTith  appellee, 
and  that  it  discharged  his  claim  against  Gourley. 

As  reasons  for  reversing  the  judgment,  appellants  urge 
certain  rulings  of  the  court  as  to  adjaission  of  evidence; 
also  the  giving  and  refusing  of  instructions. 

Appellants  contend  the  court  erred  in  admitting,  at  the 
instance  of  appellee,  the  records  and  files  of  the  proceedings 
"before  the  Police  Magistrate,  relating  tc  the  O^OO.OO  judg- 
ment. 

It  appears  that  appellant  Edmonds,  :rhilc  en  the  stand, 
testified  to  all  that  happened  concerning  the  rendition  of 
such  judgment,  and  that  the  evidence  offered  by  appellee 
only  tended  to  shov;  the  same  facts,  concerning  v/hich  Edmonds 
had  testified  tc  fully.  It  is  apparent  such  testimony  could 
not  have  injured  the  appellants. 

It  is  further  insisted  that  the  court  erred  in  modif^^ing 
the  first  instruction  tendered  by  appellants,  and  that  the 
instruction,  as  modified,  vras  an  incorrect  statement  of  lav:. 
Counsel  does  not  point  out  '..'here  or  in  -.That  respect  the 
instruction  './rongly  declares  the  lar,  but  merely  makes  the 
general  assertion  that  it  xras   erroneous.  Such  arguiiont  does 
not  present  any  o^uestion  for  the  consideration  cf  this  court. 

The  trial  court  refused  the  third  instruction  of  appellants, 
and  its  action  is  complained  of.  This  instruction  told  the  jury 
that  if  they  believed  from  the  evidence  that  the  ;;,.300.00  judg- 
ment before  the  Police  Magistrate,  was  void,  it  -.rould  be  of 
no  value  in  the  case.  It  vrill  be  observed  that  the  instruct- 
ion left  to  the  jury  the  determination  of  the  validity  of  the 
judgi^ient;  in  other  v/ords,  to  pass  upon  a  q_uestion  cf  lav:. 
This  instruction  vras  erroneous,  and  properly  refused.  The 
People,  ex  rel.  v.  Mayor  of  Alton,  193  111.,  311,  The 
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Empire  State  Surety  Co,  v.  Scliillinger  Bros.,  167  111.  App., 
652. 

At  the  instance  cf  appellee,  the  court  charged  the  jury 
that  no  person  is  bound  by  a  judgi'ient  or  decree  to  v;hich 
he  is  not  made  a  partj'".  It  is  claiLied  that  this  is  not  a 
correct  stater.ient  of  lav:,  and  that  is  the  only  criticisn 
iiade.  It  seeiis  to  be  i/ell  settled  that  no  person,  having 
an  interest  in  the  subject  i-natter  of  the  suit,  and  not 
raade  a  party  to  the  sane,  is  bound  ty   the  judgnent  or  decree 
rendered  therein,  Hopkins  v,  Rcseclare  Lead  Co.,  72  111,, 
373,  V/achter  v.  Eoerr,  210  111.,  244,  As  an  abstract  legal 
statenent,  the  instruction  \ias   not  erroneous,  TJhether  it  is 
subject  to  other  criticisn,  is  not  calloo  into  question  by 
appellants,  and  \:e   are  only  required  to  i^ass  upon  the  object- 
ion actually  urged. 

Appellants  riake  a  general  objection  to  all  of  appellee's 
given  instructions,  as  follov.'s:  "Each  and  every  one  of 
then  assui.ie  facts  that  are  not  in  evidence.  They  in  sub- 
stance instruct  the  jur;'-  to  find  for  the  defendant  upon 
the  principle  that  a  Justice  of  the  Peace  judgnent  is 
assignable,  and  that  no  natter  v/hat  happens,  it  holds 
good  against  every  person,"  This  objection  does  not  jjoint 
out  v/'hat  facts,  not  in  evidence,  are  assu:'.ied  by  any  one 
instruction,  nor  did  any  one  of  then  contain  the  principle 
conplained  of  in  the  further  criticisn  "that  a  Justice  cf 
the  Peace  judgnent  is  assignable,  and  that  no  natter  '.That 
happens,  it  holds  good  against  every  person," 

Upon  the  record,  v/e  think  that  substantial  justice  has 
been  done,  and  the  judgr.ient  v;ill  be  affirned. 

Judgnent  affirned. 
Not  tc  be  reported, 
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KRIST  KRISTOFF, 

Appellant, 


VS. 


BILL  KRISTOPOLUS, 
Appellee. 


266  I.A.  627' 


APPEAL  FROM  COUNTY  COURT  OF 
IvIADISON  COUl^TY. 


EDWARDS,  J:-  On  Septenber  11,  1923,  appellant  Kristoff 
loaned  to  appellee  Kristcpolus  the  sum  of  >.,150.00,  taking  the 
latter*  s  prcraissory  note  therefor.  Appellee,  a  foreigner,  and 
apparently  uneducated,  executed  the  note  by  placing  his  mark 
therecn,  v/hich  \ras   witnessed  by  one  August  Droll,  Appellant 
brought  suit  on  the  note  before  a  Justice  cf  the  Peace  cf 
Madison  County.  An  appeal  vras   taken  to  the  County  Court, 
where  a  trial  v;as  had  before  a  jury,  who  found  the  issues  for 
appellee.  The  court  entered  judgment  on  the  verdict,  and 
this  further  appeal  has  been  prosecuted. 

The  defense  was  payment.  Appellant  testified  that  two 
annual  interest  payments  had  been  made  on  the  note,  and 
nothing  else.  Appellee's  testiDiony  was  that  he  had  fully 
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paid  the  note,  principal  and  interest,  in  payraents  cf  vary- 
ing amounts,  at  different  times;  aracng  others,  by  a  check 
for  021.95  \7hich  he  had  received  from  the  Laclede  Steel 
Company,  and  v;hich  on  the  back  bcre  the  indorsement  of 
appellant,  shov/ing  that  he  had  cashed  the  same. 

There  v/as  further  corroboration  of  appellee*  s  statement  re- 
garding a  040.00  cash  payment,  by  the  testimony  cf  Nick 
Strubel,  v/hc  said  that  he  v/as  present  and  v/itnessed  the  act 
vrhen  appellee  paid  to  appellant  such  surii  cf  money.  Appellee 
testified  to  further  pajauents,  sufficient  to  satisfy  the  note, 
and  in  addition  that  he  requested  appellant  to  return  the 
note  to  him;  that  the  latter  stated  it  v;as  in  a  bank  at  Troy; 
that  he  v/ould  procure  same  and  surrender  it  to  appellee.  He 
also  testified  that  en  another  occasion  he  made  a  similar 
request  of  appellant,  and  that  the  t',7c  prepared  to  go  to 
Trey  for  the  note,  but  viere  prevented  from  doing  so,  hj   a 
rain  storm.  Appellant,  though  a  v/itness  at  the  trial,  did 
not  den.y  any  cf  the  statements  cf  appellee  relative  to  his 
demands  for  the  return  of  the  note,  cr  the  contemplated 
trip  to  the  bank  at  Trey  to  secure  sam.e,  hence  such  tes- 
timony stands  Trholly  undisputed. 

It  is  adiaitted  by  appellant  that  appellee,  at  divers 
times,  paid  to  him  sums  cf  money;  he,  ho\7ever,  contends 
such  payments  v;ere  made  to  apply  on  other  deals  having  no 
relation  to  the  note  in  question. 

No  instructions  v/ere  tendered  by  either  party,  and  the 
cause  v;as  submitted  to  the  jury  solely  upon  the  evidence. 
It  \7ill  be  observed  that  the  testim-ony  bearing  upon  the 
question  vrhether  appellee *s  payraents  to  appellant  were  upon 
the  note  in  suit,  cr  in  application  to  som.e  other  trans- 
actions, \7as  sharply  conflicting.  It  is  argued  that  the 
court  erred  in  permitting  appellee  to  testify  he  had  made. 
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payiients  on  the  note.  Appellant  had  testified  that  only  t\7o 
annual  interest  pa^iients  cf  v^.SO  each  had  boon  nade.  It  vms 
corapetent  for  appellee  to  raeet  this,  by  proof  to  the  con- 
trary. No  objection  was  i^iade  to  forri  of  qLiestions  or  nanner 
of  proof.  The  ruling  v;as  not  .    «  error. 

Appellant  further  contends,  using  his  ov/n  r/ords:  "Then, 
leaving  the  question  of  pajnraent  out  cf  it,  is  pa^nnent  right, 
even  after  naturity  of  the  note  under  the  conditions  here 
shoun  under  our  Negotiable  Instrui-.iont  Act?  For,  is  proof  of 
payment  not  incompatible  irith  Section  67  of  that  Act,  sho\;- 
ing  i,Then  it  is  non-negotiable  thereby?"  No  authority  is 
cited,  and  r/e  apprehend  none  can  be  found  sustaining  such 
proposition. 

Objection  is  nade  to  the  testinony  of  the  v/itness  Strubol, 
that  he  sav.-  appellee  pay  to  appellant  forty  dollars  in  cash. 
The  objection  vras:  "there  is  no  r/riting,  and  the  '.Titness 
simply  says  he  sa'w"  some  money  there,"  This  evidence  tended 
to  corroborate  the  statement  cf  appellee,  and  v/as  competent. 

The  last  contention  of  appellant  is  stated  to  be:  "No 
note  should  be  arbitrarily  held  paid  v.-hon  given,  because 
some  one  cares  to  claim  it."  The  evidence  presented  a 
question  of  fact  v;hcther  the  note  had  been  paid.  The  proof 
\Tas  conflicting;  the  jury  \7ho  sav:  and  hoard  the  "itnesses, 
found  for  appellee;  the  trial  judge  approved  their  finding. 
There  is  no  prejudicial  error  in  the  record,  and  v:e  are  cf 
the  opinion  that  the  verdict  is  not  contrary  to  the  ueight 
of  the  evidence;  hence  a  revievring  court  should  not  disturb 
the  finding,  Henderson  v.  Tcbcy,  116  111,  App,,  540, 

The  judgiuent  is  affirncd. 

Judgment  affirmed. 
Not  to  be  reported  in  full,- 
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TERHI  NO.  30, 


MARIE  KILGORE,   ' 
Appolloe, 

VS. 


PROTECTIVE  EffiJTUi'ii  BENEI''IT 
ASSOCIATION,    ETC 
Appellant, 


AGENDA  NO.    24. 


266  I.A.  627 

;j^PE/iL  FROM  THE  COUNTY 
COURT  OF  RixNDOLPH  COUNTY. 


EDWiiRDS,  J:-  This  appeal  is  prosecuted  to  reverse  a  judg- 
ment of  the  County  Court  of  Randolph  County,  in  favor  cf 
appellee  and  against  appellant,  in  the  suiii  of  t;800,00,  in  an 
action  brought  on  a  life  insurance  policy. 

Exceptions  v/cre  saved  to  the  entry  of  judgment,  and  it^s 
correctness  is  questioned  by  proper  assignments  cf  error. 

Appellee  has  failed  to  file  any  statement,  brief  or 
arguiTient,  as  required  by  the  rule  of  this  Court,  accordingly 
the  judgment  is  reversed,  and  the  cause  rcm.anded, 

REYERSIID  IJiJj   REiiAi^DED. 
Not  to  be  rcnorted  in  full. 
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TERM  NO,    31. 


AGENDA  NO.    18. 


ALLIS-CHADIERS  LIANUE  AC  TURING 
COMPANY,  a  Corporation, 
AppollGG, 


VS 


THE  TOWN  OF  BIAIRSVILLE, 
Appellant, 


26G  I.A.  Q27 


i^PEAL  FROM  CIRCUIT  COURT 
OF  WILLIAJvISON  COUl^TTY. 


EDWARDS,  J:  -  In  February,  1930,  the  Tov/n  of  Blair svillc, 
in  v/illiamson  Countj^,  the  appellant  herein,  purchased  of  0, 
B«  Avery  Company,  a  tractor  for  use  on  the  liigliv/a'ys  of  slicIi 
to\7n.  The  purchase  price  v/as  the  sun  of  S3, 450, 00,  in  pay- 
ment for  \7hich  appellc^nt  gave  to  the  seller  t\7o  anticipation 
tax  T/arrants,  each  for  the  sum  of  81,725,00,  to  order  of 
the  0,  B.  Aver"-"'-  Coiiroany.  Each  \7arrant  stated  upon  its  face 
that  it  v/as  issued  in  anticipation  of  taxes  already  levied, 
and  payable  solely  out  of  such  taxes  i7hon  collected.  Later 
oiie  of  the  -..^arrcnts  v,"as  assi.^ned  by  0.  B,  Avery  Company  to 
the  appellee,  who  brought  suit  thereon,  and  recovered  a 
judgraent  in  the  sum  of  (i,l ,817 ,"50 ;   i7hich  judgment  it  is  sought 
to  reverse  by  this  appeal. 

Trial  by  jur;-  v/as  vralved,  and  the  cause  submitted  to  t]"_e 
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court  for  herring  ancl  decision.  The  O-bstract  shovrs  tiic.t  o.ixor 
hearing,  thoro  was  an  order  of  court  findin£:  the  issues  in 
favor  of  iplaintiff ,  in  the  sum  of  r|i;1^817,30 ,  ..'ith  interest; 
that  a  notion  in  arrest  of  judgiviont  './as  made  and  overruled, 
and  thereafter  judgment  entered  upon  the  findinsj  in  favor 
of  plaintiff,  and  an  appeal  then  PLllow'od  to  this  court. 

Appellee  ureses  that  the  motion  in  arrest  of  judgment  '.Tas 
in  fact  filed  ten  days  after  entry  of  judgi;ient,  and  refers 
to  the  record  in  support  of  such  assertion,  A  sufficient 
ans-'cr  to  this  contention  is  that  if  appellee  ■.;ns  of  opinion 
that  the  abstract  did  not  correctly  or  comv.lctolj''  summarize 
the  record  in  this  respect,  it  had  the  privilege,  as  './ell  o.s 
rested  under  the  obligation,  of  furnishing  a  supplemental 
abstract,  and  if  it  failed  to  do  so_,  cannot  asl:  that  the  court 
expend  the  time  and  labor  necessary  to  rea.d  the  record. 
Merely  complaining  about  the  correctness  of  the  abstract  does 
not  present  c:ay   question  for  this  court's  acxion.  Hand  v. 
Waddell,  et  al.,  167  111.,  402. 

Appellant  contends  that  the  dec].aration  did  not,  upon  its 
face,  state  a.  cause  of  action;  that  it  could  not  support  the 
judgment,  and  that  the  court  erred  in  overruling  the  miotion 
in  arrest  of  iudgiaont. 

The  statute  \inder  vrhose  authority  the  v/arrant  in  question 
r.'as  issued,  being  Sec.  2  of  Ch<  146-A,  Cahill's  Illinois 
Statutes  of  1*^51,  provides,  among  ether  things,  that  \7hcre 
there  is  not  sufficient  money  in  the  troasiiry  of  a  municipalitj 
to  defray  its  ordinary  and  necessary  exponses,  it  shall  be 
lar.'ful  for  the  proper  authorities  to  create  a  fund  to  meet 
such  expenses,  by  issuing  and  disposing  of  \7arrants  dravra 
against,  and  in  anticipation  of,  taxes  already  levied  by 
such  authorities,  to  the  extent  of  sevonty^five  per  cent  of 
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the  totr.l  r.mount  of  such  tc.xcs  so  IcYiod;  ■-^ncl  providos  that 

such  v;r.rrants  shr.ll  sho'7,  upon  their  fcco,  thr.t  they  r.rc 

payable  solely  from  such  taxes  \7hen  collected,  and  not 

otherv.'ise, 

"'■[here  a  liability,  which  it  is  souglit  to  enforce,  is  created 
by  statute,  \7hich  requires  that  it  shall  depend  upon  the 
fulfillment  of  any  terms,  the  performance  cf  such  terms  is 
a  condition  precedent  to  the  enforcement  of  such  liability, 
and  as  such  must  be  averred  in  the  declaration,  otheri/ise  no 
cause  of  action  is  stated,  Harty  Bros,  Vp  Polakovr,  151  111, 
App,,  199,  C-arvey  v,  '/esson,  258  Mass,  48,  154  N,  E,  R., 
516,  Touhey  v.  City  of  Decatur,  175  Ind. ,  98,  93  II.  E,  R,, 
540.  Soramerville  v.  Board  of  Commissioners,  116  ITebr,,  282, 
221  N.  W.  R*,  433. 

■  It  \7as  accordint:ly  essential  that  the  declaration  in  the 
instant  case  should  allege  that  taxes  v/ere  already  levied 
at  the  time  the  v/arrant  v;as  issued;  that  at  such  time  the 
outstandirjg  anticipation  warrants  issued  against  such  tax, 
including  the  v;arrant  sued  on,  did  not  exceed  seventy-five 
per  cent  of  the  arnount  of  svich  taxes  so  levied,  and  that, 
of  such  taxes,  there  had  been  collected  an  amount  sufficient 
to  pay  such  vrarrant,  ,  .    ^ 

.  The  first  and  third  counts  of  the  declaration  fail  to  aver 
any  one  of  these  essential  elements.  The  second  count  does _ 
not  allege  that  v/hen  the  'iTarrant  in  q^uestion  i.-as  issued, 
the  taxes  had  alreadj^  been  levied,  nor  that  the  total  _a:aqunt 
of  anticipation  v/arrants  then,  outstanding,  did  not  exceed 
seventy-five  per  cent  cf  such  tax  so  levied.  The  declaration, 
lacking  such,  necessary  averments,  did  not  state  a  cause  of 
action.  Smith  v.  City  of  Chicago  Heights,  141  111,  App,, 
588.     . 
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In  Bradley  v.  Federal  Life  Ins,  Co.,  ^16  111.  App,,  602, 
this  court  held:  "A  declaration  v/hicii  fails  to  state  a 
cause  of  action,  is  insufficient  to  support  a  judgi-ient." 

Tfhere  a  declaration  is  so  defective  as  not  to  support  a 
judgment,  it  is  open  to  attack  by  motion  in  arrest  of  judg- 
ment, v/here  the  question  of  the  sufficiency  of  the  declara- 
tion is  directly  presented,  Ilenning  v.  Sampsell,  236  111., 
375. 

The  declaration  in  this  case  failed  to  state  a  cause  of  ac- 
tion, v/as  therefore  insufficient  to  support  the  judgment,  and 
the  court  should  have  sustained  the  motion  in  arrest  of  judg- 
ment. 

For  the  reasons  stated,  the  judgment  it  reversed  and  the 
cause  remanded. 


Roversed  and  remanded. 


Not  to  bo  reported  in  full# 
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APPEAL  FROM  THE  CIRCUIT 
COUT.T  OF  MARION  COUNTY. 


EDWARDS,  J:-  On  DecemToer  8,  1930,  the  Auditor  of  Public 
Accounts  closed  the  Merchants  State  Bank  of  Centralia  as 
insolvent,  A  receiver  was  appointed,  and  the  affairs  of  ^the 
institution  are  now  in  course  of  liquidation.  Appellee,  as 
receiver,  brought  a  suit  in  chancery  against  appellants, 
executors,  and  also  against  the  legatees  naraed  in  the  last 
will  of  Joe  W.  Tate,  deceased,  to  enforce  the  stockholders* 
liability'"  against  said  estate,  to  the  amount  of  the  par  value 
of  shares  of  stock  held  by  said  decedent  in  such  bank  at 
various  periods,  during  his  lifetime. 

A  demurrer  was  filed  to  the  bill,  which  was  overruled,  and 
defendants  answered.  There  was  a  hearing  before  the  Chancellor, 
after  which  a  decree  was  entered  in  favor  of  appollee  in  the 
s-ura  of  (.4,100.00,  requiring  appellants  to  pay  such  ai'dount  to 
appellee  out  of  the  assets  of  the  Tate  estate,  in  due  course 
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of  adjiiini  strati  on,  and  made  the  claira  a  first  lien  upon  certain 

real  estate  devised  to  Ella  M.  Tate  ty   the  last  vfill  of  said 

Joe  W,  Tate,  deceased.  The  decree  was  rendered  only  against 

the  executors,-  appellants  herein,  and  not  against  the 

legatees  or  devisees,  and  this  appeal  is  hy  the  execiitors 

alone. 

The  appellants  contend  that  there  was  no  competent  proof  of- 
fered by  appellee  on  \?hich  to  base  the  decree.  The  only 
testimony  offered  in  behalf  of  the  receiver,  was  that  of  A. 
E.  Heibcrg,  an  accountant,  based  upon  figures  and  dociuiients 
v/hich  he  stated  he  and  his  assistants  had  prepared  as  auditors 
of  the  bank  after  it  had  been  closed. 

The  witness  testified  that  he  had  occasion  to  audit  the  re- 
cords of  the  Merchants  State  Bank  during  January,  1931,  and 
found  that  Joe  W.  Tate  was  the  owner,  at  various  periods,  of 
shares  of  stock  in  the  bank,  and  also,  during  such  periods  of 
ownership,  the  amount  of  liabilities  of  the  institution.  At  the 
close  of  the  direct  examination,  counsel  for  appellee  stated 
that  the  original  records  were  in  court  ,  subject  to  cross- 
examination  \)Y   appellants  if  they  desired.  It  does  not  appear 
that  the  latter  either  cross-exarained  from  such  records,  or 
indicated  a  desire  to  do  so. 

None  of  the  original  records  were  offered  in  evidence,  nor 
were  any  of  them  identified  or  authenticated  in  any  way;  nor 
were  any  of  the  docuraents,  from  which  the  auditor  prepared 
his  summary,  and  upon  which  his  testimony  was  based,  shovm 
to  have  been  the  actual  records  of  the  banl-c,  kept  in  the 
course  of  the  business;  nor  v/ere  the  entries  therein  contain- 
ed, proven  to  have  been  true  and  correct.  Appellants  objected 
to  the  testimony,  and  moved  to  strike  it  from  the  record.  The 
court,  however,  held  to  the  contrary,  and  the  ruling  is  assign- 
ed as  error. 


-8- 


IL 


TERM  110,  44. 

It  is  the  contention  of  appellants  that  until  the  documents, 
books  or  papers,  examined  by  the  accountant,  and  upon  which  he 
founded  his  summary,  are  first  shown  to  have  been  the  records 
of  the  bank,  and,  as  such,  themselves  admissible  in  evidence, 
the  conclusions  of  the  expert,  based  thereon,  cannot  be 
received  as  proof. 

While  the  contents  of  books  or  papers,  which  are  obtain- 
able, cannot  be  proved  by  parol,  the  v^rriting  itself  being  the 
best  evidence,  if,  however,  the  originals  arc  \fritings  so 
voluminous  or  bulky  that  thej'-  cannot  be  conveniently  or 
practicably  examined  in  court,  and  the  fact  in  issue  is  to 
be  deduced  from  the  whole  collection,  the  result,  if  sus- 
ceptible of  calculation,  may  bo  testified  to  by  a  competent 
witness,  vrtio  has  inadc  an  examination  of  the  originals;  the 
statement  or  result  to  be  verified  by  the  testimony  of  the 
witness  making  such  exojnlnation,  with  the  right  reserved  to 
the  opposite  party  to  examine  before  its  adraission  in  evi- 
dence; and  where  the  original  writings  are  available,  the 
privilege  of  cross -exaiaining  the  witness  from  such  originals. 
People  V,  Sawhill,  299  111.,  393, 

The  volmainous  writings,  which  experts  may  examine,  and 
then  testify  to  the  result  of  such  exarnination,  must  them- 
selves be  competent  as  evidence,  must  be  identified  and 
authenticated  as  original  records,  and  it  must  be  further 
shown  that  the  entries  which  they  contain  are  correctly 
recorded,  Le  Roy  State  Bank  v,  Keenan's  Bank,  337  111.,  192, 

In  the  instant  case,  none  of  the  writings  examined  by  the 
vfitness,  and  upon  which  he  based  his  conclusions,  were  shown 
to  be  records  of  the  Merchants  State  Bank,  or  correctly  kept 
as  such,  by  an^'-  witness  having  knowledge  of  the  fact,  Heiberg 
testified  that  he  went  to  the  banJcing  offices  and  there 
exam.ined  its  records.  He  did  not  state  any  fact  from  v^rhich 
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it  miGiit  'oe  inferred  that  he,  before  naking  the  audit,  was 
fajiiiliar  vjith  the  records  of  the  bank,  nor  that  ho  knev;  an^^ 
of  the  writinfjG  "Jhich  he  exaiiiinod,  v/ere  in  truth  v/hat  they 
purported  to  be,  nor  correctly  kept  ac  such.  In  fact  it  is 
fairly  inferable  that  he  v/as  not  acq.uainted  with  the  sarae, 

Eeiberg  \iras  the  only  witness  called  by  appellee,  hence  there 
is  no  testiiaony  whatever  bearing  upon  the  identity, 
authenticity  and  correctness  of  the  books  and  other  writings 
examined  by  him,  vrhich  would  render  them  admissible  in 
evidence,  "Since  the  books  \7erc  not  shov/n  to  be  competent 
evidence,  the  statement  of  the  conclusions,  reached  by  a 
consideration  of  them,  was  not  competent  evidence,  and 
should  not  have  been  admitted."  Le  Roy  Ctate  Bank  v, 
Keenan' s  Bank,  supra,  at  page  193. 

For  the  rco.sons  stated,  the  tostimonj^  of  the  accountant,  as 
to  his  conclusions,  was  not  competent,  and  the  court  should 
have  sustained  both  appellants*  objection  to  his  admiissibility, 
and  the  motion  to  strike  it  from  the  record,  VJithout  the 
testimony  of  Hciberg,  there  is  no  evidence  tending  to  show 
that  Joe  W,  Tate,  in  his  lifetime,  or,  after  him,  his  estate, 
was  liable  as  charged  in  the  bill  of  complaint. 

The  decree  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Not  to  be  reported  in  full. 
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APPEAL  FROM  CITY  COURT  OF 
EAST  ST.  LOUIS. 


FULTON,  J:~  This  is  an  appeal  ty  Defandant  from  a  judg- 
ment in  the  siuu  of  c;.15,0CG,00  entered  uToon  the  verdict  of  a 
jury  in  an  action  on  the  case  to  reccver  darnages  under  the 
Federal  Employers •  LialDility  Act  on  accoiuit  of  personal 
injuries  received  by  Appellee  at  Madison,  Illinois  on  May 
13th,  1950. 

The  declaration  consisted  of  two  counts.  The  first  count 
besides  alleging  facts  necessarj^  to  bring  the  case  under  the 
federal  act,  charged  appellant  uith  the  duty  of  exercising 
due  care  and  caution  for  the  safety  of  the  appellee  -..'ho  vras 
emplojT-ed  by  appellant  as  a  locomotive  fireman  and  engine 
man;  that  disregarding  such  duty  appellant  negligentlj'-  and 
carelessly  moved  certain  cars  over  another  track  adjacent 
to  the  one  on  which  appellee  was  working  so  as  to  cause  the 
cars  moved  on  the  other  track,  to  be  tbrovm  from  the  track 
on  which  they  wore  running,  over  and  against  the  engine  up- 
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on  which  Appellee  v;as  vrorking,  thereby  causing  plaintiff  to 
be  struck  and  throv/n  to  and  against  divers  objects  and  in 
order  to  escape  frora  said  v/reckage,  the  appellee  jumped  from 
said  locoraotive  and  v;as,  as  a  result  of  said  collision  and 
as  a  result  of  jujnping  from  said  engine,  seriously  injured^ 

The  second  count  is  substantially  the  same  as  the  first 
count  except  that  the  negligence  charged  is  that  the  appellant 
negligently  and  carelessly  moved  certain  cars  along  the 
track  adjacent  to  the  track  vjhore  Appellee  was  working,  with 
such  great  force  and  violence  as  to  cause  said  other  cars 
to  strike  and  collide  with  certain  cars  standing  upon  the 
adjacent  track  and  to  then  and  there  knock  and  move  the 
cars  from  said  adjacent  track  to  and  against  the  locomotive 
engine  upon  v/hich  plaintiff  was  working.  The  Appellant 
filed  its  plea  of  not  guilty  to  the  declaration. 

It  is  urged  in  behalf  of  Appellant  that  a  verdict  should 
have  been  directed,  proper  motions  having  been  made  both 
at  the  close  of  the  Appellee's  testimony  and  at  the  con- 
clusion of  all  of  the  evidence,  because  the  appellee  failed 
to  sustain  the  burden  of  proof  required  of  him  to  prove  the 
negligence  charged  in  his  declaration.  Also  that  the  verdict 
was  excessive. 

The  accident  in  vrhich  appellee  was  injured  happened  in 
the  switching  yard  of  appellant  at  Madison,  /ijaong  the  other 
tracks  wore  two  tro.cks  knovrn  as  46  and  47,  located  near  the 
center  of  the  yard,  parallel  to  each  other  and  about  six 
or  eight  feet  apart.  Appellee  was  a  fireman  whose  . 
engine  was  on  track  46  at  the  time  of  the  accident.  He  T/as 
qualified  as  an  engineer  and  \7as  occupying  the  engineer's 
seat,  which  v/'as  on  the  west  side  of  the  engine  and  v.'as 
running  the  engine.  Track  47  vras  to  the  east  of  track  46 


i*2^ 


TERIVI  NO.  5. 

and  both  tracks  ran  north  end  south.  Appellee's  engine  v.ras 
standing  still  at  the  time  of  the  accident  and  he  v;as 
v;atching  out  of  the  cat  window  tov;ards  the  south  for  signals 
frora  the  other  members  of  the  train  crev'.  Suddenly  without 
any  v/arning  one  of  the  cars  standing  on  track  47  was  struck 
by  two  other  cars,  also  moving  on  track  47,  ^;ith  such  force 
that  it  \7as  knocked  off  the  track  and  over  against  the  side 
of  the  engine  cab  where  Appellee  v;as  at  v,"ork.  After  the 
crash,  and  in  the  confusion  the  Appellee  jumped  out  of  the 
cab  and  suffered  divers  injuries, 

Frank  Bernaix,  a  member  of  Appellee's  crow,  toL;tifiod  for 
the  Appellee  and  stated  that  tv/o  cars  of  scrap  iron  came 
down  on  track  47  and  hit  a  car  standing  there;  they  mqto 
travelling  south  and  no  locomotive  was  attached  to  them, 
and  he  saw  no  one   riding  on  the  two  cars  of  scrap  iron; 
that  when  the  tv;o  cars  of  scrap  iron  hit  the  standing  car, 
it  knocked  it  off  center  into  the  side  of  Appellee's  engine; 
that  the  standing  car  v;as  an  empty  box  car  and  it  crashed 
into  the  side  of  the  engine  upon  \Thich  Appellee  was  at  work; 
that  a  steam  pipe  v/as  broken  in  the  locomotive  and  that  he 
saw  appellee  jumping  out  of  the  cab  and  as  he  hit  the 
ground. 

Another  witness  for  Appellee  was  Herbert  HaPiCrbrink,  a 
switchman  employed  by  Appellant,  who  was  a  member  of  the 
switching  crew  \7orking  on  track  47,  He  testified  that  shortly 
before  the  accident  his  crow  shoved  tv/o  coal  cars  loaded 
with  scrap  steel  through  the  sv/itch  on  to  track  47;  that 
one  of  the  crow  uncoupled  the  two  cars  of  scrap  from  the 
locomotive  and  they  then  moved  south  over  track  47  and  that 
no  one  v;as  riding  on  them  to  control  their  m.ovoments;  that 
the  two  cars  rolled  into  some  cars  standing  on  track  47  and 
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tliat  ho  v/ent  dovm  later  and  found  the  box  car  sticking  into 
the  east  side  of  the  cab  of  the  engine  upon  \/"hich  Appellee 
v:as  working. 

Appellee  testified  that  he  v-as  on  the  engineer's  seat  on 
the  \7est  side  of  engine,  headed  south  on  track  46;  that  he 
could  not  see  movement  of  cars  on  track  47;  that  as  his 
engine  \7as  standing  still  i/aiting  for  signals,  he  heard  an 
av;ful  crash  and  the  next  thing  the  corner  of  the  box  car 
struck  the  side  of  the  cab;  that  right  afterv.-ards  the  steam 
pipe  busted  and  he  jumped  out  of  the  v."indovi'  to  escape  the 
steam. 

Appellant  argues  that  the  facts  in  evidence  do  not 
prove  the  allegations  of  the  first  count  that  the  appellant 
negligently  and  carelessly  moved  the  cars  on  track  adjacent 
to  track  No,  46,  so  as  to  cause  the  accicient;  nor  do  they 
prove  the  allegation  of  the  second  count  that  the  cars  on 
track  47  vrere  moved  v/ith  great  force  and  violence.  Both 
parties  agree  that  the  decisions  of  the  federal  courts  in 
cases  under  the  Federal  Employers'  Liability  Act  are  controll- 
ing in  this  case. 

It  is  xiell   established  that  if  there  is  any  competent  test- 
imony in  the  record  ..'hich,  standing  alone,  fairly  sustains 
the  allegations  of  the  declaration,  the  verdict  should  stand 
and  a  motion  to  direct  should  be  denied.  In  this  case  there 
is  positive  testimony  to  the  effect  that  the  tv;o  cars  of 
scrap  iron  v:ero  switched  in  on  track  47,  released  or  uncoupled 
from  the  engine  and  moved  down  south  on  said  track  v/ithout 
anyone  riding  on  them  to  control  the  movement  of  the  cars; 
that  these  two  cars  struck  an  empty  box  car  opposite  appolleo^s 
engine  and  with  such  force  as  to  drive  the  standing  car  off 
the  track  and  into  the  side  of  the  engine  cab  of  the 
locomotive  on  an  adjacent  track  six  or  eight  feet  distant; 
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that  the  crash  caused  a  steara  pipe  to  burst  and  scalding 
stean  to  escape  inside  the  engine  cab;  that  to  avoid  the 
escaping  steam,  appellee,  as  v;ell  as  his  engineer,  jumped 
from  the  cab  and  appellee  v:as  injured.  In  our  opinion  there 
\7ere  sufficient  facts  proven  to  v:arrant  the  Court  in  submitt- 
ing the  question  of  the  negligence  of  appellant  to  the  jury 
and  the  Court  properly  denied  the  motion  to  direct  a  verdict* 

Both  the  Illinois  and  Federal  Courts  have  sustained 
verdicts  in  cases  not  unlike  in  principle  the  case  under 
consideration, 

Keefe  vs  C.  B.  &  (^  R,  R,  Co,  213  111.  App,  187, 

Choctavj,  Oklahoma,  Etc.,  R,  R,  Co.  vs  Mc  Dade, 

191  U,  S.  64; 

Devine,  Adinr,  vs  Delano,  272  111,  166, 

It  is  further  insisted  that  the  verdict  of  the  jury  is 

excessive,   A  large  aj;iount   of  medical   testixaony  xras   taken  in 

behalf  of  both  sides  concerning  the  injuries  to  Appellee,  It 

is  fairly  T;ell  agreed  that  Appellee  suffered  a  severe  sprain 

to  his  right  ankle  so  that  it  \7as  kept  in  a  plaster  cast  for 

about  five  v:eeks,  and  that  he  claims  the  right  foot  is  still 

swollen  and  in  a  weakened  condition;  that  he  suffered  o. 

fracture  of  the  left  '.;riEt,  but  that  the  fracture  at  the  time 

of  the  trial  had  united  and  v/as  in  fairly  good  condition; 

tho,t  he  suffered  an  impacted  fracture  of  the  left  oscalsis, 

or  the  left  heel  bone  v/hich  had  given  him  lots  of  trouble 

and  prevented  him  from  \:oaring  a  shoe  at  the  time  of  the 

trial.  The  injury  to  the  heel  bone,  or  oscalsis,  seemed  to 

be  the  most  serious  injury  suffered  by  Appellee,  Appellee 

also  claims  an  injury  to  his  back  in  the  sacroiliac  region 

and  claims  that  it  vras  caused  by  the  injury.  He  further 

claims  a  fracture  and  other  injuries  to  the  coccyx.  Both 

these  claim,s  are  strenuously  disputed  by  the  appellant  and 

the  medical  tcstimonj''  is  absolutely  in  conflict  as  to  rrhat 

the  X  ray  pictures  disclose  as  to  such  injuries. 
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Appellee  ^Tf.s  r.  man  thirty-eight  years  of  age  at  the  time 
of  the  accident  and  had  been  earning  from  §180,00  to  Ol9C«00 
per  month  as  a  railroad  fireman.  At  the  time  of  the  trial 
he  \7as  totally  unfitted  to  resume  his  employment,  but  the 
medical  testimony  is  in  dispute  as  to  the  permanency  of  his 
disability. 

After  reading  the  voluminous  testimony  en  the  q.uestion  of 
injuries,  mq   are  led  to  believe  that  the  verdict  of  ■;i5,000,.0P 
is  excessive,  and  for  a  larger  ajnount  than  is  "warranted  by 
a  fair  analysis  of  the  evidence. 

If,  therefore,  Appellee  chooses  to  rem.it  the  difference 
'within  tr;enty  days,  the  judgment  v;ill  bo  affirmed  for  the  sum 
of  .■)10,000,00.  Othcr'jise,  the  judgraent  T.'ill  be  reversed  and 
the  cause  rcm-andcd. 


AFFIRrCD  ON  REIilTTITUE. 


Not  to  be  rcTDortod  in  full. 
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ERROR   TO   THE   CIRCUIT  COURT 
OF  IvlilDISOiT  COUNTY. 


FULTON,  J";-  Plaintiff  in  error  ic  the  coronGr  of  Madison 
County.  Ho  resides,  and  is  ongasod  in  the  undertaking 
business,  in  Granite  Citj^-. 

On  SeptcLiber  7,  1931,  v/hich  T/as  Labor  Day,  Hcnr-y  G. 
Miller  and  Louis  Bernruetcr,  tr.'o  of  the  judges  of  the  Third 
Judicial  Circuit,  v:ero  at  the  lav;  offices  of  Harry  Faulkner, 
a  loTrycr  in  Granite  City.  Judge  Jesse  R.  Broi/n,  the  other 
Judge  of  said  Circiiit,  had  ]prcviously  issued  an  injunction 
restraining  the  Sheriff,  Staters  Attorney,  ot  al,  froia 
interfering  v:ith  the  operation  of  the  Madison  Kennel  Club, 
said  to  be  a  gambling  place  in  Madison  County, 

The  ne".;spapcrs  had  given  the  subject  a  great  deal  of 
publicity  and  the  meeting  in  Faulkner's  office  •.ras  for  the 
purpose  of  discussing  '.Tays  and  means  of  stopping  the  unlav;- 
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ful  acts  of  the  j:adison  Xcnncl  Club  end  those  oporatinc  it, 

Mr,  Faulkner  called  Plaintiff  in  Error  on  the  telephone  and 

told  hira  that  Judges  liillor  and  Bornrueter  -.:ere  in  his  office 

and  u-anted  to  see  him,  to  v/hich  Plaintiff  in  Error  said, 

"What  tii;io?"  Faulkner  said,  "It  is  about  10:30  no^.;;  you 

can  get  here  about  11,"  Plaintiff  in  error  replied,  "I  do 

not  knO'.7,  I  vrill  have  to  see  about  it."  Faulkner  then 

called  Judge  Miller  to  the  telephone.  Plaintiff  in  error 

and  Judge  Miller  do  not  agree  as  to  the  exact  conversation 

'.7hich  follo;7cd.  Judge  Miller  testified  on  tho  hearing  that 

ho  stated  to  Plaintiff  in  error  over  the  » phono  that  Judge 

Bernruotcr  and  he  v/orc  at  Faulkner^ s  office  and  v:o\ild  like 

to  havG  Plaintiff  in  error  cone  dovm  there  for  a'.vhilo,  and 

that  Plaintiff  in  error  then  asked  Judge  Miller,  "'.That  do 

said, 
you  rant  to  talk  to  no  about?"  And  Judge  Miller/  "¥c  Trant 

to  talk  to  you  about  the  matter  of  lav:  onf  ore  orient  in 

Madison  County,  You  can  como  dov.'n  here,-  a  matter  of  a  couple 

of  blocks  frori  your  office,  or  ".to  order  you  to  be  at 

Ed-..-ardsvillc  at  one  0» clock",  and  that  Plaintiff  in  error 

then  said,    "Oh,   all  rightr    I  v/ill   cor:ic   dorm." 

Tho  conversation  as  stated  by  Plaintiff  in  Error  in  his 
svrorn  ans-.."cr  and  also  in  his  oral  tcstlnony  \.'as  as  folle".,"s: 
Judge  Miller  said,  ""./ill  you  come  to  Harry  Faulkncr^s 
office?"  And  Plaintiff  in  error  inquired,  "What  for?"  And 
Judge  Miller  said,  "'.To  -.rant  to  talk  over  the  dog  track", 
and  Plaintiff  in  ci-ror  said,  "All  right," 

Plaintiff  in  error  did  not  put  in  an  appearance  at 
Faulkner's  office,  nor  did  he  appear  at  Ed.rardsvillo  at  one 
O'clock  but  loft  Granite  City  for  Q,uincy,  T.-hcre  he  -.Tcnt  to 
attend  a  suit  for  damages  against  his  son  in  the  Federal 
Ccurt,  groT-'ing  out  of  an  automobile  accident. 

No     court  \/as  in  session  the  morning  of  September  7th; 
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no  Venire,  "Jrit  or  Prococs  of  any  character  had  bocn  issued 
ty  either  of  the  Judges,  nor  had  anj^^  been  delivered  to 
Plaintiff  in  error.  Neither  of  said  Judges  inforraod  Pla^in- 
tiff  in  error  of  any  intention  to  issue  any  venire,  v;rit 
or  process,  nor  v;as  he  requested  at  any  tirae  to  serve  any. 

On  October  27,  1931,  C.  C.  Lllison,  as  Special  Staters 
Attorney  for  Madison  County,  filed  a  petition  in  behalf 
of  the  People  against  the  Plaintiff  in  error  to  sho".:  cause 
T'hy  ho  should  not  be  punished  for  contenpt.  Plaintiff  in 
error  filed  a  vuotion  and  affidavit  for  change  of  venue, 
v'hich  v;as  denied,  and  then  filed  a  notion  to  disniss  the 
petition,  ^rhich  vras  also  denied.  He  then  filed  a  verified 
ans\?er . 

On  Novenbcr  6th,  1931  the  Plaintiff  in  error  appeared  in 
court,  and  over  his  objection  Judge  Bonruotcr  ordered  hin 
s'.'orn  and  orally  exa;.iincd  him;    also  called  ether  j'itncssos 
to  testify.  Upon  the  conclusion  of  all  the  testimony  Judge 
Benruetcr  adjudged  defendant  guilty  of  the  contenpt  as 
charged  in  the  petition  and  also  found  that  the  actions 
and  doncanor  of  Plaintiff  in  error  in  court  v;ere  in  then- 
selves  cent  enp  tuou  s . 

On  Ncvenbor  lOth  a  ",7rittcn  order  v'as  signed  finding  that 
plaintiff  in  error,  in  his  ansvror,  did  not  purge  hinself  of 
the  contc]"iipt  sot  forth  in  the  petition  and  further  find- 
ing that  the  actions  and  deneanor  of  Plaintiff  in  error 
in  court  on  November  6th  v:cre  contemptuous. 

Plaintiff  in  error  has  argued  many  errors  to  the  action 
of  the  Trial  Court,  only  one  of  '.vhich  vo  believe  necessary 
to  the  determination  of  this  v:rit  of  error.  The  Petition 
attempts  to  charge  a  crininal  contenpt.  In  the  case  of  the 
PcoT)lo  V.  Rongetti,  344  111.  107,  the  Court  cites  the 
follo'.ring  cases,  v;ith  approval: 

"In  cases  of  direct  contenpt,  that  is  contenpt  ccr.iaittcd 
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in  cpcn  court,  the  cnly  record  roq.uircd  to  bo  riadc  up  is 
tho  order  of  the  Court  finding  the  contdnpt  to  have  been 
cormittod  and  fixing  the  punishment  therefor,  v;hich  order 
should  set  out  tho  facts  constituting  the  offense,  so  fully 
and  certainly  as  to  shovr  that  the  Court  v/as  authorized  to 
make  the  order.  People  v.  Hogan,  256  111,  496.  In  a  case 
■..•here  the  proceeding  for  contenpt  is  for  acts  coniiiiittcd  cut 
of  the  presence  of  the  Court  and  not  in  furtherance  of  a 
rcnedy  sought  in  a  suit  or  in  onforconcnt  of  tho  orders  or 
decrees  of  tho  Court,  but  to  maintain  the  authority  of  tho 
Court  and  uphold  the  adxiinistration  of  justice,  if  the 
person  accused  should  ans",'cr  under  oath  denying  the  alleged 
rrrongful  acts,  his  ans\.'or  is  conclusive  and  he  is  entitled 
to  his  discharge.  People  v.  McDonald  314  111.  548,  People  v 
Seynour  2  72  111.  295.  If  tho  ans'.-'Or  prove  false  the  rcnedy 
is  by  indie tncnt  for  perjury.  Hake  v  People  230  111.  174", 

In  our  judgment  many  of  the  acts  charged  to  Plaintiff  in 
error  '.rere  comnittcd  out  of  tho  presence  of  tho  Court,  and 
the  sv/"orn  ansv/er  of  Plaintiff  in  error  "as  duly  filed.  In 
such  case  the  Plaintiff  in  error  should  have  been  tried 
upon  his  ans'.:cr  alone.  Mo  other  evidenco  nay  bo  heard.  The 
ansT/cr  must  be  taken  as  true  and  if  sufficient  to  purge 
the  Plaintiff  in  error  of  the  contempt,  he  is  entitled  tc 
be  discharged.  People  v  McLaughlin  334  111.  354. 

In  this  case  the  Court  not  cnly  examined  Plaintiff  in 
error  orally  but  called  other  v;itnesses  and  examined  thorn 
for  the  purpose  of  determining  the  truth  of  the  facts  set 
forth  in  the  ansv;er.  The  order  found  that  the  actions  and 
demeanor  of  tho  Plaintiff  in  error  in  court    on  November 
6th,  1931  T/oro  of  themselves  contemptuous  in  their  nature, 
without  setting  out  the  facts  constituting  the  offense. 
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Under  tlic  circunstauccs  in  this  case,  the  Ccurt  v;as  net 
justified  in  follo-.rinG  the  course  of  procedure  sho-.m  by  the 
record,  and  the  Plaintiff  in  error,  havin^  by  his  ans;;er, 
denied  all  the  acts  charged  against  hin  and  all  -./rongful 
intent  in  his  conversation  v;ith  Judge  Miller  and  actions  -.rith 
reference  thereto,  v;as  entitled  to  be  discharged.  The  order 
is  reversed. 


ORDSn  RSY^hSHD. 


Not  to  be  reported, 
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AGEITOA  NO.    17. 


G.    H.    JACOBS, 

Appellant, 


Yi. 


W.  G.  FRiil'IK,  LEE  A.  i'^RIEITO 
and  0.  B.  HASSLER,  partners 
doinc  "business  as  Eriend  L 
Hassler , 

Appellees, 


266  I.A,  628 

APPE/iL  FROH  CIRCUIT  COURT 
OF  WASHINGTON  COL"NTY. 


FULTON,  J:-  iai  action  of  AssLiripsit  \7as  instituted  ty 
Appellant  against  Appellees  in  the  Circuit  Court  of  washing- 
ton  County  to  recover  the  "balance  due  for  the  assignraent  and 
transfer  of  coal  options  underlying  certain  real  estate. 

Appellant  filed  an  original  declaration,  and  after 
Appellees  had  filed  a.  plea  of  general  issue  and  a  special 
plea  of  the  Statute  of  Linitations,  appellant  by  leave  of 
Court  filed  an  ai'iended  declaration.  Denurrers  of  the  several 
appellants  vfere  sustained  to  the  amended  declaration.  Plain- 
tiff then  through  leave  of  Court  filed  a  second  anended 
declaration  v/hich  is  the  declaration  imder  consideration  in 
this  apijeal.  To  the  second  a^^iended  declaration  Appellee,  VJ, 
G.  Frank,  filed  .his  separate  general  and  special  denurrer. 
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Appellees,  Friend  £c  Hassler  also  filed  their  joint  but 

sinilp.r  general  and  special  denurrer  to  tlie  seconded  anended 

declaration. 

The  denurrers  \/ere  sustained  by  the  Court,  and  appellant 
electing  to  abide  by  his  declaration,  judgnent  was  rendered 
against  hira  in  bar  of  the  action  for  costs.  To  reverse  said 
judgment,  this  appeal  is  prosecuted. 

The  seconded  anended  declaration  consists  of  four  counts. 
Appellant  contends  that  the  first  count  is  an  ordinary 
count  in  indebitatus  assunpsit.  It  sets  forth  that  on  July 
26,  1921  Appellees  '.Tore  indebted  to  Appellant  in  the  sun 
of  523,405.02  for  the  purchase  price  of  certain  coal  options 
sold  and  delivered  by  Appellant  to  the  Appellees  and  being 
so  indebted  the  said  Appellees  proniscd  in  writing  to  pay 
Appellant  on  Docenbor  1,  1921  the  said  sun  of  r23,4-C5.02, 
with  Interest,  Appellees  contend  that  the  assigni'-ient  and 
transfer  of  coal  options  constitute  a  contract  relating  to 
the  conveyance  of  real  estate  and  nust  be  in  Virriting  in 
order  to  bo  binding  upon  the  parties;  that  therefore,  it 
was  necessary  in  order  to  state  a  cause  of  action  to  plead 
the  contract  in  full  or  by  stating  its  terns.  We  do  not 
think  the  point  is  \rell  tsJcen. 

'J7horo  in  an  action  of  assunpsit  upon  a  contro.ct,  there 

renains  nothing  to  bo  done  by  the  plaintiff,  the  contract 

being  an  executed  one,  and  the  consideration  alone  rcnaining 

unpaid,  the  plaintiff  nay  declare  generally  in  indebitatus 

assui-.ipsit,  Foster  vs  Mc  Kcovm  192  111,  339, 

Concord  Apartncnt  House  Co.  vs  O^Brien  238  111.  360. 

A  sonewhat  sinilar  case  on  facts  is  Landon  v.  Morehead  126 
Pac.  1027.  In  that  case  the  Court  held  a  like  contract  was 
not  affected  by  the  Statiite  of  Frauds  because  the  consider- 
ation alone  renained  unpaid. 

The  second  count  declares  upon  a  written  instrunent,  alleg- 
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"been 
ed  to  have /executed  by  the  defendants  and  the  plaintiff,  which 

agreement  is  set  out  in  full.   The  Appellant  insists  that  the 

agreement  set  forth  in  the  count  is  in  the  nature  of  an  account 

stated.   The  instrument  purports  to  he  a  statement  of  money  due 

Appellant  from  "Friend  &  Hassler,  representatives  of  YI.    G.  Jranl-:, 

for  assignment  and  delivery  of  coal  options  delivered  to  date.  A 

specific  list  of  the  options  assigned  and  delivered  then  follov/s, 

setting  out  the  options,  the  acreage  and  the  price  to  uc  paid  for 

each.    The  total  amount  for  such  assignment  of  options  araountcc''  to 

$24,405.02,  upon  which  the  instrum.cnt  shor/s  ^..lOOO.OO  had  "been  paid 

The  receipt  for  this  pa^^aent  runs  to  Friend  and  Eassler,  represent' 

ativos  of  17,  G,  Frank.   The  instrument  is  signed  "by  "Friend  and 

Hassler,  representative  of  Vi".  G.  Franl:,  per  Lee  A.  Friend." 

A  declaration  must  contain  a  full  and  e::plicit  statement 
of  the  material  facts  upon  v;hich  a  recovery  is  sought.   There 
is  nothing  in  the  contract  contained  in  this  count  which  in 
any  v/ay  "binds  7/.  G.  Fran].-:.   His  nai'.ie  is  not  atto.ched  to  the 
agreement,  either  in  person  or  by  his  agent,  and  there  is  no 
positive  allegation  that  it  v;as  executed  in  his  behalf.   V/g 
do  not  thinl'C  the  count  sets  forth  a  good  cause  of  action  against 
W,  G.  Franlc. 

The  same  obiectlon  applies  to  counts  three  and  four. 
The  conclusion  of  the  pleader  that  the  instruraent  is  executed 
by  the  defendants  is  not  sufficient,  but  some  fact  should  be 
set  forth  in  the  coiints  from,  which  the  Court  can  determine 
that  V.',  G.  Franl-:  is  legally  bound  by  the  instrum.cnts  pleaded. 

For  the  reasons  cbovc  set  forth,  this  Court,  believing  the 
first  count  of  the  declaration  to  be  sufficient,  the  trial 
Court  will  be  reversed  and  the  cause  rcm-andcd. 

REVERSED  ALT)  RZiIAI:I3ED. 
Not  to  be  reported  in  full. 
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r«>U-THD.|TT«Vi,*;aiS 
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LOL/i  FJ.Y  EFFINGER,- 
Appellee, 


VS 


HENRY  S.  EFFINGER,  JOSLTH 
C.  EFFINGER,  VAL  L.  EFFINGER, 
/iVIN  C.  EFFINGER,  LIZZIE 
J,  EFFINGER,  ROSA  G.  FLYNN 
and  LOUISE  I.I.  EFFINGER; 
Appellants. 


AGENDA  NO.  23. 


2661.A.  628- 


/JPEiiL  FROM  CITY  COURT 
OF  FAST  ST.  LOUIS. 


FULTON,  J:-  This  is  an  appeal  fro:-!  a  decree  entered  by  the 
City  Court  of  East  St.  Louis  wherein  the  Chancellor  found  the 
eq_uities  in  favor  of  the  Appellee  v/ho  \Tas  complainant  in  the 
Bill,  and  in  its  decree  provided  for  a  pemanent  injunction 
restraining  appellants  from  prosecuting  suits  to  collect 
on  notes  against  Appellee,  and  Appellant,  Henry  S.  Effingcr, 
fror.i  collecting  a  judgiient  rendered  against  appellee  and  for 
other  relief. 

Exception  T;as  duly  nade  to  the  findings  and  decree  of 
the  Trial  Court  and  the  appellants  prayed  and  perfected  an 
appeal  to  this  Court, 

Wo  statements,  briefs  or  argmnents  have  been  filed  b;/  tlic 
■Appellee  in  this  court  and  the  decree  of  the  Trial  Court 
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will   therefore   bo   reversed  and  the   cause   roiiiandod  to   the   City 

Court   of  East   St.    Louis  Pro   forraa   in  accordance  \v^ith   the   rule. 


R3VERSI^D  :JJD  RIi.LjroED. 


i.Iot   to  he  ro"Dorted  in  full. 
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0^'  iiUNoia 


OCTOBER  TERM,  A.  D.  1931. 


TERM  NO.  39 


AGENDA  NO.  44. 


STATES  CORPORt\TION,  a 
CORPORATION, 

Appellant, 


VS 


SOUTHERN   ILLINOIS   and 
KENTUCKY  RiilLROAD   COIffiJ^IY, 
a  Corporation, 

Appellee, 


266  I.A.  62  8"^ 


/LPPEiJL.  FROM  CIRCUIT 
COURT  OF  FRix^rKLIN  COUI^ITY 


FULTON,  J:-  An  action  in  assumpsit  v/as  instituted  by  the 
Appellant  against  Appellee  in  the  Circuit  Court  of  Franklin 
County  to  recover  damages  alleged  to  have  been  suffered  by 
Appellant  because  of  a  breach  of  railroad  construction 
contract  on  the  part  of  the  Appellee, 

The  Appellant,  States  Corporation,  was  the  contractor  and 
vrill  be  referred  to  as  the  Plaintiff  in  this  opinion.  The 
ilppellee,  Southern  Illinois  and  Kentucky  Railroad  Company, 
TJill  be  designated  as  the  Defendant,  After  demurrers  vrere 
sustained  to  the  original  and  later  am.ended  declarations,  the 
plaintiff  filed  amended  additional  counts  of  the  declaration 
nui'n.bered  XI  to  X}rV"I,  inclusive,  and  v/as  given  leave  to  file 
a  copy  of  contract  sued  on  separately,  \7hich  was  done. 
Defendant  thereupon  filed  its  motion  craving  oyer  of  the 
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instruiiient  sued  on,  which  v/as  granted  by  the  Court,  and  by 
that  order  the  contract  vies   made  a  part  of  the  amended 
additional  counts  nuiiibered  XI  to  KLYI,  incl\isive. 

Defendant  then  filed  its  general  and  special  denurrer  to 
the  amended  additional  counts,  v/hich  -./as  sustained,  and 
Plaintiff  electing  to  abide  by  its  amended  additional  counts, 
judgL"aent  was  rendered  against  it  in  bar  of  the  action  and  for 
costs.  To  reverse  said  judgment  this  appeal  is  prosecuted. 

The  action  of  the  Court,  therefore,  in  sustaining  the 
demurrer  to  the  amended  additional  counts,  v/hich  arc  the 
only  ones  in  controversy  on  this  appeal,  is  founded  not  only 
upon  the  allegations  of  the  declaration  in  question,  but, 
also  upon  the  specific  language  of  the  contract  brought 
before  the  Court  by  the  demurrer. 

Count  XI  alleges  the  Plaintiff  is  a  Delaware  corporation 
vfith  its  principal  office  in  Chicago  and  Defendant  is  an 
Illinois  corporation,  and  that  on,  to-v:it:  L'oveinbor  21, 
1924  Plaintiff,  at  the  request  of  the  deferidant  agreed  in 
the  form,  of  a  v;ritten  contract  for  the  consideration  therein 
expressed  "to  furnish  the  necessary  tools,  equipm.ent, 
material  and  labor  for  all  the  work  of  clearing,  grubbing 
and  grading,  incliidlng  the  loading  hauling,  unloading  and 
placing  of  excavated  material,  also  the  loading,  hauling, 
unloading  and  placing  of  all  culvert  pii^o  and  drains,  also 
the  construction  of  concrete  boxes  and  the  furnishing  and 
hauling  of  the  necessary  concrete  material,  also  all  the 
necessary  grading  for  road  crossings,  ditches  and  stream 
diversions,  for  construction  of  roadbed  and  ditches  for 
raain  track,  side  tracks  and  other  tracks  en  Section  4, 
comprising  line  from  Akin  Junction  to  Big  Four  Crossing," 
of  Defendant's  railroad  extending  through  the  counties  of 
Franklin  and  V/illiamson. 
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It  is  then  alleged  that  the  parties  agreed  that  intercepting 
ditches  vfould  he  made  by  Plaintiff  at  the  tops  of  all  earth 
cuttings  vrfiere  the  ground  fell  tcv/ard  the  top  of  the  slopes 
thereof  to  divert  and  drain  vraters  avraj   from  the  earth 
cuttings,  and  keep  the  cuttings  in  a  dry,  fir^:i  and  \7orkable 
condition,  and  further  agreed  that  the  cross-section  and 
location  of  such  ditches  T/ould  be  designated  by  Defendant's 
engineer  and  furnished  b;,^  him  in  advance  of  the  opening  of 
said  cuttings  to  be  so  drained  by  the  ditches  in  question. 

The  count  then  alleges  the  further  agreement  by  defendant 
that  the  appellee  \7ould  acquire  the  lands  necessary  for  the 
construction  of  said  intercepting  ditches  thereon,  in  advance 
of  the  opening  of  all  earth  cuttings  to  be  drained  by  said 
ditches. 

The  count  then  pleads  formally  the  making  of  above  agree- 
m.ents  and  then  alleges  that  during  the  course  of  the  perform,- 
ance  of  the  -.."ork  along  defendant's  line  at  certain  locations, 
Mhexe   there  vrere   three  earth  cuttings,  one  in  Franklin  and 
tno  in  >?illiamiSon  County,  specifically  located  by  station 
numbers,  there  r/ere  certain  earth  cuttings  r/here  the 
ground  fell  tc'.Tard  the  top  of  the  slopes  thereof  necessarj^ 
to  be  made  by  the  plaintiff  in  its  performance  of  said  \7ork 
under  its  contract,  and  it  thereupon  became  necessary  for 
the  defendant  railroad  company  then  and  there  to  acquire 
lands  upon  vj-hich  said  intercepting  ditches  T;ere  to  be  made 
by  the  Plaintiff,  and  that  it  therefore  becam,e  and  v;as 
necessary  for  the  defendant  to  cause  its  servant,  said 
engineer,  to  designate  the  cross -section  and  location  of 
said  intercepting  ditches,  and  for  said  engineer  to  m.ake 
said  designation. 

The  Count  then  alleges  that  the  defendant,  disregarding 
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its  obligation  and  proraise,  did  not  acciuirc  the  necessary  lands 
upon  v;hich  these  intercepting  ditches  v;ere  to  be  made,  v/ithin 
the  time  aforesaid,  as  it  had  promised,  to-r/it:  in  advance  of 
the  opening  of  said  earth  cuttings,  but  on  the  contrary,  the 
defendant  did  not  accmire  said  lands  until  long  after\Tards, 
to~uit:  after  the  opening  of  said  earth  cuttings. 

The  count  then  alleges  that  by  reason  of  this  failure, 
surface  drainage  in  great  quantities  v:as  not  diverted  and 
drained  av.-T.^-  from  the  earth  cuttings,  and  largo  amounts  of 
TTatcr  flovrod  into  then  during  the  process  of  construction, 
and  thereby  the  time,  labor,  material,  equipment  e.nd  expense 
of  Plaintiff^  s  \7ork,  under  its  agrce:!;iont  v/ith  defendant,  r/crc 
greatly  incrco.scd  over  and  above  vrtiat  \7o\ildL  have  been  required 
if  Defendant  railroad  had  carried  cut  its  obligations;  to  the 
damage  of  the  Plaintiff  in  the  sum  of  $400,000.00. 

The  other  amended  and  additional  counts  are  very  similar 
in  substance  and  vary  only  slightly  from  Count  XI, 

In  addition  to  the  general  causes  of  dcuurrcr,  defendant 
sets  forth  nineteen  grounds  for  special  demurrer.  The  first 
seven  grounds  of  special  demurrer  in  substance  plead  in 
varying  language  the  general  claim  of  defendant  that  there 
is  a  variance  of  the  actual  contract  entered  into  botv/een 
the  parties  and  the  legal  effect  thereof  as  alleged  in  the 
vamcnded  additional  counts. 

Grounds  eight  to  seventeen,  inclusive,  sets  forth  that 
the  contract  in  fact  docs  not  moan  xihr.t   the  am.cnded  additional 
counts  so  allege.  The  eighteenth  ground  of  demurrer  sets 
forth  that  each  of  the  counts  is  dravrn  on  the  theory  that  the 
intercepting  ditches  v/ero  to  be  provided  for  the  benefit  of 
plaintiff  and  constructed  at  a  time  vmen  it  v.'-ould  benefit  the 
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plaintiff  in  doing  the  \7ork  called  for  by  the  contract,  vjhereas 
the  contract  provides  that  the  ditches  should  be  constructed 
hj   Plaintiff  for  defendant  and  for  defendant's  benefit  "and 
could  be  omitted  if  t]ie  defendant  desired  and  if  constructed, 
should  be  so  constructed  at  a  time  to  be  determined  by  the 
engineer  and  not  in  advance  of  the  opening  of  the  cuttings 
unless  required  by  him," 

The  Nineteenth  ground  is  the  claim  by  defendant  that  the 
variance  alleged  to  exist  betv/een  the  contract  on  it  face 
and  the  contract  as  pleaded  in  the  a::iiended  additional  counts, 
T^as  an  attempt  to  modify?-  the  contract  by  parol. 

In  its  interpretation  of  the  w'ritten  contract,  Plaintiff 
relies  chiefly  on  Section.  53  of  the  specifications,  which 
reads:  "33,  Intercepting  ditches  shall  be  made  at  the  top 
of  the  slopes  of  all  earth  cuttings  v:here  the  ground  falls 
tcv/ard  the  top  of  the  slopes,  and  they  must  diverage 
suff icientlj^  to  prevent  erosion  of  the  adjoining  embanl-onent. 
The  cross-section  and  location  of  such  ditches  "ill  be 
designated  by  the  engineer  and,  if  required  by  him.,  shall  be 
made  in  advance  of  opening  the  cutting,"  And  also  on  Article 
14  of  the  printed  form  of  contract,  uhich  reads:  ''14.  The 
Railroad  Company  will  acquire  the  necessary  lands  upon  which 
the  VJork  under  this  contract  is  to  be  done,  but  the  Railroad 
Company  shall  not  be  responsible  to  the  Contractor  for  any 
delays  occasioned  by  negotiation  with  land  ovrnors,  or  by 
process  of  condeipnation.  In  case  the  Contractor  shall  be 
delayed  in  the  performance  of  the  'Tork  by  such  delays,  or 
on  account  of  inability  of  the  Railroad  Com.pany  to  secure 
such  necessary  lands,  or  from  any  unavoidable  cause,  the 
Contractor  shall,  on  condition  that  "vvritten  ai^'Dlication  to 
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said  Engineer  be  made  at  the  time  suc.'i  default  or  such  cause 
"becomes  known  to  the  contractor,  or  to  the  representative  of  the 
Ccntractor  in  charge  of  the  V/ork,  be  granted  such  extension  of 


time  as  said  Engineer  shall  deem  equitable  and  ju_s_t ,  bi.i_t  only 
for  such  portions  of  the  vJovk   as  may  be  affected  by   such  delays," 

Plaintiff  urges  that  a  reasonable  interpretation  of  Section 
33  of  the  specifications  imposed  upon  the  plaintiff  the  duty 
to  construct  intercepting  ditches  and  left  to  plaintiff  the 
right  to  decide  vrtien  thej^  should  be  built,  provided  onlj^ 
that  plaintiff  was  obligated  to  build  such  ditches  in  advance 
of  opening  the  cuts,  if  defendcjit^s  engineer  should  so  direct. 

Also  that  under  the  provisions  of  Article  14  of  the 
Contract,  defendant  agreed  as  a  condition  precedent  to  the 
performance  by  the  plaintiff  to  furnish  all  land  upon  v;hich 
the  plaintiff  \7as  to  perform  the  v.'ork  required  by  the 
contract. 

Plaintiff  urges  further  that  the  language  of  the  contract 
having  been  prepared  solely  by  the  defendant,  must  be  strictly 
construed  against  it.  Also  that  in  addition  to  the  facts  set 
out  in  the  pleadings  the  Court  should  take  judicial  notice 
of  certain  essential  facts,  such  as  the  relations  of  the 
parties,  the  nature  of  the  ground  vrhere  this  railroad  right 
of  ","ay  TTas  to  be  built,  its  rugged  character,  the  heavy  rain- 
fall occurring  in  this  locality,  the  Importance  of  handling  the 
drainage  in  the  conduct  of  i/ork  of  that  kind,  and  all  other 
surrounding  circmnstancos. 

All  of  these  contentions  are  argued  in  great  detail  in  the 
briefs  of  both  parties  but  the  controversy  narrows  doim  to 
the  question  of  whether  or  not  defendant  obligated  itself, 
by  the  contract,  to  locate  and  cross-section  the  intercepting 
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ditchos,  and  through  its  cnginocr  lurnish  thciTi  to  the  plo.in- 
tiff  in  advance  of  the  opening  of  the  earth  cuttings  to  be 
drained  by  said  ditches  as  alleged  in  each  one  of  the  amended, 
additional  counts. 

We  have  given  consideration  to  points  raised  by  plaintiff 
and  have  examined  the  contract  and  the  specifications  and  are 
unable  to  say  that  there  can  be  any  liability  on  the  defendant 
under  the  contract,  because  of  a  failure  to  have  the  intercept- 
ing ditches  constructed  and  to  procure  the  land  therefor  in 
advance  of  the  opening  of  the  cuttings.  Indeed,  to  us  the 
purport  of  the  contract  and  the  plain  meaning  of  its  terms 
indicate  a  contrary  intention.  V/e  believe  such  an  interpretation- 
is  not  v;arranted  unless  the  language  of  the  clauses  relied 
upon  is  mater ialljr  changed. 

The  Courts  must  enforce  the  contracts  as  made  by  the 
parties.  In  the  construction  of  contracts  the  intention  of 
the  parties,  to  be  ascertained  from  the  T.'ords  emploj^ed,  the 
connection  in  \7hich  they  are  used,  and  the  subject  matter  in 
reference  to  irhich  the  parties  are  contracting  must  control, 
and  Courts  are  pov^erless  to  interpolate  terms  and  conditions 
into  the  contract  to  which  the  m.inds  of  the  parties  have 
not  given  assent,  Kayss  v   O'Brien,  149  111,  403. 

It  is  not  unusual  nor  illegal  for  the  parties  to  leave 
to  the  determination  of  the  engineer  the  manner  in  \/hich 
\Tork  shall  be  done,  and  the  order  of  doing  it,  or  to 
prescribe  that  the  v^ork  shall  be  done  under  the  direction 
and  to  the  satisfaction  of  the  engineer  of  the  party 
having  the  vork  done. 

It  is  a  strained  Construction  and  one  that  is  not  authorized 
by  the  terms  of  this  contract  to  say  that  the  defendant 
railroad  company,  or  its  engineer,  is  required  or  agrees  to 
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IccatG  and  cross-section  these  intercepting  ditches  in 

advance  of  the  opening  of  the  cutting. 

It  is  our  opinion,  therefore,  the.t  the  position  of  Plain- 
tiff on  this  contract  is  not  \;ell  taken,  and  the  legal 
effect  of  the  contract,  as  pleaded  in  the  amended  addition- 
al counts  is  s\ich  a  variance  from  the  terms  of  the  contract 
as  to  he  subject  to  demurrer. 

The  judgment  of  the  Circuit  Court  of  Franklin  County  is 
therefore  affirmed. 


AFFIRI.iED. 


Not  to  he  reported  in  full. 


*S- 


Borrower  who  signs  ihis  card  is  responsible  for 

the  return  of  the  book. 
Not  Transferable. 

Not  to  he  taken  from  the  Reading  Koom. 
Sign  legibly. 
Obey  these  rules  and  avoid  fines. 

Name 


